
Court File No.: 37707  
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE NOVA SCOTIA COURT OF APPEAL) 
 

BETWEEN:  
HER MAJESTY THE QUEEN 

APPELLANT  
(Respondent) 

-and- 
 

PAUL TREVOR CALNEN 
RESPONDENT  

(Appellant)  
 

 
FACTUM OF THE RESPONDENT 

(PAUL TREVOR CALNEN, RESPONDENT)  
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada)  

 
 
NEWTON & ASSOCIATES  
192 Wyse Road, Suite 5  
Dartmouth, Nova Scotia B3A 1M9  
 
Peter Planetta  
Tel: (902) 468-9802  
Fax: (902) 468-9806  
Email: planetta@newtonandassoc.com   
 
Counsel for the Respondent, Paul Trevor 
Calnen  

SUPREME ADVOCACY LLP  
100 – 340 Gilmour Street  
Ottawa, Ontario K2P 0R3  
 
Marie-France Major  
Tel:  (613) 695-8855 Ext. 102  
Fax:  (613) 695-8580  
Email: mfmajor@supremeadvocacy.ca   
 
Ottawa Agent for Counsel for the  
Respondent, Paul Trevor Calnen  

 
PUBLIC PROSECUTION SERVICE 
(NS)  
(Appeals Branch)  
1505 Barrington Street, Suite 1225  
Maritime Centre  
Halifax, Nova Scotia B3J 3K5  
 
Jennifer A. MacLellan, Q.C.  
Tel: (902) 424-4923  
Fax: (902) 424-4484  
Email: jennifer.maclellan@novascotia.ca  
 
Counsel for the Appellant, Her Majesty 
the Queen  

 
GOWLING WLG (CANADA) LLP  
Barristers and Solicitors  
160 Elgin Street, Suite 2600  
Ottawa, Ontario K1P 1C3  
 
 
D. Lynne Watt  
Tel: (613) 786-8695  
Fax: (613) 788-3509  
Email: lynne.watt@gowlingwlg.com  
 
 
Ottawa Agent for Counsel for the 
Appellant, Her Majesty the Queen  

mailto:planetta@newtonandassoc.com
mailto:mfmajor@supremeadvocacy.ca
mailto:jennifer.maclellan@novascotia.ca
mailto:lynne.watt@gowlingwlg.com


TABLE OF CONTENTS 

 Page 

PART I – OVERVIEW AND STATEMENT OF FACTS ........................................................1 

Overview  .......................................................................................................................1 

Statement of Facts ..........................................................................................................2 

PART II – QUESTIONS IN ISSUE ..........................................................................................9 

Standard of Review ........................................................................................................9 

PART III – STATEMENT OF ARGUMENT .........................................................................10 

ISSUE 1: CAN THE RESPONDENT’S CONDUCT AFTER THE FACT 
PROVE REQUISITE INTENT? .................................................................10 

ISSUE 2 DIRECTED VERDICT MOTION ...............................................................19 

ISSUE 3: ERRORS IN THE JURY INSTRUCTIONS ...............................................24 

ISSUE 4: AN UNREASONABLE VERDICT ............................................................30 

PART IV – SUBMISSIONS CONCERNING COSTS  ..........................................................34 

PART V – ORDER SOUGHT  ................................................................................................34 

PART VI – TABLE OF AUTHORITIES ................................................................................35 

 

 



PART I – OVERVIEW AND STATEMENT OF FACTS 

Overview  

[1] This case is about the disappearance and death of Reita Louise Jordan on or about the 18th 

day of March, 2013. It is also about a Jury’s guilty verdict to a charge of 2nd degree murder.  

[2] The Respondent, Mr. Calnen came to be the only suspect in the police investigation 

surrounding the report of a missing person, Reita Jordan. The police investigation culminated in 

an arrest on 17th, 2013 and an interrogation lasting the better part of two days. In the final hour of 

the interrogation Mr. Calnen described how Ms. Jordan had died through no doing of his own, 

and how he moved and eventually destroyed the body over the course of the following weeks.  

[3] Following the police interrogation the police conducted several searches based on what they 

had learned. The searches turned up absolutely nothing of forensic value, no evidence of blood, 

injuries, cleanup or damage at the scene of the death.  No evidence was ever collected or 

presented to the jury that conflicted with the Respondent’s account of the events.  

[4] The preliminary inquiry commenced on April 14th, 2014. Judge Derrick, as she then was, 

heard viva voce evidence from several witnesses, including a comprehensive summary of the 

body of evidence given by the lead investigator. At the conclusion of the preliminary inquiry the 

Respondent was discharged on the homicide charge.1  

[5] The Crown then took the step of having an indictment preferred, re-instating the charge of 2nd 

degree murder.  

[6] The trial was held from November 2nd to 22nd, 2015. At the close of the Crown’s case the 

Respondent made a motion for a directed verdict, which was denied2. The jury was instructed 

about the elements of homicide. They were instructed that they could consider after the fact 

conduct as evidence of the specific intention to kill. They were instructed that they could 

consider that the concealment of the body could be an effort to conceal evidence and that this 

could be used to prove his intent.  

                                                           
1 R. v Calnen, decision on committal, Appeal Record, Tab 2, page 28 
2 R. v Calnen, 2015 NSSC 331, Appeal Record, tab 5 
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[7] The Jury convicted the Respondent that: 

…he did, on or about the 18th day of March, 2013, unlawfully cause the death of 
Reita Louise Jordan, and did thereby commit second degree murder, contrary to 
Section 235 of the Criminal Code.3 

[8] The Respondent maintains that he did not cause the death of Ms. Jordan, either intentionally 

or by intending to cause bodily harm while knowing that it was likely to cause her death, or was 

reckless as to that. As such the conviction was appealed.  

[9] On Appeal the Respondent alleged seven errors in the trial judge’s conduct of the trial. The  

Respondent argued that the defence request for a directed verdict should have been granted and 

also that, if the case did properly pass the directed verdict threshold, the jury verdict was 

unreasonable and not supported by the evidence. Furthermore, the Respondent argued on appeal 

that the jury instructions were inadequate and confusing as to the legal principles. The 

Respondent requested an acquittal or a new trial ordered, depending on which ground was 

determinative. 

[10] A Majority of the Nova Scotia Court of Appeal agreed with the Respondent that the directed 

verdict motion should have been granted, though only as it related to murder. The Majority also 

held that there were fatal errors in the charge to the jury, mostly surrounding the 

misapprehension of the uses of after the fact conduct. The Majority ordered a new trial, limited 

to an allegation of manslaughter.   

Statement of Facts 

[11] On March 19th, 2013 Rieta Louise Jordan was reported missing, she had been in somewhat 

regular contact with friends and family. All contact ceased on March 18th, 2013. At the time she 

had been residing in the basement of the Respondent’s home at 21 Rising Sun Trail, Hammonds 

Plains, Nova Scotia4. 

[12] On April 13th, 2013 police investigators executed a search warrant on the Respondent’s 

                                                           
3 NSCA Appeal Book, (filed on CD ROM at tab 12 of Appeal Record), Volume V, p. 2321, and 
Indictment Volume I, tab 4, 
4 Evidence of D/Cst Paul Trider, Appeal Book, Volume III, Tab 27, p. 1195 
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home without any information as to what may have happened. They scoured the residence and 

discovered nothing of evidentiary value.5 

[13] D/Cst. Paul Trider was assigned to investigate the missing persons report in relation to the 

deceased on March 19th,2013, and spoke to several witnesses6. He learned that the deceased had 

resided with the Respondent, and the investigation suggested they were in a relationship. 

[14] On April 19th, 2013, D/Cst. Paul Trider interviewed the respondent as part of a missing 

persons interview.7 The Respondent advised that the deceased was not home when he come 

home one day and he hadn’t heard from her since. He said they were not in a relationship and 

that they had been jointly engaged in prostitution from his residence8. The Respondent provided 

D/Cst. Trider with names of several friends or acquaintances whom may or may not be involved 

in the disappearance.  

[15] On June 17th, 2013, the Respondent was arrested for the murder of the deceased. He was 

questioned on and off for the majority of the 24-hour period of custody. The vast majority of the 

interview consisted of police soliloquies and recitals of their theories ad nauseum and was hence 

excluded from the evidence.9  

[16] With little more than an hour remaining before the Respondent was to be released, the 

mother of the deceased was brought into the interview. Donna Jordan embraced the Respondent 

and begged repeatedly for the Respondent to give her and her family closure by telling them 

what happened and where her daughter’s body was. Eventually, the Respondent broke down and 

stated that her ashes were in the lake by her parents’ cottage in Sherbrooke.10 He tells them of his 

efforts to dispose of the remains after her accidental death. He explains the circumstances of the 

death and later re-enacts the events.11 

[17] The Respondent gives the only account of the events surrounding the demise of Ms. Jordan. 

                                                           
5 Evidence of Cpl. Carson, AB Vol. IV, pp 1415 and 1465 
6 See testimony of D/Cst.Trider, Appeal Book, “AB” Volume III, Tab 27, p. 1192 
7 evidence of D/Cst Paul Trider, AB Vol. III, p. 1194 line 5 
8 missing persons interview transcript, AB Vol. VI, Tab 30, p. 346 
9 R. v Calnen, 2015, NSSC 318, Appeal Book, Vol I tab 10  
10 Police interview of the Respondent, AB Vol VI, Tab 33 p. 692 Line 4 
11 ibid.  
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He describes coming home to find Ms. Jordan inquiring jealously about his contact with a Ms. 

Tramble. They were talking at each other not nice and he went upstairs alone and sees his laptop 

packed in her bags along with a gold ring. Ms. Jordan then demands money, and throws a pop 

bottle at him. He tries to get away, running from her because he doesn’t want to be around her 

when she is mad. While they are by the stairs she throws a punch that misses, with her 

momentum taking her down over the stairs to her death.12  

[18] It is worth noting here that the Appellant, as well as the Dissent in the Court below (relying 

on the Appellant’s statement of facts in the Appellant’s factum) indicate that the accused 

determined that the deceased had hit her head. In fact he may have surmised, but did not 

‘determine’ what if any injury was apparent or caused the death, his exact words were: “she must 

have banged her head or whatever, she was dead then”.13  

[19] The respondent stated to police that he went to the bottom and tried to resuscitate her but 

she was dead.14 He used some crack cocaine and moved the body, realizing after that that was a 

mistake. He carried on to explain a series of events where he hid and retrieved the body 

repeatedly, burned it in stages, and even drove around with it in his truck. He explained that at 

the time he was using drugs and panicking. 

[20] As the police investigation continued and the police contact with the Respondent increased, 

so did his desperation to hide and or destroy the corpse. After several fires, he recounted that 

there was only a few bone fragments and ashes left, which he then deposited in the lake near her 

parent’s cottage. 15 

[21] No physical evidence was ever located or recovered which contradicted the version of 

events recounted by the Respondent. No body was ever recovered and there is no evidence of the 

cause of death or the nature of any injuries and the force required to inflict them. After the June 

19th, 2013 statement, forensic investigative services conducted another search of 21 Rising Sun 

Trial, with a view to searching for forensic evidence in the areas discussed by the Respondent in 

                                                           
12 Ibid tab 33 pp. 694-697 
13 AB VI tab 33, p. 696, line 12-13. 
14 Ibid at p. 696 
15 Respondent’s police interview, AB Vol. VI, Tab 33 p. 711-729. 
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his statement. Nothing of evidentiary value was located.16 During the June search, Cpl. 

McKenna discovered an unknown sticky substance on the wall and television, it was not tested17. 

In his re-enactment the Respondent had said that the deceased had thrown a bottle of pop at him 

and it had hit the wall in the same area.  

[22] On June 19th, 2013, the same investigators conducted a search of a wooded area in 

Ingramport, Nova Scotia as a result of the Respondent’s statement to police.18 They located 

items matching the description of items belonging to the deceased and described as having been 

burned or discarded in the woods.19 A subsequent search of an area in Musquidobit, Nova Scotia 

on June 20th, 2013 yielded no relevant evidence.20 

[23] Police divers searched the lake in Sherbrooke near the buoy described by the Respondent in 

his statement.21 Bone fragments were located and sent to an anthropologist for analysis. Some of 

the bones appeared to be human, belonging to a female. The bones appeared to have been 

burned, and had cracked possibly as a result of the application of heat.22 

[24] Due to the probable fire damage, the bone fragments could not be DNA typed, and it was 

not possible to connect the bone fragments to the deceased or even conclusively to a human. It 

was not possible to determine anything about the cause of death, or discern the existence or 

nature of any injuries.23 

[25] Cell phone records of several people were admitted into evidence following a voir dire.24 

The discussions between the Respondent and Jordan, and Jordan and Weeks showed that the 

relationship was ending and Jordan was making plans to leave.25 Reita Jordan also text messaged 

another woman the Respondent had been speaking to, Bonnie Tramble, indicating that she 

                                                           
16 Evidence of Cpl. Carson, AB, Vol IV, p. 1487 
17 Evidence of Cpl. McKenna , AB Vol IV at p.1527 
18 Evidence of Cpl. Carson, supra note 11, at p. 1415 
19 Evidence of Sgt. Withrow, AB Vol. IV, at p. 1391 
20 Evidence of Cpl. Carson, p. 1441. 
21 evidence of Cst. Ross Burt, AB Vol IV, p. 1689 
22 evidence of Dr. Peckmann, AB, Vol IV, p. 1781 
23 Ibid at pp. 1807 and 1816-1817 
24 AB Vol VI tabs 34-37 
25 See discusisions in AB, Vol. VII, tabs 38-40 
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needed a reason to leave him.26 

[26] Other phone records included text messages between the Respondent and the deceased 

which showed a domestic relationship that was nearing its end. The deceased expressed to Wade 

Weeks that she wanted to leave and steal the Respondent’s belongings.27 The Respondent 

indicated to the deceased that he could not go on and was going to kill himself because he was 

losing Ms. Jordan, financially ruined and no longer wanted to live.28 The Respondent and the 

Minority have framed the suicide issue as a threat made by the Respondent contingent on Ms. 

Jordan leaving, that is not an accurate statement of the evidence.  

[27] Two texts from the deceased made a vague reference to prior conduct of the Respondent. 

On march 10th she sent Wade Weeks a text message indicating that “he” had “put his hands” on 

her29 later the same day in response to being asked if “he” hurt her she replied “he tried I’m 

tough tho”.30 On March 15th when Weeks inquired if she had had any more problems Jordan 

replied weeks that “nuthin major” had happened.31 In a virtual sea of text messages and viva voce 

evidence of several witnesses who were in frequent contact with Jordan, this is the only vague 

mention of any unwanted physical contact.  

[28] The Appellant refers to the “threat of suicide” and a “turn of events on the day of her 

death”32. This is not an accurate representation of the facts. The deceased sent a message to 

Weeks at 11:17:09 stating “Cancel 4 now then shit is hittin the fan 4 me right now pls understand 

I just need to do whats right 4 myself ill call you when im alone.”33 She later says “its on for 

tomorrow” among other things. The evidence discloses that a witness named Wayne Moulton 

was with the deceased at that time at the residence and the Respondent was not.34  

                                                           
26 Text message discussion with Bonnie Tramble, AB Vol. VII p.  1004 (17-Mar-13 22:08:02) 
27 Testimony of Wade Weeks, AB Vol III,  
28 Text message, AB Vol. VI, Tab 34, p. 798, first 3 text messages at top of page, and again at 

the     21st message from the top.  
29 Wade Weeks Synopsis, AB Vol. VI, Tab 37, page 919 
30 Ibid at p. 921 
31 Ibid at p. 923 
32 Factum of the Appellant, para 1 
33 AB VI Part 1, p. 799.  
34 Evidence of Wayne Moulton AB Vol III, p. 1146 
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[29] Wade weeks was a friend of the deceased who had not been in touch with her for some time. 

They re-connected in January 2013 and he saw her twice in the months leading up to her 

disappearance.35 They also frequently communicated via text message. Weeks was intimate with 

Jordan and the Respondent in what he described as a “three-way” on February 9th, 2013. In 

regards to that night, he stated that the Respondent seemed to handle his drugs and alcohol 

well36, but also that he observed the Respondent passed out on the floor.37 

[30] Weeks was a source of evidence regarding the text messages, as he had had many 

discussions with Jordan in her final days. Through his evidence it was shown that she wanted to 

leave38, was conspiring to steal the Respondent’s property,39 and suggested that the Respondent 

had laid his hands on her.40 Some of discussion ensued on the day of Jordan’s death, when she 

was trying to leave but indicated she had decided not to because “shit is hitting the fan for me 

right now.”41 

[31] Krista Andrews was a friend of Jordan’s and the first to notice she was missing. She 

attempted to file a missing person report but could not because she was not family42. She 

testified that around that time she spoke to the Respondent and he stated he did not know where 

Jordan was.43 

[32] Wayne Moulton testified that he was with Jordan until 2:45 in the afternoon on March the 

18th, 2013.44 He stated they were alone at the house that day and Jordan was cleaning. Other than 

the Respondent he was the last person to see the deceased.  

[33] Donna Jordan is the mother of the deceased. She was present in the admissible portion of 

the Respondent’s video taped interview and pleaded for him to make admissions. She testified as 

to the relationship between the Respondent and Jordan. She testified that she had seen the 
                                                           
35 Evidence of Wade Weeks, AB Vol III, p. 768 
36 Ibid at p. 786 
37 Ibid at p. 787 
38 Ibid at pp. 1002-1003 for example. 
39 Ibid at p. 981 
40 Ibid Weeks and texts 
41 Ibid at p. 1036 
42 Evidence of Krista Andrews, AB Vol. III, p. 1115 
43 Ibid at p. 1113 
44 Evidence of Wayne Moulton, AB Vol. III, p.1146 
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Respondent and Jordan on March the 15th, 2013 and everything seemed normal.45 They had 

come to Donna Jordan’s house on that day to pick up belongings of Reita Jordan.46 She further 

related that Jordan had asked to move home earlier that month, but it was not possible. 

[34] Reita Jordan died on March 18th, 2013 and the only eyewitness evidence of what happened 

came from the Respondent. There was no direct, physical or forensic evidence to contradict his 

version of the events. The Respondent admitted to burning and concealing the body and for a 

time had denied any knowledge of what had happened to her. On this basis, he was convicted of 

second degree murder. 

[35] According to the Crown theory at trial, the respondent’s efforts to dispose of the body were 

actually steps taken to destroy any trace of injuries and the force required to inflict them. It was 

argued that said injuries would prove an intentional homicide. The theory further stated if there 

weren't injuries on the body inconsistent with anything other than an intended homicide, the 

Respondent would have preserved it to prove his innocence.47 The Crown successfully 

convinced the Jury that this was the case as they were convinced beyond a reasonable doubt that 

this was an intentional homicide. They rejected the Respondent’s explanation that she had died 

in an accidental fall and concluded that in some unknown manner, the Respondent had murdered 

Reita Jordan.  

[36] The defence position was that the Jordan had died as a result of a fall, and that the 

Respondent panicked after moving the body. Inferentially, it appeared he was fearful that no one 

would believe him that he was not responsible. He proceeded to hide and ultimately destroy the 

body, while simultaneously denying involvement.   

[37] This is an appeal about the various evidentiary rulings that were made along the way. 

Ultimately it is about what it that the Crown has to prove in a murder prosecution and whether 

they did so. It is an appeal about whether or not a Crown case can be built almost entirely on 

one’s conduct after the fact.  The after the fact conduct in this case is so distasteful that it put a 

very difficult task before the Jury. 

                                                           
45 Evidence of Donna Jordan, AB Vol. III, p. 1359 
46 Ibid at. P. 1338 
47 Crown closing address, AB, Vol. V at p. 2236, lines 8-12 
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PART II- QUESTIONS IN ISSUE 

[38] The issues are delineated in the Appellant’s notice of Appeal and Factum filed with this 

Court: 

1. Can the after the fact conduct in this case be used to prove requisite intent;        

2. did the trial judge err in denying the Respondent’s directed verdict motion, and 
 was the NSCA correct in its remedy; 

3. did the trial judge err in his instructions to the jury; 

4. was the jury verdict unreasonable? 

Standard of Review 

[39] There are differing standards of review for the different grounds of review enumerated: 

DIRECTED VERDICT: In R. v Beals48 Justice Saunders held that correctness is the 

standard of review for a directed verdict decision; 

JURY CHARGE:  Saunders J.A., stated the following in R. v. Miller, 2009 NSCA 71:  

Each of the four issues on appeal arises from the trial Judge’s direction to 
the jury. In charging a jury, the trial judge is engaged in providing 
appropriate instructions on the law. Legal principles are explained so that 
the jury will understand how to apply the law to the facts as they find 
them. The judge’s directions on the law must be right. Correctness is the 
standard of review we apply in our assessment of a judge’s charge to the 
jury.49 

UNREASONABLE VERDICT: In R. v. Murphy,50 Justice Beveridge explained the role 
of the Appellate Court on an unreasonable verdict appeal: 

Courts of appeal have an important role to play in criminal cases. They 
must ensure that wrongful convictions do not occur. The Court's 
jurisdiction is statutorily defined by s. 686(1) of the Criminal Code. The 
Court is given the power and duty to reject verdicts that are tainted by 
non-harmless legal error, a miscarriage of justice or where the evidence is 
so tenuous that a reasonable trier of fact, properly instructed, could not 
reasonably convict.  

                                                           
48 R. v Beals, [2011] N.S.J. No.231 
49 R. v. Miller, 2009 NSCA 71, para 14; see also R. v. Assoun, 2006 NSCA 47, paras 79 and 80 
50 R. v Murphy, 2014 NSCA 91 at para 4 
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PART III - STATEMENT OF ARGUMENT 

ISSUE 1: CAN THE RESPONDENT’S CONDUCT AFTER THE FACT PROVE 
REQUISITE INTENT? 

[40] From the day the information charging the Respondent was laid until now, the argument has 

revolved around the probative value of the after the fact conduct. That is because, no matter how 

the Appellant tries to paint the picture, the evidence upon which a jury convicted Respondent is 

his post offence conduct and nothing else. Evidence of what one does after the fact has been 

somewhat of a minefield for trial judges, and has most definitely led to wrongful convictions.  

[41] After the fact conduct has long been held to be, if the evidence supports it, capable of 

drawing an inference of consciousness of guilt. This evidence of consciousness of guilt logically 

assists the trier of fact in determining the identity of the perpetrator, and in some specific 

circumstances, the level of culpability. In R. v. White51 it was held that flight from the scene was 

probative of the identity of the shooter. However, guilt can only be inferred where it is 

reasonable to do so: 

Post-offence conduct, including lies to the police, is a kind of circumstantial 
evidence. The jury is asked to infer the existence of a fact in issue, e.g. the 
identity of the perpetrator, from post offence conduct committed by the accused, 
e.g. lies to the police. The inference is permissible only if, based on human 
experience and common sense, that inference is a reasonable one. As with any 
kind of circumstantial evidence, the inferences to be drawn from post offence 
conduct will depend on the nature of that  conduct, the fact that is sought to be 
inferred from that conduct, the position of the  parties, and the totality of the 
evidence. Inference drawing is situation specific and is not amenable to a set of 
pre-set rules that categorize certain kinds of post-offence conduct as always 
relevant to, or never relevant to a particular fact in issue:…52 

[42] After the fact conduct isn’t a special type of evidence, it is circumstantial evidence just like 

any other. It is capable of proving whatever inferential facts flow logically and reasonably from 

the proven facts.  

[43] The inferences required to further the Crown’s case are available if they “are within the field 

of inferences that could reasonably be drawn, even if those inferences are not the inferences the 

                                                           
51 (2011), 267 C.C.C. (3d) 453 (S.C.C.) at paras 39, 114, 122 and 130 
52 R. v. Figueroa (2008), 232 C.C.C. (3d) 51 (Ont. C.A.) at para 33 
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preliminary inquiry judge would draw”.53 Permissible inferences are reasonable ones, it involves 

a process of reasoning “a fact or proposition sought to be establish[ed] is deduced as a logical 

consequence from other facts…already proved or admitted.”54 An inference “which does not 

flow logically and reasonably from established facts cannot be made and is condemned as 

conjecture and speculation.”55 

[44] In the to the Majority decision in the Court below, Scanlan J. states: 

Trial judges routinely instruct juries that cases must be decided based upon legally 
admissible evidence, not emotion. The actions of the appellant in this case; 
repeatedly burning the body of Reita Louise Jordan after her death, would inflame 
the emotions of most people. It is of the utmost importance that the trial judge in 
this case precisely proscribe any limitations in the use of that evidence as it relates 
to the issue of proof of  the intent to murder. Below, I explain why how, in 
my opinion, the trial judge failed to  properly instruct the jury on the limitation as 
to the use of after the fact evidence. I also  explain, a proper application of the 
limitations as to the use of that evidence leaves the Crown unable to prove 
requisite intent for a conviction for murder in this case.  

[45] The Majority was acutely aware of the prejudicial and inflammatory nature of the evidence 

against the respondent. Ironically, the trial judge commented on this as well in denying the 

directed verdict motion:  

Any risk of prejudice can be averted by a proper instruction on the proper use of 
this evidence. 56 

[46] However the trial judge then failed to do so, not only in that he misdirected the jury, but 

they were not cautioned in any way about the care this topic ought be given. This issue has been 

discussed many times. 57 

[47] The trial judge erred in his treatment of after the fact conduct vis a vis the requisite intent to 

commit murder. The trial judge considered several of the leading authorities and then permitted 

                                                           
53 R. v. Hawley, [2012] O.J. No. 4927 (C.A.), paragraph 10 
54 R. v. Latif, [2004] O.J. No. 5891 (Ont.S.C.J.), at Para 4 [ Book of Authorities of the 
Respondent Tab 1]  
55 R. v. Morrissey, [1995] O.J. No 639 (C.A.), at para 52 
56 R. v. Calnen, 2015 NSSC 331, Appeal Record tab 5, at para 42 
57 See for example R. v Robinson, [2017] O.J. No. 4142 at para 58, R. v. Cromwell, [2016] N.S.J. 
No. 447 at para 27 
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the Crown to engage in speculation under the guise of inferential reasoning. It is trite law to state 

that after the fact conduct is normally of no assistance in determining level of culpability: 

…where an accused’s conduct may be equally explained by reference to 
consciousness  of guilt of two or more offences, and where the accused has 
admitted culpability in respect of one or more of these offences, a trial judge 
should instruct a jury that such evidence has no probative value with respect to 
any particular offence. 58  

For another example: 

Moreover I cannot conceive how a reasonable juror, in this case, when faced with 
the  evidence that the accused concealed the murder weapon, would have 
deduced from  that evidence that the accused was more likely to have committed 
first degree murder, second degree murder, or even manslaughter. It is, after all, a 
matter of simple logic that we are discussing, not a matter that requires special 
expertise or even intellectual  sophistication. It is clear that evidence of flight 
from a homicide, and or of concealment of a weapon used in it, has no relevance 
to the question of the state of the perpetrators  mind at the time of and prior 
to the killing itself, except to the extent of showing that he knew the act was 
wrong. Such evidence might be relevant where, for example, there was also 
evidence that the accused established a hiding place for the murder weapon prior 
to the commission of the offence. In such circumstances, the hiding of the weapon 
would be very relevant to the issues of premeditation and preparation. But, there 
is no such evidence here. There is nothing inherent in the bare act of hiding a 
weapon or wiping it of its fingerprints that suggests a particular level of offence. 
The accused’s  consciousness of guilt was clearly irrelevant to this issue and I am 
confident that, in the  specific circumstances of this case, the members of the jury 
could not but have known it.59 

[48] At trial the Crown submitted that this rule only applies where the accused has admitted an 

offence.60 This is highly illogical and not in keeping with the authorities. It simply does not make 

sense that if an accused does not admit responsibility for a lesser offence, the offence is suddenly 

elevated by the after the fact conduct, essentially to whatever offence the Crown alleges it is. 

What does make imminent sense is that the after the fact conduct is not capable of proving the 

unlawful act itself. So, in cases where there is evidence of the unlawful act, the after the fact 

conduct does not assist in picking amongst levels of culpability, unless very specific 
                                                           
58 R. v. Arcangioli (1994), 87 C.C.C. (3d) 44 at para 43, see also R. v. White, 2011 SCC 13 at 
para. 86; R. v. White, [1998] 2 S.C.R. 72 at para 23, and R. v. Jaw (2009), 247 C.C.C (3d) 227 
S.C.C. at paras 40 and 67.  
59 R. v. Jacquard (1997), 113 C.C.C (3d) 1 S.C.C. , at para 59 
60 Crown Submissions on directed verdict motion, AB Vol V, p. 2049 
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circumstances exist. There is nothing inherent in most after the fact conduct that suggests 

someone who committed manslaughter would not reasonably act in the same manner. The same 

can be said for someone who simply wanted to avoid suspicion. The Majority dealt with this 

issue: 

Even if that person were responsible for the death originally, how does the after-
the-fact  conduct prove that it was a murder, and not a manslaughter? With 
the greatest of  respect, on the facts of this case the evidence cannot serve to prove 
the requisite intent for murder.   

It is respectfully submitted that this is a succinct and correct statement.  

[49] In White, the accused was involved in a shooting which he claimed was an accident. Eye 

witnesses described the accused not hesitating, but rather fleeing immediately without pause. 

This after the fact conduct was accepted as being capable of disproving the defence of accident. 

The specific act of immediately fleeing without hesitation or shock was suggestive of an 

intentional act as opposed to an accident, in which case it would be reasonable to infer someone 

would hesitate as if in surprise.  

[50] The Crown at this trial at first argued that Rodgerson61 had changed the law62, but later 

conceded that it had not. The law is intact as it was at the time of the White decision, and indeed 

it could be said that although clarified it has been unchanged since well before that. The proper 

use of after the fact conduct has always been that it is just a piece of circumstantial evidence63, 

and as such it is capable of proving any element so long as the inference is rational and 

reasonable. In White, it was rational to infer that because the accused fled immediately rather 

than giving some outward sign of surprise, he intended the act. In Rodgerson, it was reasonable 

to infer that as the deceased’s body carried such severe injuries, the accused’s attempt to conceal 

the corpse was done so that no one would discover those injuries, because the injuries themselves 

could prove intent, and he knew it. There has never been and never will be a firm rule that after 

the fact conduct cannot prove intent. Where there is circumstantial evidence of a specific nature, 

it can prove intent. Generally speaking, the norm will apply, that it cannot go to prove intent 

simply because its not reasonable to do so. Not because of a blanket prohibition. It is simply 
                                                           
61 R. v Rodgerson, 2015 SCC 38 
62 Crown Submissions on directed verdict, AB Vol. V, P. 2049. 
63 R. v White, 2011 1 S.C.R 43 supra note 99 
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incapable without a specific factual underpinning consistent with intent, and inconsistent with 

anything else.   

[51] The Crown argued at trial, and the trial judge agreed, that Rodgerson tells us that evidence 

of disposal of the body of the deceased is evidence of intent. With respect, Rodgerson turns on 

its very specific facts, much as White did. In Rodgerson there were known injuries which were 

inconsistent with the death having occurred as the accused described. The trial judge’s error 

stems from the following portion of Rodgerson:   

The more severe the injuries caused by Mr. Rodgerson, and the more force 
required to inflict them, the stronger the inference that he intended to kill Ms. 
Young or cause her serious injury. To show that the nature and extent of the 
injuries and the degree of force used pointed to murder, the Crown introduced [the 
evidence of the forensic pathologist who conducted the autopsy] and Mr. Sibley's 
bloodstain pattern analysis.64 

Yet it as if that the final sentence of that paragraph was never written, as the lack of forensic 

evidence was never paid any heed by the trial judge or crown.  

[52] It is respectfully submitted that Rodgerson does not stand for the proposition that 

destruction of the body of the deceased alone is evidence of intent.  In fact in Rodgerson Justice 

Moldaver approved of the reasoning of Justice Doherty in the Court below: 

On this point, I reach the same conclusion as the Court of Appeal. Doherty J.A. 
summarized the necessary inferential reasoning in the following manner: 

Before the post-offence conduct relating to the hiding of the body and the 
clean-up of the homicide scene could assist the Crown in proving the 
appellant's state of mind, the jury first had to be satisfied that there was a 
somewhat prolonged and bloody struggle during which the appellant 
struck Ms. Young in the head or face several times, or at least more than 
twice. The jury could come to that conclusion only after a careful 
consideration of the competing interpretations of the forensic evidence 
placed before it. Second, the jury had to be satisfied that the appellant had 
engaged in the post-offence conduct to destroy evidence that would reveal 
an extensive struggle and assault well beyond that admitted by him in his 
evidence.65 

[53] Unfortunately for the Respondent, the trial judge wanted to apply the wording above 

                                                           
64 R. v. Rodgerson, supra note 61 at para 19 
65 R. v. Rodgerson, supra note 61 at para 22 
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directly into the jury charge.  This despite the fact there was no evidence of the nature and extent 

of injuries and the force required to cause them. There was no evidence of a struggle, let alone 

the extent of it. This is prima facie speculation, the creation of evidence not proven. The trial 

judge was correct in saying Justice Doherty did not close the door on intent, indeed he couldn’t 

because the Supreme Court is binding on him, but there still needs to be evidence. In Rodgerson 

there were injuries proven. In Hill66 there were not. Justice Doherty quite properly dismissed it 

as mere speculation. In Hill it was an error to instruct on using the post offence conduct to prove 

intent in this fashion.  

[54] This same issue arose before justice Doherty again recently, after the Majority decision 

under appeal in the instant case. In R. v. Robinson, the accused killed the deceased and buried 

him in a shallow grave. He then dug the body up a few days later and reburied it in a deeper 

grave.  A few days after that he again dug up the body, dismembered it and buried it in different 

places covered with quicklime.67 Writing for the Court, Justice Doherty said: 

The trial judge did not expressly tell the jury that they could not use the 
appellant's after-the-fact conduct as evidence of intention under s. 229(a), or as 
evidence of planning and deliberation. It is not always necessary for a trial judge 
to tell a jury both the permissible and impermissible uses of evidence. However, 
in this case, the after-the-fact conduct was a dominant feature of the evidence. It 
was the kind of evidence that, absent a proper instruction, could be used by a jury 
to infer guilt without distinguishing among the levels of guilt available on a 
proper application of the law to the evidence. An instruction explaining the 
prohibited uses of the after-the-fact conduct evidence was required. 

I am also satisfied that a specific instruction about the prohibited uses of the after-
the-fact conduct evidence was essential as an antidote to the Crown's closing 
argument in which counsel erroneously invited the jury on more than one 
occasion to use the after-the-fact conduct evidence as evidence of intent under s. 
229(a). The non-direction in the circumstances of this case constituted 
misdirection, amounting to an error in law. 

Apart from the non-direction, the trial judge also misdirected the jury on the use it 
could make of the appellant's after-the-fact conduct. She told the jury that the 
evidence could help them "decide if Mr. Robinson is guilty of culpable 
homicide". She indicated she would explain the phrase "culpable homicide" in 
due course. When explaining the elements of manslaughter, the trial judge 
referred to manslaughter as "culpable homicide that is not murder". I can find no 

                                                           
66 R. v. Hill, 2015 ONCA 616 at para 57 
67 R. v. Robinson, [2017] O.J. No. 4142 at paras 16-20 
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other explanation of the phrase "culpable homicide". 

The trial judge's indication that manslaughter is defined as "culpable homicide 
that is not murder" implies that both murder and manslaughter are culpable 
homicide (as they are: see s. 222(4)). If the jury took that meaning from the 
instruction, it would understand that the after-the-fact conduct was relevant to the 
appellant's potential liability for both manslaughter and murder. 

Even if the jury did not understand "culpable homicide" to include both murder 
and manslaughter, the trial judge immediately followed her reference to "culpable 
homicide" with an express instruction that the jury should consider all of the 
appellant's conduct "before, at the time, and after the unlawful act that caused Mr. 
Fair's death" to decide the appellant's "state of mind" when he killed Mr. Fair (see 
para. 62 above). The reference to "state of mind" clearly includes intent as defined 
in s. 229(a) and planning and deliberation. This instruction amounts to 
misdirection. 

A new trial was ordered due to the misdirection. Leave to appeal has not been sought.  

[55] Here the trial judge was impressed by the decision of the Alberta Court of Appeal in R. v 

Svekla68, and placed much emphasis on the elaborate attempts Svekla made to conceal the body. 

However the decision in Svekla turned more on a very damning utterance of the accused, made 

after the fact. It is indeed quite close to an admission of intent or a even a confession. It was 

considered in conjunction with the post offence conduct: 

Strong evidence here is the accused’s statement to Ms. Kroetsch, who had visited 
him in  the remand centre. He referred to his girlfriend of 20 years ago, Ms. J., as 
“the first one I hurt” and the first one who saw the “bogeyman”69    

[56] That ex-girlfriend was called as a witness and testified as to the meaning of those 

statements. She testified that it was in reference to a vicious and unprovoked assault on her some 

years ago. She further testified that it was a comparison to the deceased. In the conclusion, the 

Court of Appeal held: 

At the end, the trial judge was entitled to find that the statements to Ms. Kroetsch 
were more consistent with murder than manslaughter. There is nothing 
unreasonable about  that. Combined with the other statements and post-offence 
conduct, the conclusion of guilty beyond a reasonable doubt of murder was even 
more clearly open to the trial  judge.  

                                                           
68 R. v Svekla, 2011 ABCA 154 
69 Ibid at para 30 
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[57] There is simply nothing in that decision to support the assertion that concealment of the 

body alone was evidence of intent. It supported the other evidence, and as the Court of Appeal 

clearly indicated the most important evidence was the admission. Strangely, the trial judge relied 

heavily on Svekla, and stated that he didn’t find Rodgerson had altered it.70 

[58] It is clear both the trial judge (in Svekla) and the Court on Appeal found the statements very 

cogent on the issue of intent. It was also a form of confession on the unlawful act. While 

concealment of the body was a factor in Svekla, it was not the determining factor, a fact which 

does not appear in the trial judge’s reasons in the instant case. It also doesn’t seem from the 

reasons in Svekla that the concealment of the body was taken to have any real bearing on intent. 

This stands in stark contrast to the case at bar, where there is flimsy evidence that could show 

some motive. No other evidence on intent. No evidence on causation.  

[59] At paragraph 44 of the Appellant’s factum, under the heading the after-the fact conduct, the 

Appellant chastises the majority for rejecting the notion of using the after-the-fact conduct as 

evidence of intent, while failing to explain why they rejected evidence of other evidence of 

intent. it is unclear how the existence of other scant pieces of evidence would affect the uses of 

the after-the-fact conduct. The question is whether the Respondent’s actions after-the-fact could 

support an inference of intent. The answer is no. This proposition is supported by every single 

Canadian authority provided by either party.   

[60] The Appellant alleges that the Majority in the Court below chose from among the available 

inference and usurped the role of the trier of fact.71  Again, this is simply not the case. The 

Majority repeatedly says that for numerous reasons it is not an available inference. Most notably, 

it is referred to (and the crown cites it) as a “quantum leap”. Merriam-Webster defines a quantum 

leap as “a huge, often sudden increase or change in something.” The Majority could not be any 

more clear that they are not choosing amongst available inferences, they quite properly reject 

that the inference the Appellant is seeking as being mere speculation or conjecture.  

[61] The Appellant makes much of the words of Major J. in White: 

                                                           
70R. v. Calnen, supra note 2 at para 43 
71 Factum of the Appellant para 46 
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It is possible to imagine cases in which evidence of post-offence conduct could 
logically support a distinction between two offences arising from the same set of 
fact. By way of  illustration, where the extent of the accused’s flight or 
concealment is all out of proportion to the level of culpability admitted, it might 
be found to be more consistent with the offence charged.  

Firstly, it must be noted that this is in obiter. Secondly, Justice Major is quite properly not 

closing the door on cases with evidence that is not before him. Finally, but most importantly, just 

how is it that the case at bar involves such disproportionality?  

[62] It is not controversial that a death has occurred. Assuming the after-the-fact conduct has 

persuaded the jury that the Respondent is to blame, in this context what is being debated is the 

possibility that the evidence could prove requisite intent beyond a reasonable doubt. The 

Appellant’s argument could only succeed on these facts if it rests on an erroneous assumption 

that one could not rationally be expected to cover up a manslaughter. A death caused by criminal 

negligence. Any other culpable act that lead to a death. 

[63] It flies in the face of logic that a person would only go to great lengths to cover up an 

intentional homicide, and not an unintentional one. What of the cascading effect of each step 

intensifying the need to further the cover-up? This argument, in these circumstances, simply 

doesn’t make sense.  

[64] The Appellant places emphasis on Justice Doherty’s words in R. v. P.T.72, focusing on his 

comments with respect to the destruction of the corpse. However, keeping in mind the consistent 

statement in the jurisprudence that the inference is to be drawn from all of the circumstances, the 

crucial facts are summarize at paras 14-16. It shows a concerted cleanup effort of the crime scene 

which did not succeed in eliminating 103 bloodstains most of which came from the deceased. 

There was expert evidence of more than one scene of bloodletting by way of medium velocity 

impact. As with the other authorities, P.T. does not support the Crown’s case. Factually it is quite 

similar to Rodgerson in that the forensic evidence proves there would have been significant 

visible injuries to the body of the deceased. Crucial evidence such as this evidence does not exist 

in the case at bar.   

                                                           
72 R. v P.T., [2005] O.J. No. 3759 



19 
 

[65] The Appellant is critical of the Majority’s comparisons between this case and Angelis.73 It 

seems the foundation of the argument is the passage of time, hours in the Angelis case, weeks in 

the instant case. It is respectfully submitted that this is another false distinction, it does nothing to 

prove what the Respondent was thinking at the instant Ms. Jordan died. Moreover, what of 

Robinson74 and Hill75, who both took extensive steps to conceal and clean up evidence over an 

amount of time. As with all of the other persuasive authorities, the Appellant choses to ignore 

their impact on the body of jurisprudence, and rely on the destruction of the body as being the 

demarcation point. This is a false distinction. It does not rule out a manslaughter and to do so  

requires a quantum leap.  

[66] The added difficulty in the case at bar, as is often the case with after-the-fact conduct is that 

it has a propensity to appear highly determinative of guilt. Furthermore, the specific acts of the 

Respondent in this case are so inflammatory and distasteful that the impermissible reasoning 

would be difficult for lay-jurors to avoid. They very well may, whether consciously or 

subconsciously fill in gaps because they want to, because they are inflamed.  

[67] The Majority decision is correct in finding that this after-the fact evidence cannot prove the 

Respondent’s intent. On these facts it can go no further than consciousness of guilt. After that, 

the Appellant is left with proving intent by relying on two vague text messages, a 

misappropriated laptop and a ring.  

[68] The dissent would follow the trial judges in Robinison, Hill and Rodgerson. All of whom 

were found to be in error and have been overturned on appeal. With the greatest of respect, the 

Chief Justice is engaging in speculation under the guise of inference.  

ISSUE 2: DIRECTED VERDICT MOTION 

[69] At the close of the Crown’s case the Respondent made a motion for a directed verdict of 

acquittal. The motion was denied.76 The trial judge cited the appropriate authorities and stated 

the proper test on said motion. It is the application of the correct legal test to the facts at bar that 

                                                           
73 Factum of the Appellant para 56 
74 Supra note 66 
75 Supra note 61 
76 R. v. Calnen, 2015 NSSC 331, AB Vol I, Tab 16 
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is problematic. It is not apparent from the trial judge’s discussion that the appropriate limited 

weighing was undertaken. There is no discussion of the inferences required, or of their 

reasonableness or lack thereof. In the result the trial judge concluded that: 

While all of this evidence may be explained away – as it has to a degree, through 
the cross-examinations and other parts of Mr. Calnen’s statements – I find that 
when  properly instructed, the jury may choose to accept some or all of it. If they 
so choose, this evidence establishes the requisite intent for second degree 
murder.77  

[70] While the test was properly stated initially, the above is not the correct legal test in a 

circumstantial case. Furthermore: 

when I review Rodgerson and Hill, I do not find they alter what the Alberta Court 
of Appeal stated in Svekla. As noted in Hill, with any inference-drawing process 
the primary  facts are crucial. In the case at bar, when I conduct a limited 
weighing of the evidence  led by the Crown, I arrive at the conclusion that 
there is some circumstantial evidence  on all of the essential elements of the 
offence of second-degree murder. Accordingly, I dismiss the Defendant’s directed 
verdict.78 

In this statement it appears the trial judge is using the ‘some’ evidence test which applies to 

direct evidence. This is not in keeping with a trial judge’s duties in a circumstantial case. 

[71] In Charemski Justice McLachlin stated in dissent: 

Where it is necessary to engage in a limited evaluation of inferences in order to 
answer this question, as in cases based on circumstantial evidence, trial judges 
may do so; indeed they cannot do otherwise in order to discharge their obligation 
of determining whether the Crown has established a case that calls on the accused 
to answer or risk being convicted.79  

The comments were revisited in by Justice McLachlin for the Court in R. v. Arcuri 80 and later 

considered by this Court in R. v. Beals.81 It is clear that the test is not, is there some evidence. It 

is not is there some circumstantial evidence.  The proper test is not satisfied simply if the 

circumstantial evidence is believed or not. There could be some believed circumstantial evidence 
                                                           
77 Ibid, at para 41 
78 Ibid at para 43 
79 R. v Charemski, (1998) 1 S.C.R. 679 at para 30 
80 2001 SCC 54 
81 2011 NSCA 42 
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that is incapable of supporting a reasonable inference, this would not satisfy the correct test. 

Arcuri, Charemski and Beals make it clear that an appropriate task for the trial or preliminary 

inquiry judge is to engage in a limited weighing of the inferences that must be drawn. The 

appropriate question in cases of circumstantial evidence is not whether there is some 

circumstantial evidence.  The correct question is: is there some circumstantial evidence which 

supports a rational inference. This form of reasoning is nowhere to be found in the trial judge’s 

directed verdict decision. From the passages above, it appears that the trial judge pondered 

whether there was some evidence on each element. Nowhere in the reasons was the rationality 

and reasonableness of the inferences considered.  

[72] Critical errors in the directed verdict decision take place in the evaluation and application of 

the authorities on after the fact conduct. The trial judge found that the after the fact conduct 

could provide some evidence of both causation and intent. Although none of the decisions spell it 

out, something must have supported a finding of causation. With respect, this is a misapplication 

of the law on both elements which led directly to the error in dismissing the defence motion. 

While the trial judge goes to great lengths to justify the decision on the issue of intent, there is no 

mention of causation. It almost appears causation was assumed. After summarizing the positions 

of the parties, the evidence and the case law, the trial judge concludes: 

In my view, if the jury choses to accept parts of this evidence, it is more than 
sufficient in establishing the requisite intent for second-degree murder.82 

And again: 

I find that when properly instructed, the jury may choose to accept some or all of 
it. If  they so choose, this evidence establishes the requisite intent for second-
degree murder.  

The decision is bereft of any explanation of how there came to be any evidence of causation. Not 

only were no reasons given, neither the trial judge nor the Crown referred to any authorities 

standing for the proposition that causation, the actus reus itself, could be inferred from the after 

the fact conduct.  

                                                           
82 R. v. Calnen, Supra note 2, at para 39 
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[73] In discussing a Crown appeal of a directed verdict in R. v. Beals83, Justice Saunders wrote 

for the panel: 

The question as I have framed it raises two issues. First, what is the correct test to 
apply when considering a defence motion for a directed verdict in a case 
involving circumstantial evidence? Second, did the trial judge properly apply that 
test? Each of these inquiries is a question of law to which a standard of 
correctness is applied. See for example, R. v. Johnson, 2010 ABCA 230 at para. 
13.84 

The decision on the directed verdict motion was incorrect. The Respondent asks that it be 

remedied by substituting a directed verdict of acquittal in place of the trial judge’s decision. 

[74] The only evidence of cause of death in the case at bar is the accused’s account of an 

accidental death.  The trial judge’s reasons do not give us any insight into if or how evidence to 

the contrary was inferred from the body of evidence. There is no indication its reasonableness 

was weighed. With respect, the trial judge’s comments on the limited weighing of the evidence 

are confusing. The trial judge cites R. v. Barros85, and copies the language in that paragraph in 

relation to “some evidence”. However no reference is ever made to the inferences and their 

reasonableness. 

[75] In regards to the requisite intent inquiry, the trial judge made reference to evidence of 

motive. However, in reviewing the authorities on the assistance evidence of motive can provide, 

it is obviously of no assistance here.   

It is well established that, although motive is not an essential element of an 
offence, evidence of motive may assist in proof of an accused’s participation in an 
offence and the state of mind with which the offence was committed. 

 …. 

Motive is not part of the definition of murder, nor an essential element of its 
classification as first degree murder under s. 231(2). Evidence of motive is 
relevant, material and admissible in prosecutions for murder, especially where the 
prosecutor’s case consists of circumstantial evidence… 

Evidence of motive is material because it helps establish two essential elements of the 
                                                           
83 R. v. Beals, [2011] N.S.J. No. 231, 2011 NSCA 42, 302 N.S.R. (2d) 358 
84 Ibid at para 18 
85 (2011) SCC 51, [2011] 3 S.C.R. 368 at para 48 
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prosecution’s proof—identity and state of mind.86  

[76] In the case at bar the supposed evidence of motive is of a few stolen items and the evidence 

that Jordan was leaving the Respondent. There is no evidence of animosity from the Respondent. 

On the contrary, the text messages disclose the opposite, sadness and suggestions of self harm. 

There are no threats made against Jordan’s life. Her imminent departure is not met with any 

opposition or jealousy. There is evidence the Respondent was the polar opposite of possessive, 

and that they had an open relationship. We have a text message from Jordan saying she needs a 

reason to leave the Respondent, which obviously suggests that she had no reason.87  In other 

words, any evidence of motive “does not disclose a sufficiently close connection between the 

facts that are to be proven as a motive and the crime committed.”88 

[77] The evidence of motive that was before the Court prior to the directed verdict motion is 

flimsy and not capable of supporting a reasonable, rational inference of guilt.  

[78] All of that being said, the penultimate issue determining the granting of the directed verdict 

is the application of the law with respect to after-the-fact conduct. If the trial judge was right that 

the evidence in this case was capable of supporting a reasonable inference, with respect to the 

requisite intent, then the case would go to the jury to decide the ultimate issue. In his decision, 

the trial judge decided that it could be so used.89 The Majority held that it could not.  

[79] It is abundantly clear that the evidence is neutral on intent. it cannot be used to advance the 

Crown’s case. In order to pass a directed verdict the remnants of the Crown’s case would have to 

be sufficient.  

[80] By way of summary, the other evidence besides after the fact conduct consisted of: 

 he laid his hands on me, I’m not safe; 

 He tried, im tough tho; 

 Nuthin major; 

                                                           
86 R.v. Luciano, (2011) , 267 C.C.C. (3d) 16 (Ont. C.A.), at paras 113 and 164-165 
87 Text messages of Rieta Jordan, AB Vol. VII, Tab 40, P. 1004 (22:23.59) 
88 R. v. Cloutier (1979), 48 C.C.C. (2d) 1 (S.C.C.) at p. 31 
89 R. v. Calnen, Supra note 2 
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 The fact that the appellant is desirous of leaving; 

 Animus on Ms. Jordan’s behalf, no evidence of animus from the 
 respondent; and 

 The Respondent’s statement that he will commit suicide regardless 

Some facts raised in this regard by the Appellant or in the Dissent do not appear in the trial 

record or are overstated.  Upon finding the ring and the laptop in Jordan’s bags, the Respondent 

recounts, “that got me a little pissed off” and the fight or confrontation he describes as verbal but 

Jordan is getting physically aggressive while he is running away from her.  

[81] The Appellant states repeatedly in its factum that intent could be proven by the evidence of 

Donna Jordan, and the statements of the Respondent. It is unclear what this means. There is 

nothing in the any of the Respondent’s statements that could go to prove intent. he denies having 

caused the death, and gives no evidence whatsoever that would suggest an intentional homicide, 

assuming of course that this Court agrees on the probative value of the after-the fact conduct 

evidence. Donna Jordan offered nothing of substance other than that everything had been fine 

not very long before, and that the deceased had asked to move home. 

[82] Once one reaches the conclusion that this specific set of after-the-fact conduct evidence 

cannot prove requisite intent, the Appellant has no evidence upon which a reasonable jury, 

properly instructed, could return a verdict of guilty to a charge of 2nd degree murder. The 

Majority reasons are correct.  

ISSUE 3: ERRORS IN THE JURY INSTURCTIONS 

[83] The legal underpinnings of many of the arguments in this section are the same as the issues 

raised in the previous section with respect to circumstantial evidence of motive and intent. The 

Respondent’s position is that the jury instructions inviting them to consider the after-the-fact 

conduct as evidence of intent are in error and necessitate a new trial.  

[84] The trial judge delivered the charge to the jury on November 18th and 19th, 2015. It was 

crafted using a series of sections from “Watts’ Manual of Jury Instructions”. The trial judge 

summarized the evidence for the jury, and gave instructions on several issues. On motive he 

explained: 
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In this case, Crown counsel is relying on evidence that Reita Jordan was leaving 
Mr. Calnen and stealing his things as a motive for Mr. Calnen to commit the 
offence charged. It is for you to decide whether Paul Trevor Calnen had such a 
motive or any motive at all and how much or little you will rely on it to help you 
to decide this case. 90 

With respect, the explanation insufficient, it does not explain it as circumstantial evidence or 

provide any guidance on or inference drawing and to what ends. From this, it would have been 

up to the jury to use the plan between Jordan and Weeks as evidence of motive, a plan which the 

Crown conceded the Respondent knew nothing about. It would have been unclear to the jury if 

the “stealing his things” referred to the scant items the Respondent knew of, or the plan between 

Jordan and Weeks, of which it seems the Respondent was unaware.  

[85] When the trial judge moved into after the fact conduct he stated:  

What a person does after a crime was committed may help you decide whether it 
was that person who committed it. It may help, it may not help. The conduct may 
indicate that the person committed the crime.91  

The charge is effectively silent on Causation.  The jury is instructed they may find he committed 

“the” crime, without clear evidence on causation.  This standard instruction is clearly suggesting 

it may assist the jury in determining identity. This instruction is insufficient as it fails to advise 

the jury whether this aspect can or cannot be used to prove the actus reus. This wouldn’t be a 

concern in a case where there is clear evidence of an unlawful act. That is probably why no 

wording of this type is used in the standard charge. Given the nuances of this case, it is clear the 

jury could not have been properly assisted by this, and likely filled the gaps with impermissible 

reasoning. A tailored instruction was required on this issue.  

[86] The trial judge further instructed: 

Keep in mind that any inference you may draw to the effect that the accused 
burned Reita Jordan’s body to evade the consequences is not by itself sufficient to 
prove the guilt of the accused beyond a reasonable doubt. It is simply another 
piece of circumstantial evidence to use in making your ultimate determination. 92 

                                                           
90 Charge to the Jury, AB Vol. VIII p. 1803 at line 7 
91 Ibid at p. 1804 line 7 
92 Ibid at p. 1805 line 7 
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[87] This is a limiting instruction, but it is respectfully submitted that it needed to go farther. It 

does not go on to explain impermissible inferences or provide any substantive caution. The 

passage and the one cited above provides little guidance on how to use and how not to use the 

statements and deceptions in evidence. It commits the very error noted in both Rodgerson and 

Hill, that using a simple, specific instruction could save the charge. Nowhere in the charge is the 

jury told they cannot use the other after the fact conduct to infer intent, despite the fact the 

Crown in submissions placed much emphasis on the extent of the after the fact conduct. A 

similar error was explained in Hill:  

Although Crown counsel’s argument connecting some of the respondent’s after -
the-fact conduct to intent through proof of motive has merit, it does not assist the 
Crown on the appeal. The trial judge did not leave the respondent’s after-the fact-
conduct with the jury on the limited basis now suggested by the Crown. He 
invited the jury to consider the after-the fact conduct that he identified (hiding the 
body, burying the body, lying to various people) as evidence of intent without any 
explanation or qualification. This non-direction is identical to the error identified 
in Rodgerson, at para. 28. The trial judge’s open-ended invitation to the jury to 
consider the respondent’s after-the fact conduct as evidence from which it could 
infer the requisite intent for murder constituted an error in law.  

The error was potentially significant. Intent was one of the two live issues at trial. 
Given  the nature of the after the fact conduct, a jury could easily have concluded 
that the  respondent acted in a callous and calculating manner for over three 
months in an attempt to avoid responsibility for his actions. A jury could 
furthermore, conclude that the callous and calculating nature of the conduct was 
consistent with the conduct of a murderer as opposed to someone who had not 
intended to kill Ms. General. Absent a proper instruction, a jury may well have 
improperly inferred from the nature of the accused’s conduct after Ms. General’s 
death that he killed her with the intent required  for murder. 93  

[88] The trial judge also does not correct the Crown’s address to the jury, which emphasized the 

actions of the accused other than the disposal of the body without specificity as to what use can 

be made: 

He quickly retrieved her body, burned it and disposed of it in order to obliterate 
evidence about her death and what had caused it.94 

[89] The above is an argument which invites speculation. The jury simply did not know if Reita 

                                                           
93 R. v Hill 2015 ONCA 616 at para 61 
94 Charge to the Jury, AB Vol. VIII at p. 1810, at line 7 (Crown’s theory of the case) 
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Jordan’s body carried catastrophic injuries or no injuries at all. They don’t know if it held 

injuries consistent or inconsistent with a fall. This is a bald statement to the jury that there was 

inculpatory evidence, and now it is gone by the actions of the Respondent. It was not corrected 

and there is no caution not to speculate. The effect of this statement is compounded by the trial 

judge’s instruction: 

In this regard, you may take into account the evidence of Mr. Calnen’s burning of 
Reita Jordan’s body in determining whether he intended to kill Ms. Jordan or to 
cause her serious bodily harm which he was likely to cause death. On this issue, 
you will need to consider the evidence in a different way than I have instructed 
you previously. You may conclude that Mr. Calnen sought to burn Ms. Jordan’s 
body in order to conceal the  evidence.95  

[90] It is respectfully submitted that this is the most crucial error in the charge. In adding this 

statement the trial judge clearly felt he was bringing the charge into compliance with Rodgerson. 

But this case is not Rodgerson, there are no proven injuries, in the words of justice Scanlan, there 

is no second silo.96 This section was added to give the jury certainty, and it did, unfortunately it 

was in the wrong direction. Although early on in the charge the trial judge instructs the jury they 

must not speculate or make up evidence they don’t have, at this point he instructs them to treat 

this evidence differently. In prefacing this section by saying they may use it differently than 

previously discussed, the jury could easily have misunderstood this to mean they could disregard 

the caution on speculation for this purpose. 

[91] To be clear, the Respondent’s position on the above excerpt from the jury instructions, is 

that it should not have been there at all. Instructing the jury that they could use this evidence to 

find intent was in error. This objection was raised repeatedly at trial and was never abandoned. 

[92] This above passage was altered after discussion, but the Crown’s statements to the jury were 

not. The Crown insisted the wording be lifted straight from Rodgerson97 and at first the trial 

judge agreed. Justice Chipman later relented, but the combination of what was left still clearly 

instructed the jury they were free to speculate on the penultimate issue in the trial. The trial judge 

properly pointed out that the trial judge’s instruction on the law is to be accepted over those of 

                                                           
95Ibid at p. 1835 at line 20 
96 R. v. Calnen, [2017] N.S.J. No. 232 at para 74 
97 Pre-charge conference, AB Vol V, at pp. 2151-2155 and pp. 2172-2178 
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counsel, but then gave an instruction which was a statement of the Crown’s theory. With respect, 

the trial judge endorsed the Crown’s faulty reasoning as being the proper statement of the law to 

which the jury was to apply the law.  

[93] At the pre-charge conference counsel for the Respondent argued that this instruction should 

be removed altogether. The judge varied it and counsel clarified that they still felt it was in 

error.98  

[94] The crown argued in submissions that the Respondent would have preserved the remains of 

Ms. Jordan to exonerate himself.99  Not only is this suggesting a reverse onus, it is a powerful 

misstatement of the law. In the face of all this the trial judge did not give a tailored caution on 

the use of after the fact conduct. He did not comment on the Crown’s submissions. Where it was 

the vast majority of the Crown’s case, and especially considering the Crown’s framing of the 

issues, there should have a special instruction on the dangers inherent in relying on after the fact 

to prove the act itself, not to mention the intent. Unfortunately the portion that was tailored to the 

case, misapplied Rodgerson, a case with fundamentally different facts.  

[95] On causation the trial judge instructed the jury: 

To prove that Mr. Calnen’s conduct caused Reita Jordan’s death, Crown counsel 
must prove beyond a reasonable doubt that Paul Trevor Calnen’s conduct 
contributed significantly to Reita Jordan’s death. A person’s conduct may 
contribute significantly to another person’s death, even though that conduct was 
not the sole or main cause of the other person’s death. To answer this question, 
you must consider all the evidence, take into account the testimony of any 
witnesses who described the events that took place around the time Reita Jordan 
died, use your good common sense. 100 

[96] This instruction is not helpful to the jury on how to determine causation. Of course, we 

know there was no direct evidence of causation. There were no witnesses who described the 

events around the time of the death. This excerpt is an example of reliance on a cookie-cutter 

jury charge that may well be perfect in another scenario, but it fails to address the issues in this 

case. In this instance, it does not assist the jury in dealing with causation when faced with a 

                                                           
98 Ibid pp 2172-2178 
99 Closing Submissions, AB Vol V, PP. 2536, 2222, 2230, 2233 
100 Charge to the Jury, AB Vol. VIII, p. 1812 at line 16 
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complete lack of direct evidence, and nothing upon which one could infer it.  

[97] The jury was instructed to consider the after the fact conduct as maybe proving the person 

did the act and did it intentionally. They were instructed that motive could prove that he 

committed the act, and did so intentionally. They were not properly advised on how to determine 

if there was an “act” so repeatedly referred to. For instance: “what a person does after a crime 

was committed may help you decide whether it was that person who committed it.”101 The jury 

must have been left with the impression that if the decided it was the Respondent it was assumed 

there was an unlawful act. They were aided along that falcious reasoning by the charge, the 

Crown’s submissions and a lack of proper instruction on the after the fact conduct.  

[98] As stated in R. v Miller102, the standard of review for the instructions to the jury are 

correctness. The remedy is a new trial, or in some cases an acquittal.  

[99] The Dissent would hold that counsel for the Respondent requested the wording in the jury 

instructions with respect to concealing evidence and now cannot criticize it.103  The majority 

dealt with this issue at para 48: 

On the latter point, I note that in Mr. Calnen’s case, counsel applied for a directed 
verdict asking the court to take both murder and manslaughter from the jury. 
Counsel shoulders  no responsibility for the instruction to the jury in this case.  

Furthermore, the issue was discussed in the pre-charge conference and it was made abundantly 

clear that trial counsel was opposed to the proposed use of after-the-fact evidence, and re-iterated 

well after the directed verdict motion, and after the amendment to the impugned section, that 

they were still opposed to that portion of the charge. 104 

[100] With respect, the Majority is correct on this issue. To state that the Respondent is the cause 

of the instruction being incorrect is not flawed. The Respondent argued against the entire 

instruction, argued against the admission of the statement that provided the evidence, argued 

against the charge going to the jury. Each and every one of these arguments were premised on 
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103 AB Vol. VIII Part III, p. 1836 is the instruction under discussion. 
104 AB Vol V, pp. 2172 to 2178 
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the fact that it would be mere speculation to state that the after-the-fact conduct was an attempt 

to conceal grievous injuries.  Furthermore, the main theme of the trial Crown’s closing 

submission was the suggested charge from Rodgerson. Not correcting it in the charge was a non-

direction. The fact that the instruction did not include more details on the nature of the mystery 

evidence they were to rely on was not the error with which the Majority took exception.  

[101] Perhaps the most ironic part is in paragraph 114 of the Appellant’s factum where they 

identify what they see as the two core questions for the jurors to ponder in their deliberations, 

neither of which are anywhere to be found in the charge to the jury. That is to say, even if the 

Appellant weren’t wrong on the issue of after-the-fact conduct, their argument would strongly 

suggest the charge was insufficient in another way.  

[102] The trial judge should have separated the instruction on the issues of causation and intent. 

Given the facts of the case they needed to be separated and it needed to be clearly explained that 

they would have to look at the evidence as a whole.105 

[103] The trial judge’s instructions to the jury failed to delineate which of the aspects of post 

offence conduct could be used to infer intent. The evidence on this trial demanded a specific 

instruction which was not given.106 

[104] The jury instructions failed to sufficiently explain the relationship between circumstantial 

evidence and proof beyond a reasonable doubt.107 

[105] The jury instructions were deeply flawed in the repeated invitation to use the after-the-fact 

conduct to infer the requisite intent. In the alternative there are other errors which necessitate 

upholding the Court of Appeal order for a new trial.  

ISSUE 4: AN UNREASONABLE VERDICT 

[106] The Majority dealt with the appeal on the basis of the directed verdict and the obvious 

errors in the charge. It did not make a finding on the issue of unreasonable verdict. Indeed, if the 
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jury was not properly instructed their verdict would not be unreasonable, it would be one borne 

of judicial error.  

[107] If this Honourable Court agrees on the issues discussed above, it is not necessary to 

consider this ground.  

[108] In R v. Biniaris108 Justice Arbour, as she then was, explained the test for an appeal on the 

basis of an unreasonable verdict: 

The test for an appellate court determining whether the verdict of a jury or the 
judgment of a trial judge is unreasonable or cannot be supported by the evidence 
has been unequivocally expressed in Yebes as follows: 

[C]urial review is invited whenever a jury goes beyond a reasonable 
standard. ... [T]he test is whether the verdict is one that a properly 
instructed jury acting judicially, could reasonably have rendered'. (Yebes, 
supra, at p. 185 (quoting Corbett v. The Queen, [1975] 2 S.C.R. 275, at p. 
282, per Pigeon J.).) 

That formulation of the test imports both an objective assessment and, to some 
extent,  a subjective one. It requires the appeal court to determine what verdict a 
reasonable jury, properly instructed, could judicially have arrived at, and, in doing 
so, to review, analyse and, within the limits of appellate disadvantage, weigh the 
evidence. This latter process is usually understood as referring to a subjective 
exercise, requiring the appeal court to examine the weight of the evidence, 
rather than its bare sufficiency. The test is therefore mixed, and it is more 
helpful to articulate what the application of that test entails, than to characterize it 
as either an objective or a subjective test. 

[109] In R. v. Murphy, Justice Beveridge explained the role of the Appellate Court on an 

unreasonable verdict appeal: 

Courts of appeal have an important role to play in criminal cases. They must 
ensure that wrongful convictions do not occur. The Court's jurisdiction is 
statutorily defined by s. 686(1) of the Criminal Code. The Court is given the 
power and duty to reject verdicts that are tainted by non-harmless legal error, a 
miscarriage of justice or where the evidence is so tenuous that a reasonable trier 
of fact, properly instructed, could not reasonably convict.109 

[110] In R. v. Barrett, Cromwell J.A., as he then was, noted: 
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I would conclude that while the test for whether a verdict is reasonable is the 
same in all cases, where the Crown's case is entirely circumstantial, the 
reasonableness of the  verdict must be assessed in light of the requirement that 
circumstantial evidence be consistent with guilt and inconsistent with innocence: 
see Yebes at page 185 where this formulation was said to be the equivalent of the 
requirement that the circumstantial evidence be inconsistent with any rational 
conclusion other than guilt. This was summed up by Low, J.A. in R. v. Dhillon 
(2001), 158 C.C.C. (3d) 353 (B.C.C.A.). At para. 102, he stated that where the 
Crown's case is entirely circumstantial, the appellate court applying the 
unreasonable verdict test must determine "... whether a properly instructed jury, 
acting judicially, could have reasonably concluded that the only rational 
conclusion to be reached from the whole of the evidence is that the respondent ..." 
was guilty.110 

[111] It is clear that the function of the appellate Court is to weigh the inferences required, and to 

ultimately determine if the verdict is at odds with the bulk of judicial experience. This entails a 

determination not only of whether the required inferences are reasonable, but whether or not 

there are other rational inferences available. We see this clearly from Justice Cromwell’s words, 

quoted above. The inferences must be consistent only with guilt.  

[112] In this instance the scant evidence of motive and the after the fact conduct must be 

consistent only with guilt. The destruction of the body must be consistent only with an 

intentional homicide. They must be weighed together, looking at the totality of the evidence. 

This is clearly not the case as there are many other rational inferences that could be drawn from 

the known facts. It would be equally reasonable to infer that the Respondent was concealing an 

accidental death because of embarrassment, or a fear of wrongful conviction. It would be just as 

reasonable to infer an unintentional homicide. The Respondent could have any number of 

motives to conceal. They don’t have to be the most reasonable inference, they don’t have to be 

equally reasonable as the inculpatory inference.  The alternative inferences must be rational or 

reasonable, and drawn from the proven facts.111 

[113] The words of Justice Beveridge in Murphy are apposite: 

There is not a shred of direct evidence in the trial record that the respondent had 
knowledge of and control of the drugs found on September 4, 2008 in Apartment 
5. An inference of these essential elements could only be via a finding of sole 
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occupancy. It  would have taken very little additional evidence to sustain these 
verdicts, but there was none. In my respectful view, based on the totality of the 
circumstances, the jury's conclusion conflicts with the bulk of judicial experience. 
The verdicts are therefore unreasonable.112 

[114] While the facts and the evidentiary considerations differ from case to case, the underlying 

reasoning is the same as in the case at bar. There is absolutely no direct evidence. There isn’t a 

shred of forensic or physical evidence probative of causation or intent. The only evidence is the 

inferences. For the reasons argued in previous sections, the inferences required for proof of 

causation and intent are not reasonable and improper. Even if they were reasonable, the weight 

of judicial experience would dictate that they are not capable of supporting a valid finding 

beyond a reasonable doubt. The jury could not have been acting reasonably and judicially in 

reaching their verdict. They could easily have been unduly inflamed by the deplorable nature of 

the evidence of the after the fact conduct of the Respondent.    

[115] Another aspect of the case that must fly in the face of the bulk of judicial experience is the 

lack of contradiction of the Respondent’s account. The trial evidence doesn’t contain a single 

shred of direct or physical evidence to contradict the statement of the Respondent. The house 

was searched exhaustively and no evidence of cleanup or evidence of a homicide was found. 

There were no other witnesses. There were no admissions of fault for the death. There is no 

proven cause of death. There is no proof that the death occurred in another way. There was 

nothing admitted before the jury to suggest the death could not have occurred as the Respondent 

described it. In the final analysis, there is a very flimsy case against the Respondent which 

somehow got past directed verdict, and somehow garnered an unreasonable verdict, not 

supported by the proven facts.  

[116] The Respondent did not testify at his trial, though his evidence was received in the form of 

his exculpatory police interview. In said interview he detailed his after the fact actions, but 

denied the murder. This cannot save the verdict in this instance: 

The Crown points out the failure of the respondent to testify at trial is a factor that 
an appeal court can consider where an respondent complains that a verdict is 
unreasonable. In my view, an otherwise unreasonable finding of guilt cannot be 
made reasonable merely because the accused elected not to testify. The fact that 
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an accused did not testify at trial can be used by an appellate court to indicate that 
it does not have an alternative explanation for the conduct in issue, but cannot be 
used to sustain a conviction that is otherwise unreasonable or not supported by the 
evidence (see R. v. Noble, [1997] 1 S.C.R. 874 para 103; R. v. Gagnon, (2000), 
147 C.C.C. (3d) 193, 136 O.A.C. 116 para 132). 113 

These words apply equally to the Respondent, with the added fact that his statement was 

evidence and in it he did deny the offence, and no evidence of alternative explanation was given. 

There was nothing left for the Respondent to dispute through viva voce evidence.  

[117] The Respondent says that the jury verdict is unreasonable, not supported by the evidence 

and not in keeping with judicial experience. It is respectfully requested that an acquittal be 

substituted.  

PART IV – SUBMISSIONS CONCERNING COSTS  

[118] The Respondent makes no submissions on costs. 

PART V – ORDER SOUGHT  

[119] The Respondent request that the appeal be denied, and that the matter be returned to the 

trial court for a new trial on a charge of manslaughter only.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 4th day of December, 2017  

 

Peter D. Planetta 

Counsel for the Respondent 
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