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PART I -OVERVIEW AND STATEMENT OF FACTS 

 

A. Overview 

1. The appellant TELUS Communications Inc.
1
 (“TELUS”) appeals from a judgment of the 

Court of Appeal for Ontario which allowed claims of TELUS’ business customers to proceed in 

court as part of a consumer class action, despite an express arbitration clause (in their contracts 

with TELUS) that require such claims to be resolved by arbitration.  

2. The virtues of party autonomy and commercial arbitration have been recognized and 

welcomed by this Court in numerous recent decisions.
2
 It is now well established that, absent 

legislative intervention “…courts will generally give effect to the terms of a commercial contract 

freely entered into, even a contract of adhesion, including an arbitration clause.”
3
    

3. This policy animates the scheme of the Ontario Arbitration Act
4
: 

(a) section 6 limits the scope of court intervention in matters governed by the 

Act;  

(b) subsection 7(1) provides that the court shall stay the proceeding if a party 

to an arbitration agreement commences a proceeding in respect of a matter 

to be submitted to arbitration; 

                                                 
1
 The action was initially commenced against three defendants, but the appellant TELUS is the 

only remaining defendant; the other two defendants have ceased to exist, and their assets and 

liabilities have been transferred to TELUS. 
2
 Seidel v. TELUS Communications Inc., [2011] 1 S.C.R. 531, 2011 SCC 15 (“Seidel”), paras. 2 

and 23 ; Desputeaux v. Éditions Chouette (1987) inc., [2003] 1 S.C.R. 178, 2003 SCC 17, 

(“Desputeaux”), paras. 38, 41, 66-69; Bisaillon v. Concordia University, 2006 SCC 19 

(“Bisaillon”), para. 22; Dell Computer Corp. v. Union des consommateurs, [2007] 2 S.C.R 

801, 2007 SCC 34 (“Dell”), paras. 105-110 (majority), 224 (dissent); Rogers Wireless Inc. v. 

Muroff, 2007 SCC 35. 
3
 Seidel, para. 2. 

4
 Arbitration Act, 1991, S.O. 1991, c. 17 (the “Act”). 
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(c) subsection 7(2) provides a narrow discretion to refuse a stay only in 

limited circumstances not alleged to be applicable here: where a party 

entered the arbitration agreement under a legal disability; the agreement is 

invalid; the subject matter of the dispute is not capable of being the subject 

of arbitration under Ontario law; the motion was brought with undue 

delay; or the matter is a proper one for default or summary judgment. 

4. A legislative exception from this scheme exists for consumer claims.
5
 The decision below 

found that a stay could be refused where business claims, otherwise subject to arbitration, were 

joined with consumer claims in a class proceeding. The court below considered its previous 

decision in Griffin
6
 as binding and concluded that s. 7(5) of the Act conferred the discretion to 

refuse a stay. 

5. Subsection 7(5) provides: 

Agreement governing part of a dispute 

7. (5) The court may stay the proceeding with respect to the matters dealt 

with in the arbitration agreement and allow it to continue with respect to 

other matters if it finds that, 

(a) the agreement deals with only some of the matters in 

respect of which the proceeding was commenced; and 

(b) it is reasonable to separate the matters dealt with in the 

agreement from the other matters. 

6. The effect of the mandatory language in s. 7(1), is that if the proceeding includes any 

matter subject to arbitration, the proceeding is to be stayed in its entirety whether or not 

everything raised in the proceeding is subject to arbitration. Subsection 7(5) tempers this by 

providing for a discretion to order a partial stay where some of the matters raised in the 

proceeding are dealt with in the arbitration agreement but other matters are not. In both instances 

the matters subject to arbitration must be stayed. The section does not confer a discretion to 

                                                 
5
 Consumer Protection Act, 2002, S.O. 2000, c. 30, s. 7(2).  

6
 Griffin v. Dell Canada Inc., 2010 ONCA 29; application for leave to appeal to this Court 

dismissed May 20, 2010 (SCC File No. 33588) (“Griffin”). 
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refuse to stay claims subject to arbitration.  This straightforward construction of the Act is 

dispositive of this appeal. 

7. There is no dispute that the arbitration clause itself covers all the matters raised in the 

proceeding. An individual claim brought by a single business customer would be subject to a 

motion for a stay.  Indeed, the claims of a single consumer would have been stayed as well but 

for the provisions of the Consumer Protection Act. 

8. Subsection 7(2) of the Consumer Protection Act
7
 overrides the stay that would otherwise 

apply to a consumer claim by providing that “any term or acknowledgment in a consumer 

agreement or a related agreement that requires or has the effect of requiring that disputes arising 

out of the consumer agreement be submitted to arbitration is invalid insofar as it prevents a 

consumer from exercising a right to commence an action…” So, the legislation operates to 

invalidate what would otherwise be a valid consent to arbitration by the parties to a consumer 

agreement. 

9. Nothing in the Class Proceedings Act
8
 affects the rights of parties to enforce an 

arbitration agreement. The procedural mechanism allowing claims, if certified, to be grouped 

together as a class proceeding does not override or displace the rights of the parties. And so, the 

same substantive rights prevail whether the claims are advanced in a class proceeding or 

individual action: the claims of business customers are stayed, and the claims of consumers are 

not. 

10. The effect of the judgments below is to recognise a discretion under s. 7(5) to refuse a 

stay of business claims subject to arbitration because they are joined in a class proceeding with 

consumer claims that are not subject to arbitration. However, s. 7(5) does not override the right 

to arbitrate business claims. Instead of granting a partial stay and directing the business claims to 

arbitration, the section was used by the courts below to refuse arbitration altogether.   

11. The courts below failed to address the question framed by the application for a stay:  how 

is it that s. 7(5), which otherwise has no application and does not constitute an override of the 

                                                 
7
 In force July 30, 2005.  

8
 Class Proceedings Act, 1992, S.O. 1992, c. 6. 
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arbitration agreements of business customers, becomes an override when business claims are 

gathered together with consumer claims? 

12. Respectfully, the courts below approached the application for a stay in a manner flatly 

inconsistent with the modern approach to arbitration recently endorsed by this Court in Seidel 

and based on a plain misreading of s. 7(5). 

13. As observed by other courts and commentators, s. 7(5) simply does not authorize a court 

to refuse to stay arbitral claims. It does not provide a legislative override of an otherwise 

enforceable arbitration agreement. Subsection 7(5) does not permit the court to allow “matters 

dealt with in the arbitration agreement” to continue in court; those matters are to be stayed and 

referred to arbitration. Properly construed, s. 7(5) allows the court to permit “other matters”, i.e., 

matters not dealt with in the arbitration agreement, to continue in court. The Ontario courts’ 

interpretation of s. 7(5) is a manifest misreading of the “partial stay” provision.  

14. In this case, the “arbitration agreement” covers all disputes between TELUS and its 

business customers. The circumstances in para. 7(a) that “the agreement deals with only some of 

the matters” does not arise. There are no other “matters” between TELUS and its business 

customers which are not subject to the arbitration clause.  

15. Equally, and because the arbitration agreement deals with all matters, and includes all 

parties involved in the matter (TELUS and each of its business customers in relation to their 

respective claims), s. 7(5)(b) does not apply because it is not necessary to separate “matters dealt 

with in the agreement from other matters.” In this case, unlike others where plaintiffs had 

alternative claims against one or more other defendants who were not party to the arbitration 

agreement, all TELUS business customers agreed to arbitration of all the matters raised in the 

proceeding.  

16. The Court of Appeal’s erroneous interpretation of the “partial stay” power had been 

developed in its own earlier judgment in Griffin. In that decision, the court gave effect to its 

preference for class proceedings over arbitrations in the circumstances of that case. It doubted 

that arbitration processes would be as effective as court proceedings in determining the rights of 

the parties. All of this however was premised on the existence of a discretion to refuse a stay that 

does not exist in respect of enforceable arbitration agreements, where the parties agreed to 
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arbitrate. It further fails to recognise the very real differences between the abilities of business 

customers to safeguard their interests and seek remedies from TELUS. There is a real basis for 

concluding that business customers have no need for the court’s intervention.   

17. The Court of Appeal declined to revisit Griffin, a decision of a five-member panel, even 

though it is inconsistent with this Court’s subsequent judgment in Seidel. Seidel confirms that the 

device of a class proceeding does not alter the parties' substantive rights and does not give the 

court jurisdiction over claims required to be submitted to arbitration. The Court of Appeal’s 

interpretation of s. 7(5) of the Act cannot stand in the face of this Court’s pronouncement that 

claims subject to arbitration must be stayed in the absence of a clear legislative override. 

Subsection 7(5) of the Act does not constitute a clear legislative override of the arbitration clause 

that governs the claims of TELUS business customers.  

18. Notably, Blair J.A., in separate concurring reasons, expressed doubt about the correctness 

of Griffin. While declining to identify all the reasons why Griffin may be incorrectly decided, he 

identified two related questions both of which ask, in different ways, whether the procedural 

mechanism of combining otherwise separate claims under the umbrella of a class proceeding 

overrides otherwise enforceable, substantive rights to arbitration. The correct answer, which 

TELUS respectfully submits be endorsed by this Court, is “no”.   

B. Nature of the claim 

19. The respondent (plaintiff) Avraham Wellman applied for certification of a class 

proceeding brought on behalf of customers who had contracts with TELUS for mobile talk 

services. The plaintiff asserts that it was a term of the contracts that TELUS would charge 

customers on the basis of a per-second method of billing and that TELUS breached those 

contracts, or otherwise engaged in deceptive acts or practices, by “rounding up” calls to the next 

minute.
9
   

20. Mobile services were introduced in Canada in 1985. Until the mid-90s, the major 

telecommunications companies, including TELUS, billed for voice services on a per minute 

                                                 
9
 Wellman v. TELUS Communications Company et al., 2014 ONSC 3318 (“ONSC judgment”), 

paras. 1-2, 15-17. 
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basis. From the mid-90s until 2002, TELUS offered per second billing.  In the summer of 2002, 

TELUS returned to per minute billing for all new plans. This method of billing involves 

"rounding up" to the next minute. The plaintiff's evidence was that during the class period, the 

written documents made no reference to the rounding up practice. TELUS's evidence was that 

the shift back to per minute billing was widely publicized.
10

  

21. In July 2010, TELUS amended its terms and conditions to state that "[t]he airtime for 

each voice call is rounded up to the nearest minute, unless your rate plan or feature states 

otherwise.”  The class period ends on the date of that notice.
11

     

C. The Arbitration Agreement 

22. At the material times, TELUS’s contracts all contained standard terms and conditions 

including a mandatory arbitration clause which required that any claim, dispute or controversy 

(whether in contract or tort, pursuant to statute or regulation, or otherwise) be referred to 

mediation and, if the parties failed to reach agreement at mediation, to binding arbitration.
12

   

23. Beginning in 2001, the TELUS Service Terms included the following arbitration clause 

(the “Arbitration Agreement”):
13

 

ARBITRATION: Any claim, dispute or controversy (whether in contract 

or tort, pursuant to statute or regulation, or otherwise and whether pre-

existing, present or future - except for the collection from you of any 

amount by TELUS) arising out of or relating to: (a) this agreement; (b) a 

phone or the service; (c) oral or written statements, or advertisements or 

promotions relating to this agreement or to a product or service; or (d) the 

relationships which result from this agreement (including relationships 

with third parties who are not parties to this agreement), (each, a "Claim") 

will be referred to and determined by private and confidential mediation 

before a single mediator chosen by the parties and at their joint cost. 

Should the parties after mediation in good faith fail to reach a settlement, 

the issue between them shall then be determined by private, confidential 

and binding arbitration by the same person originally chosen as mediator. 

Either party may commence court proceedings to enforce the arbitration 

result when an arbitration decision shall have been rendered and thirty 

                                                 
10

 ONSC judgment, paras. 5-12. 
11

 ONSC judgment, para. 13. 
12

 ONCA judgment, paras. 3, 14. 
13

 Affidavit of Dan Quick sworn January 13, 2014, para. 8, Appellant’s Record p. 94. 



7 

254733.00232/92275450.10 

(30) days have passed from the date of such decision. By so agreeing, you 

waive any right you may have to commence or participate in any class 

action against TELUS related to any Claim and, where applicable, you 

hereby agree to opt out of any class proceeding against TELUS otherwise 

commenced. If you have a Claim you should give notice to mediate and 

arbitrate to TELUS, 200 Consilium Place, Suite 1600, Scarborough, 

Ontario, M1H 3J3, Attention: Vice President and General Counsel. If we 

have a Claim we will give you notice to mediate/arbitrate at your last 

known address of record. Mediation and arbitration of Claims will be 

conducted in such forum and pursuant to such rules as you and we agree 

upon, and failing agreement will be conducted by one mediator-arbitrator 

pursuant to the laws and rules relating to commercial arbitration in the 

province in which you reside that are in effect on the date of the notice to 

mediate and arbitrate. 

24. This Arbitration Agreement has been included in every standard contract document used 

by TELUS since September 2001 and was modified by notice to clients only twice between that 

time and the end of the class period.
14

 

25. In December 2006, the following two sentences were added to the end of the Arbitration 

Agreement in the standard TELUS Service Terms:
15

 

Some jurisdictions may not allow the use of compulsory mediation or 

arbitration or the waiver of rights to participate in a class action. If 

applicable law renders clauses requiring mandatory mediation or 

arbitration or the exclusion of the right to participate in a class action void, 

the provisions of this section shall be subject to severance in accordance 

with Section 16 of this agreement. These terms and conditions shall be 

governed by and construed in accordance with the laws of the province in 

which you reside. 

26. In June 2010, the following words were added at the beginning of the Arbitration 

Agreement:
16

 

If you are a business client in Ontario or Québec, or reside anywhere else 

in Canada, …. 

27. TELUS provides wireless services to individuals and families as well as to businesses 

and other organizations. Of the prospective class, approximately 70% are consumers and 30% 

                                                 
14

 Affidavit of Dan Quick, para. 9, Appellant’s Record p. 95. 
15

 Affidavit of Dan Quick, para. 10, Appellant’s Record p. 95. 
16

 Affidavit of Dan Quick, para. 11, Appellant’s Record p. 95. 
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are business customers. TELUS did not seek to stay the claims of “consumers” as defined in the 

Consumer Protection Act, 2002.
17

 TELUS maintains, however, that the Arbitration Agreement is 

valid and binding for business customers. The claims of business customers should be stayed and 

excluded from the certified class.  

D. Judgment of the motions judge (2014 ONSC 3318, Conway J.) 

28. The plaintiff applied for certification of the action as a class proceeding. In response, on 

the basis of the Arbitration Agreement and this Court’s judgment in Seidel, TELUS brought a 

motion to stay proceedings with respect to the claims of business customers. 

29. The motions judge certified the action as a class proceeding. The motions judge rejected 

TELUS’s position that claims brought by business customers had to be stayed.   

30. The motions judge concluded that Seidel did not overrule the Ontario Court of Appeal’s 

earlier decision in Griffin. In Griffin, the Court of Appeal had concluded that s. 7(5) of the 

Ontario Act “confers a discretion to grant a partial stay where an action involves some claims 

that are subject to an arbitration and some claims that are not.”
18

   

31. To repeat, s. 7(5) provides: 

Agreement covering part of dispute 

(5) The court may stay the proceeding with respect to the matters dealt 

with in the arbitration agreement and allow it to continue with respect to 

other matters if it finds that, 

(a) the agreement deals with only some of the matters in 

respect of which the proceeding was commenced; and 

(b) it is reasonable to separate the matters dealt with in the 

agreement from the other matters. 

                                                 
17

 Consumer Protection Act, 2002, S.O. 2002, c. 30.  
18

 Griffin,  para. 45. 
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32. On the basis of this provision, the Court of Appeal had concluded in Griffin that it was 

appropriate to “refuse a partial stay” of claims brought by business users and to allow all 

consumer and business claims to proceed “under the umbrella of the class proceeding.”
19

  

33. The motions judge concluded that “[p]ursuant to Griffin, this discretion [under s. 7(5)] 

may be exercised to allow non-consumer claims (that are otherwise subject to an arbitration 

clause) to participate in a class action, where it is reasonable to do so.” The motions judge 

decided that it would be unreasonable to separate the consumer and business claims in this case 

and declined to stay the claims brought by business customers.
20

  

E. Judgment of Court of Appeal for Ontario (2017 ONCA 433; Weiler, van Rensburg 

and Blair JJ.A.) 

34. TELUS appealed to the Ontario Court of Appeal from the order of Conway J. refusing to 

stay the claims of business customers. By agreement, the appeal was held in abeyance pending 

disposition of a motion to the Divisional Court for leave to appeal the certification order. That 

motion for leave to appeal was dismissed on December 17, 2015.
21

 

35. Prior to the appeal, TELUS sought leave to have the appeal heard by a five-judge panel to 

reconsider the decision in Griffin (which was, itself, a decision of five judges). That application 

was denied.
22

  

36. The Ontario Court of Appeal followed Griffin and dismissed the appeal. 

(a) Majority reasons (Weiler and van Rensburg, JJ.A.) 

37. The majority stated that “the sole issue in this appeal is whether the Griffin analysis and 

framework for determining whether a partial stay of proceedings should be granted has been 

overtaken by a new and different analysis in Seidel.”
23

 

                                                 
19

 Griffin, para. 46. 
20

 ONSC judgment, paras. 82-91. 
21

 Sub nom. Corless v. Bell Mobility Inc., 2015 ONSC 7682. 
22

 ONCA judgment, para. 19. 
23

 ONCA judgment, paras. 20, 55, 97. 
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38. The majority decided that Seidel did not supersede Griffin. The majority reasoned that 

Seidel was decided under the laws of British Columbia, which the court viewed as materially 

different from the laws of Ontario. According to the majority, Griffin remains good law in 

respect of proceedings commenced in Ontario and has not been overtaken by Seidel.
24

 The Court 

of Appeal concluded that the motions judge was entitled to refuse a stay of claims brought by 

business customers.  

39. The majority also concluded that “there is nothing in Ontario’s Arbitration Act to 

…suggest that an arbitration clause removes or ousts the court’s jurisdiction over a dispute.”
25

 

The majority rejected “the argument that the substantive right to arbitrate must be given primacy 

over the procedural vehicle of a class proceeding.”
26

 In the view of the majority, the “distinction 

between substantive and procedural rights did not arise in, and was irrelevant to, the analysis of 

the majority of the court in Seidel” as the question of certification had been remitted to the 

British Columbia Supreme Court.
27

 

(b) Concurring reasons (Blair J.A.) 

40. Blair J.A., concurring in the result, agreed that Griffin had not been overtaken, or 

effectively overruled, by Seidel because Seidel “did not determine the same issues as those 

raised in Griffin.”
28

 Although he considered Griffin to be binding and dispositive, Blair J.A. had 

“reservations about the correctness of the decision in Griffin as it relates to a partial stay of the 

non-consumer claims.”
29

 

41. Blair J.A. flagged two issues which were not addressed in Griffin in order “to explain in a 

general way why I have reservations about the correctness of this Court’s decision in Griffin:”
30

 

[104] First, as a matter of statutory interpretation, may the words “other 

matters” in s. 7(5) of the Arbitration Act 1991 – when considered in the 

                                                 
24

 ONCA judgment, paras. 8, 56-76. 
25

 ONCA judgment, para. 85. 
26

 ONCA judgment, para. 90. 
27

 ONCA judgment, paras. 87-90. 
28

 ONCA judgment, para. 102.  
29

 ONCA judgment, para. 101. 
30

 ONCA judgment, paras. 103-106. 
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context of s. 7 as a whole and the purposes of that Act – be read in a way 

that cross-pollinates the partial-refusal-to-stay power from a single 

arbitration agreement context to other arbitration agreements involving 

different parties and containing arbitration clauses that are otherwise valid 

and enforceable?  Or do “other matters” refer to other matters arising 

between the same contracting parties but that are not covered by the 

arbitration agreement between them? One of the purposes of the 

Arbitration Act 1991 is to encourage parties to resolve their disputes 

through private arbitration proceedings and to support their agreements to 

do so.  Section 7 accomplishes the latter by providing for a mandatory stay 

of court proceedings unless one of the enumerated exceptions applies 

(which is not the case here) and, having regard to its overall wording, 

appears to address circumstances relating to a single arbitration agreement, 

and not the interconnection between a number of such agreements 

involving different parties.  This would work against the approach taken in 

Griffin, but was not considered in that case. 

[105] Secondly, and more generally, ought litigants be entitled to 

sidestep what would otherwise be substantive and statutory impediments 

to proceeding in court with an arbitral claim by the simple expedient of 

adding consumer claims (which cannot be stayed, by virtue of the 

Consumer Protection Act…) to non-consumer claims (which generally are 

subject to a mandatory stay) and wrapping all claims in the cloak of a class 

proceeding?  Put another way, may the Class Proceedings Act… (a 

procedural rights statute) be used to override the provisions of the 

Arbitration Act 1991 affording contractual parties the right to agree to 

binding arbitration (a substantive right)?... 

42. Blair J.A. concluded that “[w]hatever the answers to [these questions] may be, they were 

not addressed by the Griffin court, which appears to have approached the problem more from the 

perspective of whether the class action was a preferable approach in order to avoid a multiplicity 

of proceedings or, in some cases, to avoid the impracticality of no proceedings at all.” He stated 

that these questions “may warrant further consideration at another time.”
31

   

  

                                                 
31

 ONCA judgment, paras. 103, 106.  
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PART II -QUESTIONS IN ISSUE 

43. Did the Court of Appeal err in holding that s. 7(5) of the Act permits a court to refuse to 

stay the claims of business customers that are subject to an enforceable arbitration agreement?  
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PART III -STATEMENT OF ARGUMENT 

A. The Ontario Court of Appeal erred in law in its interpretation of s. 7(5) of the Act  

44. As this Court has said on many occasions, the “modern approach” to statutory 

interpretation requires that "the words of a statute must be read in their entire context and in their 

grammatical and ordinary sense harmoniously with the scheme of the statute, its object, and the 

intention of the Legislature."
32

  

45. The Ontario Court of Appeal’s interpretation of s. 7(5) does not give effect to the 

“grammatical and ordinary sense” of the words used in s. 7(5), is inconsistent with the context of 

the entire section, and fails to respect the objects of the Act. 

(a) Text of the words used in subsection 7(5) 

46. For convenience, s. 7(5) is reproduced again below: 

Agreement covering part of dispute 

(5) The court may stay the proceeding with respect to the matters dealt 

with in the arbitration agreement and allow it to continue with respect to 

other matters if it finds that, 

(a) the agreement deals with only some of the matters in 

respect of which the proceeding was commenced; and 

(b) it is reasonable to separate the matters dealt with in the 

agreement from the other matters.  

47. The plain meaning of the words used in s. 7(5) is that the court may allow a proceeding to 

continue in court if it deals with “other matters” that are not dealt with in an arbitration 

agreement. The references to “the agreement” in paras. (a) and (b) are clearly to the “arbitration 

agreement” in the opening words. And so, the “matters” covered by the arbitration agreement are 

to be stayed. Put another way, the discretion granted to the court in s. 7(5) is a choice between 

staying some matters or staying all matters, even those not covered by an arbitration clause. 

Subsection 7(5) does not offer a discretion to choose between staying some matters or staying 

none at all. 

                                                 
32

 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, para. 21. 
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48. The preconditions in paras. (a) and (b) of s. 7(5) lead to the same conclusion.  Subsection 

7(5) may not be invoked unless: (a) the court finds that the arbitration agreement deals with only 

some of the matters in respect of which the court proceeding was commenced; and (b) it is 

reasonable to separate matters dealt with in the agreement from the other matters. Neither of 

these preconditions is met if the arbitration agreement in question deals with all of the matters in 

respect of which the court proceeding was commenced, as in this case.     

49. Here, the courts below denied a stay of the claims advanced by TELUS business 

customers simply because they were combined with consumer (non-arbitrable) claims. 

Respectfully, s. 7(5) does not empower the court to stay the claims of business customers 

because neither subsections (a) nor (b) of the section are satisfied. The claims of all business 

customers are subject to arbitration and such claims do not involve other plaintiffs or defendants 

who are not party to the arbitration agreement.  

50. On a plain reading of s. 7(5), the court may grant a partial stay of a court proceeding with 

respect to matters dealt with in the arbitration agreement. Court proceedings may be permitted to 

continue with respect to other matters not dealt with in the arbitration agreement. Subsection 7(5) 

does not confer on the court (expressly or otherwise) any discretion to refuse to stay matters that 

are covered by an arbitration clause. 

(b) Context of s. 7(5) and scheme of the Act 

51. Subsection 7(5) must be read in the context of s. 7 and in the context of the Act as a 

whole. That context confirms that court intervention is restricted and that court proceedings must 

be stayed in favour of arbitration, except in specific, and narrowly circumscribed, instances.   

52. Section 6 of the Act underlines the limited role of the courts: 

Court intervention limited 

6. No court shall intervene in matters governed by this Act, except for 

the following purposes, in accordance with this Act: 

1.  To assist the conducting of arbitrations. 

2.  To ensure that arbitrations are conducted in accordance 

with arbitration agreements. 
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3.  To prevent unequal or unfair treatment of parties to 

arbitration agreements. 

4.  To enforce awards.   

53. Other provisions of the Act reflect respect for the arbitral process and limit the scope for 

court intervention. For example, s. 17 provides that the arbitral tribunal may rule on its own 

jurisdiction. Sections 45 and 46 set out limited rights of appeal and grounds for setting aside an 

award.   

54. Most significantly, s. 7 of the Act deals with stays of proceedings brought in court. The 

first part of s. 7 articulates the proposition that court proceedings shall be stayed where an 

arbitration agreement applies: 

Stay 

7. (1) If a party to an arbitration agreement commences a proceeding in 

respect of a matter to be submitted to arbitration under the agreement, the 

court in which the proceeding is commenced shall, on the motion of 

another party to the arbitration agreement, stay the proceeding.  

Exceptions 

(2) However, the court may refuse to stay the proceeding in any of the 

following cases: 

1.  A party entered into the arbitration agreement while under a legal 

incapacity. 

2.  The arbitration agreement is invalid. 

3.  The subject-matter of the dispute is not capable of being the 

subject of arbitration under Ontario law. 

4.  The motion was brought with undue delay. 

5.  The matter is a proper one for default or summary judgment.  

. . . 

55. Subsection 7(1) of the Act establishes an overriding or foundational deference to 

arbitration. Subsection 7(1) provides that the court shall, on application, stay court proceedings 

in respect of a matter agreed to be submitted to arbitration. Therefore, the default rule that 



16 

254733.00232/92275450.10 

informs the interpretation of the balance of s. 7 is the provision that court proceedings will be 

stayed where the parties have agreed to resolve their disputes through an arbitral process. 

56. Although straight-forward, four points should be emphasized. First, the language in s. 

7(1) is mandatory, not discretionary. Second, s. 7(1) is not qualified by, nor subject to, s. 7(5). 

Only s. 7(2) enumerates exceptions, none of which apply in this case. Third, and by corollary, s. 

7(5) is not stated to operate despite the mandatory stay in s. 7(1). Fourth, all of the foregoing 

must be viewed in the context of the legislation which strongly favours giving effect to 

arbitration agreements.
33

    

57. Subsection 7(5) is the only provision in the Act that addresses the situation where an 

arbitration agreement covers only part of the dispute. In those limited circumstances, and those 

alone, s. 7(5) permits a court proceeding to continue only in respect of matters that are not dealt 

with in the arbitration agreement rather than staying the entire proceeding. Subsection 7(5) 

should not be interpreted in a manner that departs from the general rule that matters subject to an 

arbitration agreement should be stayed.  

(c) Object of the Arbitration Act and intention of the Legislature 

58. The object of the Act and the intention of the Legislature, expressed in the language of 

the statute and in the legislative history, do not support the Ontario courts’ conclusion that they 

have a discretion to permit arbitrable claims to continue in court.  

59. Nothing in the legislative history of the Act suggests that the Legislature intended to 

confer, in s. 7(5), the power to assume jurisdiction over claims that are subject to arbitration. To 

the contrary, the Legislative Debates confirm that the object of the Act is to support the arbitral 

process. For example, the Honourable Howard Hampton, Attorney General of Ontario in 1991, 

said the following in the Legislature: 

Hon. Mr. Hampton: …The guiding principles of the new Arbitration Act 

are that the parties to a valid arbitration agreement should abide by their 

agreements, that they should be free to design the process for their own 

arbitration as they see fit within the limits of overall fairness, that 

opportunities for delay should be minimized, and finally that awards made 

                                                 
33

 Haas v. Gunasekaram, 2016 ONCA 744, paras. 9-13. 
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in arbitrations should be readily enforceable and should be reviewable by 

the courts only for specific defects.
34

 

. . . 

Hon. Mr. Hampton: … The purpose of the Arbitration Act, 1991, is to 

provide a framework for the private settlement of disputes that will be as 

clear as possible for those who use it, while preserving the fairness of the 

process.  The ability of an unwilling party to delay or derail an arbitration 

has been reduced to a minimum.  The parties are generally free to set their 

own rules for arbitrations—that is, to override the act—so that they have a 

great deal of flexibility.  However, the law and the courts will ensure that 

the parties stick to their agreement to arbitrate, do not proceed unfairly, 

and abide by the result when it is given.
35

  

. . . 

Hon. Mr. Hampton: … The new act will benefit parties to disputes who 

are seeking alternative means of resolving them…
36

 

(d) Uniform Arbitration Act 

60. The Attorney General of Ontario confirmed in his statements to the Legislature in 1991 

that the Arbitration Act was based on the Uniform Arbitration Act adopted by the Uniform Law 

Conference of Canada in 1990.
37

 Subsection 7(5) of the Ontario Arbitration Act is identical to s. 

7(5) of the Uniform Arbitration Act (1990).
38

   

                                                 
34

 Ontario Legislative Assembly, Official Report of Debates (Hansard), March 27, 1991, p. 

1510; see generally pp. 1340-1350, 1500-1510 (First Reading of Bill 42, An Act to Revise the 

Arbitrations Act). 
35

 Ontario Legislative Assembly, Official Report of Debates (Hansard), November 5, 1991, p. 

1599; see generally pp. 1590-1630 (Second Reading of Bill 42). 
36

 Ontario Legislative Assembly, Official Report of Debates (Hansard), November 20, 1991 

(Third Reading of Bill 42), p. 1620; see also Ontario Legislative Assembly, Official Report 

of Debates (Hansard), November 18, 1991 (House in Committee on Bill 42), pp. 1600-1610 

(no discussion of section 7). 
37

 Ontario Legislative Assembly, Official Report of Debates (Hansard), November 5, 1991, pp. 

1550, 1630 (Second Reading of Bill 42). 
38

 Uniform Law Conference of Canada, Uniform Arbitration Act (1990), p. 2-7. 
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61. The General Commentaries to the Uniform Arbitration Act (1990) explain that the 

principles of the Uniform Arbitration Act are those of the UNCITRAL Model Law on 

International Commercial Arbitration.
39

  

62. The General Commentaries confirm guiding principles including that "people who enter 

into valid arbitration agreements should be held to those agreements.”
40

  

63. The Commentary to s. 7 of the Uniform Arbitration Act (1990), which governs stays, says 

nothing about the interpretation or application of s. 7(5). The Commentary does not mention 

class proceedings.
41

   

64. The Uniform Law Conference repealed s. 7 of the Uniform Arbitration Act (1990) in 

2002, with the following replacing what had been s. 7(5):
42

   

7. (3) Despite subsection (1), where an arbitration agreement deals with 

one or more but not all of the matters in dispute in respect of which the 

proceeding was commenced, the court may 

(a)  refuse to stay the proceeding, or 

(b)  stay the proceeding with respect to the matters in dispute 

dealt with in the arbitration agreement and allow the proceeding to 

continue with respect to the other matters in dispute. 

(4) In making a decision under subsection (3), the court shall have 

regard to 

(a) the importance of enforcing arbitration agreements, and 

(b) whether it is reasonable to separate the matters in dispute 

dealt with in the arbitration agreement from the other matters in 

dispute. 

[Underlining added] 

                                                 
39

 Uniform Arbitration Act (1990), pp. 2-3. 
40

 Uniform Arbitration Act (1990), pp. 2-3. 
41

 Uniform Arbitration Act (1990), pp. 2-3 and 2-7. 
42

 Uniform Law Conference of Canada, Arbitration Amendment Act (2002).   
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65. This amendment specifically contemplated that the court might refuse to stay court 

proceedings even where some matters in dispute were dealt with in an arbitration agreement. The 

Ontario courts have interpreted s. 7(5) of the Arbitration Act to permit the court to refuse a stay 

even though the Ontario statute does not contain the authorizing language that appeared in the 

2002 amendment to the Uniform Arbitration Act (1990). 

(e) Conclusion: proper application of principles of statutory interpretation does not 

support the decisions of the Ontario courts 

66. In summary, a proper application of the principles of statutory interpretation leads to the 

conclusion that s. 7(5) does not permit a court to assume jurisdiction over matters that are 

required to be submitted to arbitration by a valid agreement.   

67. In the result, the courts below erred in declining to stay claims brought on behalf of 

business customers, whose claims are all subject to the Arbitration Agreement.     

B. The decision below is inconsistent with the modern approach to arbitration and the 

policy underlying respect for arbitration 

68. The judgments below are also inconsistent with the uniform endorsement of arbitration in 

legislation across the country and in the judgments of this Court.   

69. Canadian law favours giving effect to arbitration agreements.  For decades this Court has 

acknowledged that arbitration is a legitimate and just means to resolve disputes. Historical 

suspicion about the process has been discarded.
43

 “The virtues of commercial arbitration have 

been recognized and indeed welcomed by” this Court.
44

 Arbitration is accepted as an appropriate 

                                                 
43

 Desputeaux, para. 38: “the trend in the case law and legislation … has been, for several 

decades, to accept and even encourage the use of civil and commercial arbitration, 

particularly in modern western legal systems, both common law and civil law.” See also 

paras. 41, 66-69; Seidel, paras. 2, 23, 50 (majority) and 89, 96-119, 135-138 (dissent); 

Bisaillon, para. 22; Dell paras. 105-110 (majority), 224 (dissent); Rogers Wireless Inc. v. 

Muroff, 2007 SCC 35. 

44
 Seidel, para. 23.  
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process to resolve all types of disputes and is available except where the legislature has expressly 

removed the subject matter of the dispute from the reach of arbitration.
45

  

70. A class action, on the other hand, is a mechanism to group together a number of claims 

and confers only procedural rights. The certification of a class action does not change either the 

substantive law or the substantive rights of the parties. This Court has explained that the class 

action procedure does not alter or expand the jurisdiction of a court:
46

 

In short, the class action procedure cannot have the effect of conferring 

jurisdiction on the Superior Court over a group of cases that would 

otherwise fall within the subject-matter jurisdiction of another court or 

tribunal. Except as provided for by law, this procedure does not alter the 

jurisdiction of courts and tribunals. Nor does it create new substantive 

rights…. 

71. This Court has emphasized that “[t]he class action is a procedure, and its purpose is not to 

create a new right.”
47

 For this reason, a class action “cannot serve as a basis for legal proceedings 

if the various claims it covers, taken individually, would not do so.”
48

   

72. This Court therefore held (in cases decided before Québec legislation rendered arbitration 

agreements in consumer contracts unenforceable) that consumers could not pursue class actions 

in Québec in the face of arbitration clauses.  

73. The decision under appeal violates the basic principle that a class action does not create 

or alter substantive rights. In his separate concurring reasons, Blair J.A., recognized this principle 

when he asked whether litigants should “be entitled to sidestep what would otherwise be 

substantive and statutory impediments to proceeding in court with an arbitral claim by the simple 

expedient of adding consumer claims … to non-consumer claims (which generally are subject to 

a mandatory stay) and wrapping all claims in the cloak of a class proceeding?”
49

  

                                                 
45

 Seidel, para. 40. 
46

 Bisaillon, para. 22. 
47

 Bisaillon, para. 17; Dell, paras. 105-108. 
48

 Bisaillon, para. 17; see also paras. 45, 64. 
49

 ONCA judgment, para. 105.  
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74. This Court’s judgment in Seidel, in particular, emphasizes deference to contracting 

parties’ decision to arbitrate unless this choice is clearly ousted by legislation.
50

 This Court was 

unanimous in agreeing that arbitration clauses are to be respected absent a legislative override. 

This is so even if the arbitration clause is contained in a consumer contract or a contract of 

adhesion:
51

 

The choice to restrict or not to restrict arbitration clauses in consumer 

contracts is a matter for the legislature.  Absent legislative intervention, 

the courts will generally give effect to the terms of a commercial contract 

freely entered into, even a contract of adhesion, including an arbitration 

clause… 

75. Seidel involved a consumer’s action against TELUS pursuant to British Columbia’s 

consumer protection legislation, the Business Practices and Consumer Protection Act.
52

 Where 

this Court diverged (in a 5-4 split) was in deciding whether s. 172 of the BPCPA, which permits 

certain claims to be brought in court, constitutes a legislative override of the parties’ freedom to 

choose arbitration. Section 172 read in relevant part as follows:
53

 

Court actions respecting consumer transactions 

172. (1) The director or a person other than a supplier, whether or 

not the person bringing the action has a special interest or any interest 

under this Act or is affected by a consumer transaction that gives rise to 

the action, may bring an action in Supreme Court for one or both of the 

following: 

(a) a declaration that an act or practice engaged in or about to 

be engaged in by a supplier in respect of a consumer transaction 

contravenes this Act or the regulations; 

(b) an interim or permanent injunction restraining a supplier 

from contravening this Act or the regulations.  

. . . 

                                                 
50

 Seidel, paras. 2, 23-26, 42 (majority per Binnie J., McLachlin C.J. and Fish, Rothstein and 

Cromwell JJJ. concurring) and 54-56, 89, 99-120, 137, 140, 160, 170 (dissent per LeBel and 

Deschamps, JJ., Abella and Charron JJ. concurring). 
51

 Seidel, para. 2. 
52

 Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2 (“BPCPA”). 
53

 Reproduced at para. 32 of Seidel; underlining added by Binnie J.  
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(3) If the court grants relief under subsection (1), the court may order 

one or more of the following: 

(a) that the supplier restore to any person any money or other 

property or thing, in which the person has an interest, that may have been 

acquired because of a contravention of this Act or the regulations; 

(b) if the action is brought by the director, that the supplier pay to the 

director the actual costs, or a reasonable proportion of the costs, of the 

inspection of the supplier conducted under this Act; 

(c) that the supplier advertise to the public in a manner that will assure 

prompt and reasonable communication to consumers, and on terms or 

conditions that the court considers reasonable, particulars of any 

judgment, declaration, order or injunction granted against the supplier 

under this section. 

76. Binnie J., for the majority in Seidel, emphasized the “public interest nature of the s. 172 

remedy” and that “s. 172 stands out as a public interest remedy.”
54

  The majority concluded that 

s. 172 of the BPCPA did constitute a legislative override of the arbitration agreement in question, 

but only in respect of claims that fell within s. 172: “It is only to the extent that [Ms. Seidel] can 

bring her case within s. 172 of the BPCPA that the legislative override in s. 3 will extricate her 

from the arbitration clause to which she agreed in the TELUS contract.” All other claims were 

stayed in favour of arbitration. The prospect of “bifurcated proceedings” did not prevent this 

result.
55

 Accordingly, any claims in tort and contract were required to be arbitrated.   

77. The dissenting minority reasons in Seidel would have concluded that the BPCPA does not 

manifest an explicit legislative intent to foreclose the use of arbitration in consumer claims and 

would have upheld “the stay of court proceedings to allow the arbitration process contractually 

agreed to by the parties to run its course.”
56

 

78. In summary, this Court has accepted that arbitration agreements are enforceable except in 

those instances where the legislature has explicitly foreclosed arbitration. This is so even if a 

class action is contemplated and even if it may lead to “bifurcated” proceedings where some 

consumer claims proceed in court and other claims proceed to arbitration.  

                                                 
54

 Seidel, paras. 32, 36; italics in original.  
55

 Seidel, paras. 31-32, 50, per Binnie J. 
56

 Seidel, para. 56, per LeBel and Deschamps, JJ. 
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79. Subsection 7(5) is not a legislative override of an otherwise enforceable arbitration 

agreement. To the contrary, subsection 7(5) respects the enforceability of arbitration agreements 

by requiring a stay of those matters that are subject to the arbitration agreement, and only 

granting a discretion to permit the other matters raised in a proceeding that are not subject to the 

arbitration clause to continue in court. 

80. As a matter of policy, an interpretation that permits a court to assume jurisdiction over 

both arbitrable and non-arbitrable claims is contrary to the fundamental respect for arbitration 

that is the foundation of the Act and of this Court’s decisions.  A litigant should not be permitted 

to escape the application of an enforceable arbitration clause and thwart the intention of the 

legislature by commencing an action that includes claims or parties that are not subject to an 

arbitration agreement.   

C. The Ontario courts erred in distinguishing Seidel 

81. As noted by Blair, J.A. in the Ontario Court of Appeal, the judgments below permit an 

end run around an otherwise enforceable arbitration agreement against certain parties, by the 

device of including those claims in a class proceeding with claims by other parties that are not 

subject to an arbitration agreement. Such a result permits the procedural device of a class 

proceeding to displace otherwise substantive rights to mandatory arbitration, contrary to the 

principles adopted by this Court in Seidel.  

82. The Ontario Court of Appeal distinguished Seidel on the ground that the Ontario 

legislation is different from the legislation in issue in Seidel.
57

  While the legislation may be 

different in the sense that the BC Act did not include a provision like s. 7(5) of the Act, the 

question in both cases is the same: does s. 7(5) of the Act in this case or s. 172 of the BPCPA in 

Seidel, constitute a legislative override of an otherwise enforceable arbitration agreement?  

83. As explained earlier, s. 7(5) does not authorize a court to refuse a stay in respect of 

matters which are required to be arbitrated, as with the claims of business customers in the case. 

Subsection 7(5) does not constitute an explicit legislative override of arbitration.  

                                                 
57

 ONCA judgment, para. 8. 
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84. Respectfully, the premise on which the Court of Appeal rejected this Court’s decision in 

Seidel is flawed.  This Court in Seidel found an explicit legislative override in British Columbia 

consumer protection legislation, expressed in s. 172 of the BPCPA.  No such override operates in 

the case at bar. Nothing in the Act authorizes a court to ignore an arbitration agreement that 

requires all matters in issue between business customers and TELUS to be submitted to 

arbitration.   

D. Other appellate decisions do not support the Ontario interpretation 

85. The Saskatchewan Court of Appeal has rejected the interpretation of the partial stay 

power adopted in Ontario. A provision identical in all material respects to s. 7(5) of the Act 

appears as s. 8(5) of the Saskatchewan Arbitration Act.
58

 In Saskatchewan Power Corporation v. 

Alberici Western Constructors, Ltd.,
59

 the Saskatchewan Court of Appeal said this about the 

partial stay power: 

[50] Section 8(5) is also worth emphasizing in this regard. It 

specifically contemplates that a court can stay those aspects of a 

litigation proceeding dealing with matters subject to arbitration and 

allow the litigation to continue with respect to the rest of a claim. The 

only restriction on this authority is that, as per s. 8(5)(b), it is reasonable to 

separate the matters subject to arbitration from the other matters. In the 

present context, this is significant because it shows the Legislature was 

alert to the possible difficulties posed by a multiplicity of proceedings but 

chose not to address them by way of giving the courts a residual 

discretion to prefer the litigation process over arbitration…. 

[54] At the end of the day, the Arbitration Act is clear. When a claim 

comes within the terms of an arbitration agreement, a court “shall” stay 

the action with respect to that claim. The only exceptions are the limited 

ones enumerated in s. 8(2). This will doubtless sometimes create 

inefficiencies in resolving disputes where a contract does not include an 

appropriate multi-party arbitration clause. Costs might be duplicated. 

There could be a risk of inconsistent findings of fact or law. However, this 

is the inevitable and foreseeable consequence of the way the Act is 

worded. 

[Emphasis added] 

                                                 
58

 Arbitration Act, 1992, S.S. 1992, c. A-24.1, s. 8(5).    
59

 Saskatchewan Power Corporation v. Alberici Western Constructors, Ltd., 2016 SKCA 46, 

paras. 50-54.   
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86. The Ontario Court of Appeal, in the decision under appeal, relied on a Manitoba 

judgment, Briones v. National Money Mart.
60

 Briones did not address the issues presented in the 

instant case. In Briones, some of the statutory claims advanced by the representative plaintiff 

were subject to an arbitration clause while others were not.  In those circumstances, the Manitoba 

courts declined to grant a partial stay of the arbitrable claims and permitted the plaintiff to 

continue proceedings in court. Briones does not present the dichotomy between consumer and 

business claimants that exists in the present case. In any event, the Manitoba courts did not 

address the question mandated by this Court’s decision in Seidel, namely whether there was a 

specific legislative override of an arbitration clause. It is submitted, with respect, that to the 

extent Briones can be read as authorizing a stay of claims subject to arbitration it is incorrect. 

E. Commentary disagrees with interpretation adopted by Ontario courts 

87. In Arbitration Law of Canada,
61

 Mr. Brian Casey has questioned the correctness of the 

decision in Griffin as well as an earlier decision of the Alberta Court of Appeal, New Era 

Nutrition v. Balance Bar.
62

 The Alberta Court of Appeal had decided in New Era that if it was 

not possible to separate the matters covered by an arbitration agreement from those not covered, 

the court action should continue, and the arbitration should be stayed. Mr. Casey comments as 

follows:
63

 

With all due respect, the interpretation given by the [Alberta] Court of 

Appeal appears to be the converse of what subsection 7(5) actually says.  

Section 7(1) sets out the basic provision that if a party proceeds with the 

court action with respect to matters which are governed by an arbitration 

agreement, the court “shall” stay the proceeding.  Section 7(5) then grants 

                                                 
60

 Briones v. National Money Mart Co., 2013 MBQB 168 (“Briones”), appeal dismissed 2014 

MBCA 57, cited at paras. 75 and 76 of ONCA judgment.  
61

 J. Brian Casey, Arbitration Law of Canada: Practice and Procedure, 3rd ed. (New York: 

JurisNet, 2017) (“Arbitration Law of Canada: Practice and Procedure”), pp. 348-356. 
62

 New Era Nutrition v. Balance Bar, 2004 ABCA 280 (“New Era”). As in, the New Era case 

concerned disputes between two parties, some of which were subject to arbitration while 

others were not.  New Era did not involve prospective claims by consumer and business 

plaintiffs.   

63
 Arbitration Law of Canada: Practice and Procedure, pp. 349-350.  
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a partial exception to this general provision by providing that the court 

may allow proceedings to continue with respect to matters not covered by 

the arbitration agreement provided it is reasonable to separate those 

matters from the matters that are covered by the arbitration agreement.  

Nothing in the words of section 7(5) appears to give the court jurisdiction 

to allow the entire action to proceed where it is not reasonable to separate 

the matters in dispute and then say s. 7(4) permits a stay of the arbitration.  

[Subs. 7(4) provides that no arbitration shall be commenced or continue 

where the court refuses a stay under subs. 7(1)]. 

Section 7(5) provides that the court may permit those matters not covered 

by the arbitration agreement to continue to be litigated if it is reasonable to 

separate those matters from those which are being arbitrated.  It does not 

deal with the reverse situation; that is the court finds that the matters 

cannot reasonably be separated.  In such a case, it is submitted, the court 

would stay its own proceedings to await the outcome of the arbitration, 

and then determine if the court action needed to proceed.  As described 

above, there may be circumstances that even where matters may be 

reasonably separated, the court still has a discretion to stay the court 

proceedings where the court proceedings would deal with peripheral or 

secondary claims or parties. 

88. Commenting on the Griffin decision, and its reliance on an earlier judgment of Thorburn 

J. of the Ontario Superior Court,
64

 Mr. Casey writes:
65

  

The difficulty with the statement of Madam Justice Thorburn is that there 

is no “discretion” in the court to deny the stay of proceedings and allow 

the entire matter to proceed. There must be arbitration legislation that 

gives the court jurisdiction to stay arbitration.  Reference to section 138 of 

the Courts of Justice Act which states: “As far as possible, multiplicity of 

legal proceedings shall be avoided” does not assist in giving the court 

discretion to stay an arbitration.  The Courts of Justice Act is dealing with 

court proceedings, not private commercial arbitration.  Further, Section 6 

of the Ontario domestic Act [the Arbitration Act] is quite clear:  No court 

shall intervene in matters governed by this Act, except for the following 

purposes, in accordance with this Act. The position of the court should be 

to say that jurisdiction to stay an arbitration must be found within the four 

corners of the applicable domestic Act.  If there are claims which come 

within the clear terms of an arbitration agreement then the court “shall” 

stay the court action with respect to those claims unless it finds the 

arbitration agreement is not to be enforced for one of the limited reasons 

set out in the balance of section 7. 

                                                 
64

 Frambordeaux Developments Inc. v. Romandale Farms Ltd., [2007] O.J. No. 4917, 2007 

CanLII 55364 (S.C.). 
65

 Arbitration Law of Canada: Practice and Procedure, p. 352. 
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While it is understandable, particularly in a domestic setting, that the court 

would be sympathetic to allowing an entire matter to proceed in one forum 

and would strive to come to that result, the present legislation does not 

appear to grant them authority to do so.  Section 7(5) does not permit a 

court action to proceed and allow a valid arbitration to be stayed simply 

because the court claims appear to overlap with the arbitration claims 
and cannot reasonably be separated. 

[Emphasis added] 

89. Mr. Casey adds that “the position taken by the Ontario and Alberta Courts of Appeal [in 

Griffin and New Era] appears to be at odds” with this Court’s judgment in Seidel and points out 

that:
66

 

Section 7(5) deals with whether or not to permit separate claims not 

covered by the arbitration agreement to proceed by court action. It does 

not deal with whether or not the claims covered by the arbitration 

agreement should be stayed. 

90. Mr. Casey refers to other judgments that appear to have accepted the interpretation 

reflected in Griffin and New Era and concludes:
67

 

While providing a practical solution to the perceived problem of parallel 

court and arbitration proceedings, these decisions, with all due respect to 

the court involved appear to not be in conformity with the applicable 

arbitration acts or the Supreme Court decision in Seidel.  

91. Mr. Casey’s observations (from an earlier edition of his text) were endorsed by the 

Saskatchewan Court of Queen’s Bench in Alberici Western Constructors Ltd v. Saskatchewan 

Power Corporation,
68

 where Elson J. said: 

[47] I agree with Mr. Casey’s analysis, and respectfully disagree with 

the reasoning in the New Era decision, as well as the decisions that have 

followed it. In my view, the reasoning in New Era is not consistent with 

the underlying theme of the current legislation, which is that arbitration, 

freely chosen, takes primacy over litigation. Against the backdrop of this 

theme, s. 8(1) sets out the circumstances which oblige a court to direct a 

                                                 
66

 Arbitration Law of Canada: Practice and Procedure, at pp. 352-353. 
67

 Arbitration Law of Canada: Practice and Procedure, pp. 353-354. 
68

 Alberici Western Constructors Ltd v. Saskatchewan Power Corporation, 2015 SKQB 74, 

paras. 47-48, also noted at p. 354 of the third edition of Arbitration Law of Canada: Practice 

and Procedure. 
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stay. This obligation is subject only to s. 8(2), meaning that the presence 

of one or more of the exceptions listed in s. 8(2) is the only basis on which 

a court is permitted to refuse a stay of the litigation. It is noteworthy that a 

risk of multiple proceedings or the prospect of third party proceedings 

are not listed among the exceptions that would permit a court to decline 

a stay. Indeed, as Mr. Casey points out, s. 8(5) expressly recognizes the 

possibility of concurrent court and arbitration proceedings where matters 

covered by arbitration cannot reasonably be separated from those that are 

not.  

[48] …I do not accept that s. 8 precludes arbitration in the face of 

multiple proceedings, multiple parties or third party actions. Considering 

the list of circumstances set out in s. 8(2), I fail to see how s. 8 can be 

interpreted in order to create such a preclusion. At most, s. 8(5) 

contemplates a limited stay where matters can be reasonably separated. 

[Underlining added] 

92. The Saskatchewan Court of Appeal dismissed an appeal from this judgment, in the 

decision noted earlier.
69

   

93. Mr. Casey’s view reflects the only reasonable interpretation of s. 7(5).  Subsection 7(5) of 

the Act does not authorize a departure from the deference to arbitration expressed by the 

decisions of this Court including Seidel. 

F. Ontario courts out of step with international trends 

94. As this Court recognized in Dell, “[a]lternative dispute resolution mechanisms, including 

arbitration, are among the means the international community has adopted to increase efficiency 

in economic relationships.”
70

 

95. The UNCITRAL Model Law
71

 has led much of the world to require mandatory stays of 

judicial proceedings where the parties have consented to arbitration of their disputes. At the same 

time the Model Law prescribes very limited grounds for the setting aside of an arbitral award. 

This international trend towards deferring to party choice of arbitration supports the conclusion 

that s. 7(5) is confined to those cases where the agreement is not comprehensive and covers only 

                                                 
69

 Saskatchewan Power Corporation v. Alberici Western Constructors, Ltd., 2016 SKCA 46. 
70

 Dell, para. 1. 
71

 UNCITRAL, Model Law on International Commercial Arbitration (1985), amendments as 

adopted in 2006. 

http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
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some of the matters between the parties. No case in the international jurisprudence appears to 

have refused a stay of proceedings where, as in the present case, the arbitration agreement is 

valid and covers the matters in dispute, but the litigation concerns other parties who are not 

bound by the arbitration clause. This Court in Dell and again in Seidel has followed this 

international trend and has required explicit legislative direction to justify ignoring a valid 

arbitral agreement.   

G. The appeal should be allowed  

96. It is respectfully submitted that the Ontario Court of Appeal erred in law, in part by 

reason of its earlier decision in Griffin, in its interpretation of s. 7(5) of the Act and that TELUS’s 

motion for a stay of the claims of business customers should be granted.   
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PART IV -SUBMISSIONS ON COSTS 

97. This Court granted leave to appeal with costs in the cause.  TELUS submits that costs of 

the appeal to this Court should follow the event.   

98. Should the appeal succeed, TELUS also seeks costs of the proceedings in the Superior 

Court of Justice and Court of Appeal for Ontario, pursuant to s. 47 of the Supreme Court Act, as 

it will have obtained the result contended in both courts.  
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