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PART I – OVERVIEW AND STATEMENT OF FACTS  

A. Overview 

1. The sole issue on this appeal is the correct interpretation of s. 7(5) of the Ontario 

Arbitration Act, 1991, and specifically, whether it should be interpreted in accordance with its 

plain language that expressly confers a binary discretion on courts to either stay, or not to stay, 

claims subject to arbitration clauses when they are asserted in a proceeding along with other 

matters not subject to arbitration. This discretion is broad and is restricted only by the criteria 

set out in subparagraphs (a) and (b). The latter requires analysis of whether or not it is 

“reasonable” to separate the matters subject to an arbitration agreement from the other matters 

in the proceeding in light of the circumstances underlying the motion for a partial stay.  

 
2. The broad and contextual interpretation of s. 7 of the Arbitration Act, 1991 by the Court 

of Appeal provides access to justice to 600,000 business customers and is consistent with the 

interpretive principles set out by this Court. The restrictive interpretation urged by TELUS 

Communications Inc. (“TELUS”) would effectively deny access to justice to these business 

customers and immunize TELUS from accountability.  

 
3. The Court of Appeal and the motions judge below correctly determined that the 

analytical framework established by this Court in Seidel in no way overturned the principles 

established by the Court of Appeal in Griffin. The Court of Appeal in both Griffin and the 

decision below interpreted s. 7(5) as conferring a discretion to stay or refuse to stay matters 

subject to an arbitration agreement where such matters are litigated in a proceeding that 

involves other, non-arbitrable matters. Contrary to TELUS’s argument, the discretion conferred 

is not between i) staying only matters in the proceeding that are subject to arbitration, and ii) 

staying all matters in the proceeding. Rather, it involves a choice between i) partially staying the 

arbitrable matters only or, alternatively, ii) staying none of the matters, based on an assessment 

of the reasonableness of separating the arbitrable and non-arbitrable claims.  

 
4. Consistent with Seidel, the courts below recognized that absent express legislative 

language to the contrary, arbitration clauses are presumptively enforceable, including those in 

contracts of adhesion. However, as held by Binnie J., this presumption will yield to legislative 

language that manifests an intent to allow courts to intervene and relieve parties of the 
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obligation to arbitrate matters subject to arbitration clauses in certain defined circumstances. 

Section 7(5) contains such language. It reads: 

Agreement covering part of dispute 

(5) The court may stay the proceeding with respect to the matters dealt with in the 
arbitration agreement and allow it to continue with respect to other matters if it 
finds that, 

 
a) the agreement deals with only some of the matters in respect of which the 

proceeding was commenced; and 
 

b) it is reasonable to separate the matters dealt with in the agreement from the 
other matters.   
 

5. Section 7(5) is a stand-alone provision within s. 7 of the Arbitration Act, 1991. This is 

clear from both a plain reading of the provision and the application of modern principles of 

statutory interpretation. Section 7(5) is neither subject to s. 7(1), nor subordinate to s. 7(2). The 

sole restrictions on the exercise of the court’s discretion to stay arbitrable matters, when they are 

combined with other matters in a proceeding, are those listed in s. 7(5) (a) and (b) 

 
6. Central to the interpretation of s. 7(5), and the scope of discretion conferred by that 

provision, are the meaning of the words “may”, “proceeding”, “dispute” and “other matters”. 

TELUS’s proposed interpretation of s. 7(5) rises and falls on its narrow reading of the word 

“proceeding” as being restricted to individual proceedings between only those parties subject to 

an arbitration agreement, and its assumption that the expression “other matters” refers only to 

non-arbitrable matters between only the parties to an arbitration agreement. However, s. 7(5) 

does not contain any such restrictive or limiting language. TELUS’s equivocation between class 

members’ substantive “claims” (“matters”) and the procedural means through which those 

claims are advanced (“the proceeding”) colours its interpretation of s. 7(5) and is fatal to its 

position.  

 
7. TELUS’s narrow interpretation of these essential terms, which are not defined in the 

Arbitration Act, 1991, finds no support in the language of s. 7(5), the scheme of s. 7, or the 

legislative context and history. Section 7(5) contains no limiting language regarding the 

procedural context underlying the court’s discretion to grant or not to grant a partial stay of the 
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arbitrable claims asserted in the proceeding. Pursuant to s. 7(5)(a) and (b), the discretion is 

conferred, and can be exercised, if there is a “proceeding” that involves both matters subject to 

an arbitration agreement and “other matters” not subject to an arbitration agreement.  

 
8. Section 7(5) does not place limits on the nature of, or the relationship of the parties to, the 

proceeding, or the types of claims that must be asserted by each party. If the criterion set out in 

subparagraph 7(5)(a) is met, then pursuant to subparagraph 7(5)(b), the court may exercise its 

discretion to stay the arbitrable matters if it is reasonable to separate these from the “other 

matters” in the proceeding.  If the court determines that the separation of these matters is not 

reasonable, then it has the discretion to refuse to stay and separate arbitrable matters from the 

other matters in the proceeding. 

 
9. Reasonableness is assessed contextually. The motions judge exercised her discretion and 

determined that given the relatively small value of the individual claims, the composition of the 

class as 70 percent consumer and 30 percent non-consumer claims, the overlap of factual and 

legal issues, the prospect of multiplicity of proceedings numbering in the hundreds of 

thousands, the risk of inconsistent results, and the prohibitive costs of arbitrating small claims, it 

would be unreasonable to separate “matters deal with in the arbitration agreement” (the claims 

of business customers) from “the other matters” in the proceeding (the consumer claims). She 

therefore certified the class proceeding.  

 
10. Relying on the analysis of Sharpe J.A. in Griffin, another class proceeding involving 

hundreds of thousands of low-value consumer and non-consumer claims, the motions judge 

refused to exercise her discretion to stay the arbitrable matters on the basis that it is “fanciful” to 

suggest that business customers would pursue their claims in arbitration.  

 
11. The Court of Appeal upheld Conway J.’s interpretation of s. 7(5). On that appeal, TELUS 

did not challenge the motions judge’s exercise of her discretion to refuse to grant a stay of the 

claims. Nor is that discretionary determination at issue before this Court. The only issue before 

the Court of Appeal and this Court is the correctness of the interpretation of s. 7(5) by the courts 

below.  
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12. The Court of Appeal’s interpretation of s. 7(5) is correct in law and sound in policy and 

should be upheld. Section 7(5) confers a binary discretion on the court to stay, or refuse to stay, 

matters subject to arbitration when a proceeding includes “other matters”. Principles of statutory 

interpretation and this Court’s jurisprudence unequivocally support the Respondent’s position 

that the word “may” is permissive and confers a discretion to either stay or refuse to stay 

arbitrable matters. This interpretation is supported by principles of legislative construction and 

legislative history and amendments to s. 7 of the Uniform Law Conference of Canada’s model 

Uniform Arbitration Act (1990) and is consistent with the appellate jurisprudence of Alberta and 

Manitoba .  

 

13. Contrary to the Appellant’s submission, the decisions below do not represent a 

subordination of the substantive right to arbitrate to the procedural device of a class action.  Nor 

did the motion judge rely on the Class Proceedings Act to “confer jurisdiction” on the court to 

abrogate substantive contractual rights. Rather, it is the express language of s. 7(5) which 

permits the court to consider all surrounding circumstances to determine a motion for a partial 

stay of the proceeding. 

 
14. TELUS incorrectly argues that the courts below have ignored this Court’s decisions in 

Dell and Rogers which held that the procedural rights in class proceedings legislation cannot 

provide a basis for courts to alter substantive contractual rights.1 This is inaccurate. Both Sharpe 

J.A. in Griffin and van Rensburg J.A. recognized that the procedural nature of the class action is 

irrelevant to the interpretation of the discretionary powers of the court pursuant to s. 7(5).   

 
15. However, in assessing the reasonableness of separating the consumer and business claims 

asserted in this class proceeding, it was necessary for the motions judge to consider issues such 

as the overlap of issues of law, including liability, between consumer and non-consumer claims, 

the prospect of multiplicity of proceedings numbering in the thousands, the risk of inconsistent 

results, and consideration of likelihood that matters will in practice be resolved through 

arbitration are relevant consideration under s. 7(5)(b). That these considerations also underpin 

the Class Proceedings Act, 1992 and the objectives of access to justice, behaviour modification 

                                                      
1  Factum of the Appellant TELUS Communications Inc., [Appellant’s Factum], at para. 73.  
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and judicial economy does not diminish their role in the analysis of “reasonableness” under s. 

7(5)(b). Nor does their consideration on a motion for a partial stay engender tension between the 

substantive right to arbitrate and the procedural vehicle of a class action.  

 
16. The decisions below are also consistent with the analytical framework established by this 

Court in Seidel. Section 7(5) manifests a legislative intent to allow the court to intervene, in the 

enforcement of arbitration clauses. By enacting s. 7(5), the Ontario legislature has recognized 

that, consistent with s. 138 of the Courts of Justice Act, courts should, as far as possible, avoid 

multiplicity of proceedings. 

 
17. The practical consequence of TELUS’s reading of s. 7(5) is to separate matters subject to 

the arbitration agreement from the other matters in the proceeding, even after the court has 

determined that such separation would be unreasonable. If only arbitrable matters are stayed, the 

arbitrable and non-arbitrable matters are separated, with the arbitrable matters proceeding to 

arbitration. If the proceeding is stayed in its entirely, the arbitrable and non-arbitrable matters 

would still be separated. The arbitrable matters would proceed to arbitration, while the “other 

matters”, which are not arbitrable, would be held abeyance, as the arbitrator would have no 

jurisdiction to deal with such matters. These matters would in effect be stayed and not be 

judiciable in any proceeding. This result violates the presumption against absurdity. 

 
18. The primacy of arbitration is not an inviolable principle. This Court has repeatedly 

emphasized the importance of access to justice. Access to justice is rendered illusory when 

hundreds of thousands of low-value claims are stayed under the guise of resolution through 

arbitration, which exists only in theory given the prohibitive costs of private adjudication. An 

interpretation of s. 7(5) that subordinates the principle of access to justice to the whim of major 

corporations that unilaterally impose arbitration clauses in consumer and quasi-consumer 

contracts is not consistent with the intent or spirit of the Arbitration Act, 1991.  

 
19. Immunizing corporate defendants from accountability does not advance the interests of 

justice, administered privately or through public courts. TELUS’s arbitration agreement is a 

contract of adhesion, which exposes the gross inequality of bargaining power between 

individuals in need of phone services and a service provider with nearly monopolistic powers. In 
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this purportedly “freely negotiated agreement”, TELUS’s customers who require cellular 

telephone services for personal or business use have no choice but to agree to a manifestly unfair 

arbitration clause that forces them to pursue their claims for overbilling through arbitration, 

while simultaneously allowing TELUS to pursue its claims for collection of accounts in court or 

through other means. 

 
20.  Concern for access to justice in circumstances involving similar contracts of adhesion 

informed this Court’s legislative interpretation in Douez and should similarly support a broad 

interpretation of s. 7(5) consistent with the decision below and Griffin.  

 
21. This Court’s determination of this appeal has far reaching consequences for the 

jurisprudence of provinces not involved in this appeal. At both first instance and appellate levels, 

and both prior and subsequent to this Court’s decision in Seidel, the courts of Ontario, Manitoba 

and Alberta have held that the discretion conferred by s. 7(5) includes the choice to refuse to stay 

claims subject to arbitration. Courts have exercised this discretion, regardless of the procedural 

context in which a combination of arbitrable and non-arbitrable matters advanced, including 

class proceedings and multi-party proceedings.  

B. The Nature of the Claims Certified 
 
22. This certified class proceeding arises from TELUS’s practice of rounding-up calls to the 

next minute. From 1996 until 2002, cellphone network providers, including TELUS, billed on a 

per-second basis. However, in the summer of 2002, TELUS began per minute billing by 

rounding-up seconds to the next minute. 

 
23. It is alleged that between 2002 and 2010, TELUS’s standard terms and conditions made 

no mention of this rounding up practice.  

 
24. In July 2010, the end of the class period, TELUS finally amended its standard terms and 

conditions to include: “[t]he airtime for each voice call is rounded up to the nearest minute, 

unless your rate plan... states otherwise.”2  

                                                      
2 Wellman v. TELUS Communications Company et al., 2014 ONSC 3318, at para. 13 [ONSC 
Judgement]. 

https://www.canlii.org/en/on/onsc/doc/2014/2014onsc3318/2014onsc3318.pdf
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc3318/2014onsc3318.pdf
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25. The two defendants in the certified class actions, TELUS and Bell Mobility Inc., together 

comprised almost two thirds of all wireless subscriber market share. This means that Canadian 

consumers effectively operate with little to no real choice or bargaining power in this sector.3 

 
26. On certification, TELUS argued that all of the claims must be stayed pursuant to the 

arbitration clause included in its contract with the class members. This was despite the fact that 

the majority of the claims were not subject to mandatory arbitration by virtue of s. 7 of the 

Consumer Protection Act.4 

 
27. In 2014, Conway J. certified the action as a class action with a class period of August 18, 

2006 to July 1, 2010.5 The causes of action asserted are breach of contract, breach of the 

Consumer Protection Act, and unjust enrichment.6  

 
28. The certified TELUS class consists of approximately two million subscribers, 70 percent 

or approximately 1.4 million of whom purchased TELUS plans for personal use. These 

subscribers are “consumers” as defined in the Ontario Consumer Protection Act.7 The remaining 

30 percent or approximately 600,000 subscribers, purchased plans for business use. All class 

members reside in Ontario.8 

 
29. The rounding up practice applied to all class members. All class members signed a 

contract of adhesion, which included the standard terms and conditions that applied uniformly to 

all customers.9 

 

                                                      
3 Communications Monitoring Report 2011, July 2011, p. 160 online (pdf): Canadian Radio-
television and Telecommunications Commission 
<http://publications.gc.ca/collections/collection_2011/crtc/BC9-9-2011-eng.pdf>. 
4 Consumer Protection Act, 2002, S.O. 2002, c. 30, Sched. A, s. 7. 
5 Order of the Honourable Madam Justice Conway of the Ontario Superior Court pronounced 
November 25, 2014 at para 1(d). 
6 ONSC Judgment, supra, at para. 17. 
7 Consumer Protection Act, 2002, S.O. 2002, c. 30, Sched. A, s. 1. 
8 ONSC Judgment, supra note 2, at para. 46.  
9 ONSC Judgment, supra note 2, at para. 54.  

http://publications.gc.ca/collections/collection_2011/crtc/BC9-9-2011-eng.pdf
https://www.ontario.ca/laws/statute/02c30
https://www.ontario.ca/laws/statute/02c30#BK1
https://www.ontario.ca/laws/statute/02c30
https://www.ontario.ca/laws/statute/02c30#BK1
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30. It is uncontested that the approved common issues relating to liability for breach of 

contract, unjust enrichment, and aggregate and punitive damages are identical among the 

consumers and business customers.10  Equally uncontested is that all of these claims, including 

those of the approximately 600,000 business customers, are low value claims. 

C. TELUS’s Arbitration Clause  
 
31. Each of the class members was subject to TELUS’s standard terms and conditions, 

including an arbitration clause requiring that all disputes be determined by private and 

confidential mediation/arbitration.11 

 
32. The arbitration clause is cast broadly to apply to any and all claims, disputes, or 

controversy, in common law, statute or regulation, including those “involving relationships with 

third parties who are not parties to this agreement.” The sole exceptions to these blanket 

provisions are claims pursued by TELUS against the class members: “the collection from you 

[i.e. TELUS’s customers] of any amount by TELUS”.12   

 
33. While TELUS retained the right to pursue its claims relating to the collection of its 

accounts through means other than arbitration, it now protests that business customers are bound 

to advance their claims for overbilling, through costly individual arbitration.  

 
34. The arbitration clause, which was not negotiable, also contains a provision against 

participation by TELUS’s customers in class actions. It states:13 

By so agreeing, you waive any right you may have to commence or 
participate in any class action against TELUS relating to any Claim and, 
where applicable, you hereby agree to opt out of any class proceeding 
against TELUS otherwise commenced. 
 

35. The arbitration clause stipulates that the cost of mediation and arbitration is to be shared 

by the parties. 

 

                                                      
10 ONSC Judgment, supra note 2, at paras. 55, 67, 71-73. 
11 ONSC Judgment, supra note 2, at paras. 54, 82. 
12 Emphasis added.  
13 Appellant’s Factum, at para. 23. 
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36. In cross-examination, TELUS refused questions relating to the number of arbitration 

proceedings commenced by its customers during the class period. TELUS also refused questions 

relating to the average amount paid to resolve claims during the class period.14 However, 

according to Dr. Bridger Mitchell, the plaintiff’s expert in telecommunications economics, the 

average claim size is between $103.74 and $142.94 per year, suggesting the value of the average 

claim is approximately $1,000.15 

D. Judicial History 
 

37. The plaintiff brought a motion to certify this action as a class proceeding. The certified 

class includes, in effect, both consumers and business customers. TELUS brought a motion to 

stay the proceeding with respect to the claims of the business customers.16 The motions judge 

dismissed TELUS’ motion and certified the proposed class.   

 
38. In refusing to grant a partial stay of the business customers’ claims, Conway J. analyzed 

the binding authority of the Court of Appeal in Griffin in light of the analytical framework 

established subsequently by this Court in Seidel. Justice Conway concluded that Seidel did not 

supersede or overrule Griffin. In Griffin, a class action involving consumer and business 

customers who had purchased defective Dell Notebooks, Sharpe J.A., writing for a unanimous 

five-judge panel, refused to grant a partial stay of the claims of business customers. He held that 

s. 7(5) permits the court to deny a partial stay where one party is subject to an arbitration clause 

and another party is not.17  

 
39. Justice Conway noted that Seidel involved interpretation of British Columbia legislation, 

specifically whether s. 172 of the British Columbia's Business Practices and Consumer 

                                                      
14 Transcript of Cross-Examination of John O’Gorman, held on May 8, 2014, p. 45-47, 
Respondent’s Record Tab 2B, p. 45-47. 
15 Affidavit of Dr. Mitchell, at p. 11, Table 1, Respondent’s Record Tab 2A, p. 26. 
16 Wellman v. TELUS Communications Company et al., 2017 ONCA 433 [ONCA Judgment], at 
para. 15. 
17 Griffin v. Dell Canada Inc., 2010 ONCA 29  [Griffin], at paras. 48-49, application for leave to 
appeal to this Court dismissed May 20, 2010 (SCC File No. 33588). 

https://www.canlii.org/en/on/onca/doc/2017/2017onca433/2017onca433.pdf
https://www.canlii.org/en/on/onca/doc/2017/2017onca433/2017onca433.pdf
https://www.canlii.org/en/on/onca/doc/2010/2010onca29/2010onca29.pdf
https://scc-csc.lexum.com/scc-csc/scc-l-csc-a/en/11469/1/document.do
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Protection Act18 constituted a legislative override of the arbitration clause.19  In Seidel, there was 

no comparable provision to s. 7(5) of the Arbitration Act, 1991.  

40. Justice Conway noted that s. 7(5) “expressly grants the court the discretion to determine 

whether it is reasonable to separate the matters dealt with in an arbitration agreement from the 

other matters in the litigation.” If the court does not consider it reasonable to separate arbitrable 

and non-arbitrable matters, the court may refuse the partial stay, with the result that “all matters 

may proceed in the litigation, regardless of the arbitration clause.” Relying on Griffin, Conway J. 

further held that, where the proceeding before the court is a class action, “this discretion may be 

exercised to allow non-consumer claims (that are otherwise subject to an arbitration clause) to 

participate in a class action, where it is reasonable to do so.”20 

 
41. Justice Conway found that it was unreasonable, in the circumstances, to use her 

discretion to grant a partial stay of the claims of the business customers. In reaching this 

conclusion, she referred to the overlap of the liability and damages issues for both consumer and 

non-consumers; the unavailability of group arbitration for business customers; that 70% of the 

class members were consumers; as well as considerations of efficiency, risk of inconsistent  

results and a multiplicity of proceedings.21   

 
42. On appeal, TELUS did not challenge Conway J.’s exercise of discretion under s. 7(5). 

The sole issue on appeal was whether the analysis of the Court of Appeal in Griffin had been 

“overtaken” by the analysis mandated by Seidel, and specifically, whether the motions judge 

erred in deciding that she retained the discretion to refuse a stay of the claims of business 

customers.22  

 
43. The Court of Appeal upheld the decision of Conway J. Justice van Rensburg, writing for 

the majority, conducted an extensive review of the jurisprudential history preceding Griffin and 

Seidel,23 and concluded that the analysis in Griffin was consistent with the principles established 

                                                      
18 Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2., s. 172. 
19 ONSC Judgment, supra note 2, at paras. 87-88. 
20 ONSC Judgment, supra note 2, at paras. 88-91. 
21 ONSC Judgment, supra note 2, at paras. 90-91. 
22 ONCA Judgment, supra note 15, at para. 20. 
23 ONCA Judgment, supra note 15, at paras. 21-54. 

http://www.bclaws.ca/civix/document/id/complete/statreg/04002_12#section172
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in Seidel, which was decided in a different legislative context.24 She observed that TELUS had 

sought “to apply the result in Seidel – a bifurcation of proceedings – while ignoring the material 

differences between the Ontario and B.C. consumer protection and domestic arbitration 

legislation”.25  

 
44. In applying the interpretive framework established in Seidel, van Rensburg J.A. 

concluded that the Arbitration Act, 1991 confers broader discretion than the British Columbia 

legislation to refuse to enforce an arbitration clause that applies to some, but not all, claims in a 

particular proceeding. She noted that the grounds upon which Ontario courts may refuse to 

enforce an arbitration agreement are broader than the more restrictive grounds enumerated in the 

British Columbia legislation. Specifically, she considered the fact that s. 7(2) permits Ontario 

courts to consider the conduct of a defendant who fails to move promptly to stay a court 

proceeding and the substance of the claim in determining whether default or summary judgment 

would be appropriate. She also emphasized that under s. 7(5) the court may grant a partial stay, 

but only where it is reasonable to separate the matters dealt with in the arbitration agreement 

from the other matters.26  

 
45. Contrary to TELUS’s suggestion, the court below did not subordinate the substantive 

right to arbitrate to the procedural vehicle of a class proceeding.27 Justice van Rensburg 

expressly noted that “both Seidel and Griffin accept that arbitration agreements will generally be 

enforced, that any restriction of the parties' freedom to arbitrate must be found in the legislation 

of the jurisdiction, and that the ability of the court to interfere with this freedom depends on the 

legislative context.”28 She further held that “Griffin does not contradict the general principle that 

contractual arbitration clauses presumptively will be enforced”.29 Indeed, she emphasized that 

the different outcomes in Seidel and Griffin were driven not by competing attitudes toward 

                                                      
24 ONCA Judgment, supra note 15, at para. 59. 
25 ONCA Judgment, supra note 15, at para. 64. 
26 ONCA Judgment, supra note 15, at paras. 68-73. 
27 Appellant’s Factum at para. 39. 
28 ONCA Judgment, supra note 15, at para. 63. 
29 ONCA Judgment, supra note 15, at para. 62. 
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arbitration as a dispute resolution mechanism, but “by the specific legislative framework in each 

jurisdiction respecting arbitration and consumer protection.”30 

 
46. Further, van Rensburg J.A. determined that TELUS had “mischaracterize(d)” Conway 

J.’s decision by arguing, as it does on this appeal, that the motion judge had conflated the 

analysis under s. 7(5) with the preferability analysis under s. 5(1)(d) of the Class Proceedings 

Act, 1992.31 Justice van Rensburg observed: “[n]either the motions judge in this case, nor this 

court in Griffin, refused a stay of proceedings of arbitrable claims based on the conclusion that a 

class action would be a “preferable procedure”.32  

 
47. She concluded that “the question of the enforceability of the arbitration agreement was 

determined without resort to the Class Proceedings Act. As such, the appellants are wrong when 

they suggest that the motions judge erred in determining the issue as part of the preferability 

analysis.” In making this determination van Rensburg J.A. expressly distinguished the approach 

of Conway J., from the approach of the courts at first instance in Griffin and Seidel, explaining, 

“[w]hile this was the approach endorsed in Griffin and Seidel at first instance, it is not how the 

matter was determined on appeal in Griffin, in the Supreme Court in Seidel or by the motions 

judge in this case.”33 

 
48. In his concurring reasons, Blair J.A. agreed that the Court of Appeal’s decision in Griffin 

remained the law in Ontario, and that this Court’s decision in Seidel did not overtake the analysis 

in Griffin. However, in his brief reasons, he expressed reservations regarding the correctness of 

Griffin, on the basis that, in his view, the expression “other matters” under s. 7(5) refers to non-

arbitrable matters arising between the parties to the arbitration agreement. He questioned 

whether parties to an arbitration agreement can sidestep this substantive impediment to 

proceeding in court by pursuing their claims alongside the identical claims of consumers “ in the 

cloak of a class proceeding”.34 

 
                                                      
30 ONCA Judgment, supra note 15, at para. 60. 
31 ONCA Judgment, supra note 15, at paras. 91-96. 
32 ONCA Judgment, supra note 15, at para. 95. 
33 ONCA Judgment, supra note 15, at para. 96. 
34 ONCA Judgment, supra note 15, at paras. 104-106. 



 13  
 

PART II – RESPONDENT’S POSITION ON APPELLANT’S QUESTION  
 
49. The sole question on appeal is whether the plain and ordinary meaning of the language in 

s. 7(5) of the Arbitration Act, 1991 manifests a legislative intent to confer on the courts 

discretion to  refuse to stay matters subject to arbitration agreements, when these matters are 

advanced in a proceeding along with other matters that are not subject to the arbitration 

agreement, and the court determines that it is unreasonable to separate the matters dealt with in 

the arbitration agreement from the other matters in the proceeding.  

PART III – ARGUMENT  

A. Standard of Review is Correctness  
 

50. The correct interpretation of a statutory provision is a question of law reviewable on the 

correctness standard of review.35 The standard of review for a judge’s exercise of discretion is 

whether they have given sufficient weight to all relevant considerations.36 

B. The Court of Appeal’s Interpretation of S. 7(5) is Correct in Law and Consistent with 
Principles of Statutory Interpretation  

 
51. A textual, contextual and purposive interpretation of s. 7(5) of the Arbitration Act, 1991, 

mandated by the modern principles of statutory interpretation, leaves no doubt as to the 

correctness of the decisions below.37  

i) Section 7(5) is a stand-alone provision that is neither subject to s. 7(1) nor 
subordinate to s. 7(2) 

 

52. Section 7(5) is a stand-alone subsection within s. 7. It expressly addresses proceedings 

that cover both “matters subject to the [arbitration] agreement” and “other matters”.  Section 7(5) 

states: 

 

                                                      
35 Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at para. 8. 
36 Canada (Attorney General) v. Fontaine, 2017 SCC 47, at para. 36. 
37 Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27, at para. 21; Canada Trustco Mortgage Co. 
v. Canada, 2005 SCC 54, at para. 10. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1972/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16797/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1581/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2288/index.do
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Agreement covering part of dispute 

7 (5)  The court may stay the proceeding with respect to the matters dealt with in 
the arbitration agreement and allow it to continue with respect to other matters if 
it finds that, 
 

(a) the agreement deals with only some of the matters in respect of 
which the proceeding was commenced; and 

 
(b) it is reasonable to separate the matters dealt with in the agreement 
from the other  matters. 

 

53. Pursuant to this provision, the court has discretion to stay, or refuse to stay, the 

proceeding only with respect to arbitrable matters. Section 7(5) constitutes an additional grant of 

discretion that is not subordinate or qualified by s. 7(1) and 7(2), 38 which address proceedings 

that involve only matters subject to an arbitration agreement. 

 
54. Section 7(1) mandates a stay of a court proceeding commenced by a party to an 

arbitration agreement and exclusively in respect of matters that are subject to an arbitration 

agreement: 

Stay 

7 (1) If a party to an arbitration agreement commences a proceeding in respect of 
a matter to be submitted to arbitration under the agreement, the court in which the 
proceeding is commenced shall, on the motion of another party to the arbitration 
agreement, stay the proceeding 

 

55. Nor is s. 7(5) subject or subordinate to s. 7(2). Section 7(2) confers discretion to refuse to 

stay a proceeding that must presumptively be stayed pursuant to s. 7(1). The exceptions 

enumerated in s. 7(2) are broadly stated: 

Exceptions 

7 (2) However, the court may refuse to stay the proceeding in any of the following cases: 
 

1. A party entered into the arbitration agreement while under a legal incapacity. 
2. The arbitration agreement is invalid. 

 
                                                      
38 Appellant’s Factum, at paras. 6, 55. 
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3. The subject-matter of the dispute is not capable of being the subject of arbitration 
under Ontario law. 
4. The motion was brought with undue delay. 
5. The matter is a proper one for default or summary judgment 

 
56. Neither s. 7(1) nor s. 7(2)  specifically address proceedings that advance hybrid claims, 

some of which relate to matters that are subject to an arbitration agreement while the others 

relate to matters that are not subject to an arbitration agreement.  

 
57. Conversely, the partial stay power under 7(5) is invoked only when the arbitration 

agreement governs some, but not all matters, in a proceeding.  

ii) Section 7(5) confers a broad discretion to stay, or refuse to stay, matters subject to 
an arbitration agreement in a proceeding involving other matters 

 
58. The courts below correctly held that s. 7(5) expressly grants the court discretion to refuse 

to stay matters that are subject to an arbitration agreement from the other matters in the 

proceeding. The word “may” is permissive,39 and the discretion conferred is binary: in a 

proceeding that advances both matters subject to an arbitration agreement and matters not subject 

to an arbitration agreement, the court may either i) partially stay the proceeding in respect of the 

arbitrable matters and allow the “other matters” to proceed in court; or alternatively, as in the 

decision below, ii) refuse to grant a partial stay of the matters subject to an arbitration agreement 

and allow those matters to proceed in court along with the other matters. This discretion is 

limited only by the preconditions listed in s. 7(5). 

 
59. This interpretation is consistent with established principles of statutory interpretation. 

When a discretionary power is granted by the word “may”, with conditions precedent, the 

decision maker may opt not to exercise this discretion at all.40 The binary choices conferred by 

the discretion are independent, and may be exercised independently, of each other.  

iii) The words “proceeding” and “other matters” should be construed broadly   
 

                                                      
39 Peoples Department Stores Inc. (Trustee of) v. Wise, 2004 SCC 68 [Peoples], at paras. 81-82. 
40 Peoples, supra note 40, at paras. 81-82; Ruth Sullivan, Sullivan on the Construction of 
Statutes, 6th Ed. [Sullivan], Ch. 4 part 4 [Book of Authorities (BOA) Tab 1].  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2184/index.do
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60. A plain and ordinary interpretation of s. 7(5) indicates that the words “proceeding” and 

“other matters” should be construed broadly. In the absence of limiting language, a plain reading 

of s. 7(5) does not support TELUS’s contention that the terms “proceeding” and “other matters” 

are restricted to those arising from, or relating to, the relationship between the parties to the 

arbitration agreement.  

 
61. The word “proceeding” is not defined in the Arbitration Act, 1991. Read plainly, it refers 

not to the substantive claims or matters in dispute, but only to the procedural means by which 

“claims” or “matters” are advanced in the litigation. In drafting s. 7(5), the legislature has 

intentionally chosen not to restrict the term “proceeding” to proceedings commenced by a party 

to the arbitration agreement.  

 
62. The stark contrast between the precise definition of the proceeding in s. 7(1), as a 

proceeding commenced by a “party to an arbitration agreement” and the unrestricted reference to 

“the proceeding” in s. 7(5) is highly relevant to the interpretation this provision.  This legislative 

choice reflects the myriad of procedural means through which arbitrable matters may be 

advanced alongside other matters, be they individual proceedings, group or multi-plaintiff 

proceedings or class proceedings.  

 
63. In the same vein, nothing in the language of s. 7(5) or the broader scheme of the 

legislation suggests that the expression “other matters” is restricted to non-arbitrable matters 

between the parties subject to the arbitration agreement. Like the words “dispute” and 

“proceeding”, the term “other matters” should be construed broadly to include any other matter 

asserted in the proceeding, whether they arise between the parties to the arbitration agreement or 

involve other parties in the proceeding.   

 
64. TELUS’s narrow interpretation of s. 7(5) conflates the words “claims”, “disputes”, 

“matters” and “proceeding”. Considered in context, these words are not synonymous or 

interchangeable.  

 
65. TELUS is incorrect in stating that the arbitration agreement between it and its business 

customers “deal with all of the matters in the respect of which the court proceeding was 
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commenced.”41 There was but one proceeding brought under the before the motions judge in 

relation to TELUS: the now certified class proceeding involving all TELUS customers who were 

subject to TELUS’s rounding up practice during the class period, including both consumers and 

business customers subject to TELUS’s arbitration agreement.  

 
66. It is in this context that the claims of business customers and consumes were advanced. 

The matters in the proceeding include, but are not limited as TELUS contents, to the claims of 

business customers that are subject to TELUS’s arbitration clause. They include “other matters” 

or claims that arise out of the same factual context, but are advanced by consumers, who are not 

bound by the arbitration clause by operation of the Consumer Protection Act.  

 
67. TELUS cannot escape a plain and ordinary interpretation of the words “proceeding”, 

“other matters”, and “dispute” by invoking the spectre of alternative individual proceedings that 

exist only in theory and that have never been commenced. Even if each class member has an 

individual “claim” against TELUS in this proceeding, there are no individual proceedings 

involving only business customers and TELUS. There is no evidence to suggest that business 

customers would commence individual proceedings against TELUS. In fact, as the motions judge 

observed, it is unlikely that any individual business customer would commence an individual 

action against TELUS given the prohibitive costs of litigation and the relatively low economic 

value of each claim. 

 
68. Similar to the arguments advanced by TELUS, both Blair J.A., in his concurring reasons 

in the decision below, and Brian Casey in his commentary overlook the distinction between 

“matters”, “dispute” and “proceeding”. They further ignore the practical reality that arbitrable 

matters are frequently pursued alongside other, non-arbitrable matters, in proceedings that 

involve individuals who are not parties to the arbitration agreement, be they other parties in 

multi-party proceedings such as New Era, or class members in a class proceeding, such as this 

case, Griffin and Briones.  

 
69. The circumstances underlying these proceedings and the idiosyncrasies of the litigants 

and their claims are not monolithic. Section 7(5) is construed broadly to reflect and empower the 
                                                      
41 Appellant’s Factum, at para. 48. 
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courts to address this underlying reality by exercising their discretion to determine, in each case, 

whether it is reasonable to separate the arbitrable claims from non-arbitrable claims. 

 
70. Mr. Casey’s proposed reading of s. 7(5) purports to resolve a tension between substantive 

and procedural rights that does not exist. The Arbitration Act, 1991 was enacted shortly before 

the Class Proceeding Act, 1992. Both statutes were subject to extensive debate. Neither places a 

limit on the other. Had the legislature intended to restrict the word “proceeding” to proceeding 

commenced by a party to the arbitration agreement, it could, and would, have done so. In the 

absence of such express limit, on a motion to grant a partial stay, the court is required to consider 

the reasonableness of staying arbitrable claims within the context in which they are advanced, 

not through the lens of alternative proceedings. 

 
71. Notably, s. 7(5) has never been repealed or amended by the Ontario legislature or the 

legislature of other provinces with identical arbitration legislation after a number of appellate 

decisions appellate decisions including Griffin, Briones and New Era.  

iv) The exercise of discretion under s. 7(5) is fact-driven and contextual 
 
72. Pursuant to s. (7)(5), the determinative factor in granting, or refusing to grant, a partial 

stay of the arbitrable matters is the reasonableness of separating these matters from the other 

matters in the proceeding. If the court considers that the separation of arbitrable and non-

arbitrable matters is reasonable, then it may stay the arbitrable matters, bifurcate the proceeding 

and allow the other, non-arbitrable matters to proceed in court. Conversely, if the court considers 

separation of these matters to be, then it may refuse to grant a stay of the arbitrable matters, thus 

allowing the proceeding to continue intact. 

 
73. In the context of a class proceeding, this discretion may be exercised to stay, or refuse to 

stay, the arbitrable claims that are advanced alongside other matters in the litigation.42 This 

analysis is fact-driven and contextual: the determination “reasonableness” turns on the 

circumstances of each case, including, among others, the nature and value of the claims asserted, 

                                                      
42 ONSC Judgment, supra note 2, at para. 89.  
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the composition of the class, the overlap of factual and legal matters, the prospect of multiplicity 

of proceedings, the risk of inconsistent results, the availability of group arbitration,43  

 
74. TELUS did not appeal from the motions judge’s exercise of discretion under s. 7(5)(b). 

Notwithstanding that decision, TELUS makes submissions on the scope of the discretion 

afforded by s. 7(5)(b), characterizing it as “narrowly circumscribed”.44  

v) The decisions below are supported by a contextual interpretation of s. 7(5) against 
the broad discretionary powers of the court to stay proceedings under s. 7(2)  

 
75.  The plain language of s. 7 does not support TELUS’s submission that the court’s 

discretion to refuse to stay matters subject to arbitration agreement is “narrowly 

circumscribed”.45 While s. 7(1) establishes the presumptive enforceability of arbitration 

agreements where a party to such an agreement commences a claim dealing only with matters 

that are  subject to an arbitration agreement, s. 7(2) confers broad discretionary powers to the 

court to refuse to stay the proceeding if any of the following conditions exist: 

 
1. where a party entered into the agreement while under a legal incapacity; 

2. where the arbitration agreement is invalid; 

3. where the subject-matter of the dispute is not capable of being the subject of 

arbitration under Ontario law; 

4. where the motion was brought with undue delay; and  

5. where the matter is a proper one for default or summary judgment 

 
76. Even on a cursory analysis of s. 7(2), the discretion conferred on the court to refuse to stay 

a proceeding involving arbitrable matters is far broader in scope than TELUS contends.  Grounds 

4 and 5 go beyond concerns relating to the validity of a contractual arbitration agreement. 

Subparagraph 7(2) 4 permits the court to scrutinize the conduct of a party who fails to move 

promptly to stay a court proceeding in relation to a matter subject to an arbitration agreement.46 

Subparagraph 7(2) 5 permits the court to consider the substance of the claim to determine 
                                                      
43 ONSC Judgment, supra note 2, at para. 89. 
44 Appellant’s Factum, at para. 51. 
45 Appellant’s Factum, at para. 51. 
46 ONCA Judgment, supra note 15, at para. 71. 
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whether default or summary judgment would be appropriate.47 This allows for a probing 

assessment of the substance of the claim, including issues of fact, law, and credibility.  

vi) TELUS’s interpretation of s. 7(5) is not supported by the text, context or purpose of 
s. 7(5) of the Arbitration Act, 1991 

 

77. TELUS’s interpretation of s. 7(5) runs afoul basic principles of statutory interpretation, 

offends public policy, and is untenable from a practical perspective. In particular, TELUS’s 

position is flawed for at least seven reasons.  

 
78. First, TELUS contends that on a motion to grant a partial stay under s. 7(5), it is 

mandatory for the court to stay the proceeding in respect of the arbitrable matters. TELUS takes 

this position notwithstanding the legislature’s use of the permissive word “may”, which 

immediately precedes the words “stay the proceeding with respect to the matters dealt with in the 

arbitration agreement”, instead of the mandatory “shall”.  

 
79. This interpretation does not withstand scrutiny, as it ignores the discretionary language in 

s. 7(5), and requires the court to read in mandatory language that is plainly absent from the text 

of the provision. To emphasize: the use of the permissive “may” logically means that the court, 

under ss. 7(5) “may” or “may not” grant a partial stay of the proceeding with respect to matters 

dealt with in the arbitration agreement.   

 
80. Second, TELUS’s interpretation impliedly requires the court to interpret s. 7(5) by 

reading in words not contained in that provision. Specifically, TELUS interprets s. 7(5) by 

essentially asking this Court to read in the words “subject to s. 7(1)” at the beginning of the 

provision. As discussed, s. 7(5) is not subject to s. 7(1); it is restricted only by the preconditions 

for the exercise of the discretion conferred by the legislature.  

 
81. Third, TELUS’s interpretation fails to give effect to the plain wording of the provision, 

and runs afoul basic principles of statutory interpretation, including the presumption against 

tautology. Every word of the statute must be given effect. Courts should avoid adopting 

interpretations that would render any portion of the statute meaningless or pointless or 
                                                      
47 ONCA Judgment, supra note 15, at para. 71. 



 21  
 

redundant.48 As explained Professor Sullivan, “it is presumed that the Legislature avoids 

superfluous or meaningless words, that it does not pointless repeat itself or speak in vain. Every 

word in a statute is presumed to make sense and to have a specific role to play in advancing the 

legislative purpose”.49 

 
82. TELUS’s reading of s. 7(5) renders meaningless an entire clause in the provision, 

namely: “[t]he court may stay the proceeding with respect to the matters deal with in the 

[arbitration] agreement”. The following text illustrates TELUS’s flawed interpretation of s. 7(5): 

Agreement covering part of dispute 

(5) The court may stay the proceeding with respect to the matters dealt with in the 
arbitration agreement and allow [the proceeding] to continue with respect to other 
matters if it finds that, 
 
(a) the agreement deals with only some of the matters in respect of which the 

proceeding was commenced; and 
 

(b) it is reasonable to separate the matters dealt with in the agreement from the 
other matters. 

 

83. The legislature does not speak in vain.50 Had the Ontario legislature intended to limit the 

scope of the court’s discretion to stay, or refuse to stay, “other matters” in the proceeding, it 

would have expressly said so. In the past eight years since the release of Griffin, the Ontario 

legislature has had the opportunity to amend s. 7(5) to expressly restrict the scope of the court’s 

discretion. Again, it has chosen not to do so. The legislative intent to permit courts to stay, or not 

to stay, arbitrable matters that are advanced with other matters must be respected.  

 
84. Fourth, TELUS suggests that the discretion conferred by s. 7(5) is a limited choice 

between staying all matters, or staying only the arbitrable matters, in the proceeding. Taken to its 

logical conclusion, TELUS’s interpretation would result in “other matters” that should be 

justiciable in court, being stayed. TELUS’s interpretation thus leaves non-arbitrable matters in 

                                                      
48 Placer Dome Canada Ltd. v. Ontario (Minister of Finance), 2006 SCC 20, at para. 45. 
49 Sullivan, supra note 40, at Ch. 8 §8.23[BOA, Tab 1].  
50 Québec (Commission des droits de la personne & des droits de la jeunesse) c. Montréal 
(Ville), 2000 SCC 27, at para. 69. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2292/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1789/index.do
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legal limbo – the arbitrator would have no jurisdiction over them, and the proceeding in which 

they were asserted was completely stayed. An attempt to resurrect them in a fresh proceeding 

could be challenged on the basis of abuse of process and perhaps limitations grounds. 

 
85. This result contravenes public policy by introducing substantial uncertainty in the 

adjudicative process, resulting in delays and inefficiencies, contrary to the legislative intent 

underlying the Arbitration Act, 1991. It is also consistent with the remedial intent of the 

legislation and offends public policy. A partial stay of proceedings which leaves litigants with no 

recourse to private or public adjudication of the claims is inconsistent with s. 64(1) of the 

Legislation Act, which states that every Act “shall be deemed to be remedial”.51 This harsh 

outcome is also not consistent with the intent or spirit of the Arbitration Act, 1991, which was 

not designed to deprive litigants of access to justice.  

 
86. Fifth, the interpretation proffered by TELUS violates the presumption against absurdity 

by resulting in the separation of arbitrable and non-arbitrable matters, and the bifurcation of the 

proceedings, even when the court determines that separation of these matters is unreasonable.  

  
87. On a motion for partial stay under s. 7(5), the court is required to determine whether the 

proceeding involves both arbitrable and non-arbitrable matters under s. 7(5)(a). If it does, 

pursuant to ss. 7(5)(b), the court must determine whether it is reasonable to separate these 

matters. TELUS’s argument that the court’s discretion is limited to either i) staying arbitrable 

matters only or ii) staying all matters including non-arbitrable matters, renders this discretionary 

determination moot.  

88. Under the first scenario, if the arbitrable matters only are stayed, they proceed to 

arbitration and the non-arbitrable matters are litigated in court. Under the second scenario, if all 

matters are stayed, the arbitrable matters again proceed to arbitration and the non-arbitrable 

matters are held in abeyance. Under both scenarios, the arbitrable and non-arbitrable matters are 

separated and the proceeding is bifurcated. This result inevitably follows from TELUS’s 

interpretation of s. 7(5), even when the court has determined that separation of the arbitrable and 

                                                      
51 Legislation Act, 2006, S.O. 2006, c. 21 Sched. F, s. 64. 
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non-arbitrable matters is unreasonable. This illogical outcome could not have been the intention 

of the legislature.  

 
89. This interpretation runs contrary to the presumption against absurdity.52 As explained by 

Professor Sullivan, “[i]interpretation involves the application of legislation to facts in ways that 

affects the well-being of individuals and communities for better or worse.” Thus, “the court’s 

jurisdiction to avoid absurd results parallels and complements its jurisdiction to promote 

legislative purpose.” As such, “a purposive analysis justifies the preference for interpretations 

that lead to good consequences, which are presumed to be intended”. Similarly, “avoiding 

absurdity justifies the rejection of interpretations that lead to bad consequences which are 

presumed not to be intended.”53 

 
90. This Court has recognized that “court adjudication in each province is a public good”.54 

While courts have also recognized the legitimacy of arbitration as a means for dispute 

resolution,55 TELUS’s flawed interpretation of s. 7(5) would subordinate the public adjudication 

of matters to arbitration. It would result in duplicative fact-finding if arbitration awards were to 

remain secret, as they frequently do. It would also deprive litigants of the only available forum 

for the adjudication of their claims, public courts, thereby relieving TELUS of any liability for its 

alleged wrongful conduct. These results are contrary to the intent and spirit of the legislation.   

 
91. Sixth, TELUS’s interpretation of s. 7(5) is inconsistent with the interpretive framework 

established by this Court in Seidel and applied by the Courts below.  Section 7(5) is invoked in a 

motion for a partial stay, which arises in the context of a court proceeding. Interpreted 

purposively, it manifests a legislative intent to preserve judicial discretion to control the conduct 

of court proceedings and to avoid a multiplicity of proceedings where claims subject to 

arbitration are advanced alongside court proceedings that raise identical or similar issues of fact 

and law. Section 138 of the Courts of Justice Act mandates that the court “shall”, to the extent 

possible, avoid multiplicity of proceedings. Alberta, Manitoba and Saskatchewan have similar 

                                                      
52 Sullivan, supra note 40, at Ch. 10 §10.45 [BOA, Tab 1]. 
Sullivan, supra note 40, at Ch. 10 §10.4 [BOA Tab 1].  
54 Douez v. Facebook, Inc., 2017 SCC 33 [Douez], at para. 25.  
55 Seidel v. TELUS Communications Inc., 2011 SCC 15 [Seidel], at para. 99. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16700/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7927/index.do
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provision directing courts avoid a multiplicity of proceedings as far as possible.56 In this way, s. 

7(5) codifies the common law of the provinces of Ontario, Alberta, Manitoba and Saskatchewan 

with respect to avoidance of multiplicity of proceedings.  

 
92. Seventh, TELUS’ argument fails to take notice of the construction of other provisions 

within the Act constraining grants of discretion, contrary to the presumption of consistent 

legislative expression.  Had the legislature intended to constrain the grant of discretion in s. 7(5) 

of the Act it would have drafted the provision to make this clear. Specifically, it would have 

included mandatory language limiting the exercise of discretion as it did elsewhere in the 

Arbitration Act, 1991.  

 
93. The construction of s. 46 is particularly informative as it is the only section of the Act, 

other than s. 7(5), which deals with disputes only partially covered by arbitration agreements. 

There are three provisions in the Act dealing with disputes not wholly covered by an arbitration 

agreement: ss. 7(5), 46(2) and 46(3). Section 7(5) relates to disputes partially covered by 

arbitration agreements in the context of motions to stay court proceedings. Sections 46(2) and 

46(3) address the court’s discretion in relation to arbitral awards flowing from decisions 

involving arbitration agreements that do not cover the entire dispute before the tribunal. Section 

46(1) confers the court with the discretion to set aside arbitral awards. Other provisions in s. 46 

clarify how this discretion is to be exercised.  

 
94. If an arbitral award touches on part of the dispute that was not covered by the agreement, 

s. 46(1)(3) is engaged and the court has discretion to set aside the award. This seemingly broad 

discretion is then narrowed by ss. 46(2) and 46(3). Both ss. 46(2) and 46(3) mandate a specific 

exercise of the court’s discretionary power. Both expressly limiting the discretion conferred by s. 

46(1) using the word “shall”. Section 46(2) mandates the court to exercise its power, when two 

conditions precedent are met, such that only part of the award can be set aside: the part dealing 

with the dispute not covered by the agreement. Similarly, s. 46(3) prohibits the court from 

exercising its power to set aside such an award when one or more of three preconditions are met.  

                                                      
56 Judicature Act, R.S.A. 2000, c. J-2, ss. 8, 5(3)(f); The Court of Queen’s Bench Act, S.M. 1988-
89, c. 4, s. 94; The Queen’s Bench Act, 1998, S.S. 1998, c. Q-1.01, s. 29. 
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95. This construction of ss. 46 (1)-(3), including provisions with mandatory language, results 

in the granting of a narrow discretionary power to the court and stands in stark contrast to the 

plain language of s. 7(5), which confers a binary discretion with two conditions precedent and 

which includes neither mandatory language nor limiting provisions.  

 
96. Sections 7(5), 46(2) and 46(3) address the same subject matter, namely arbitration 

agreements which partially cover disputes, and are drafted in strikingly different language. 

Unlike ss. 46(2) and 46(3), which are expressly linked to s. 46(1), s. 7(5) is drafted as a 

standalone provision. This is a clear indication that the legislature intended for these provisions 

to operate differently. Had the legislature intended for the discretion granted in s. 7(5) to be as 

constrained as TELUS contends, it would have been drafted in a parallel manner to ss. 46(2) and 

46(3).  

vii) The legislative context and history supports the Court of Appeal’s interpretation of 
s. 7(5) 

97. The legislative history of s. 7(5) supports the Court of Appeal’s determination that the 

legislature intended s. 7(5) to confer a discretion to refuse to stay otherwise arbitrable claims in 

the context of a hybrid proceeding.   

 
98. The Ontario Arbitration Act, 1991 is based on the Uniform Arbitration Act (1990) 

adopted by the Uniform Law Conference of Canada (the “ULCC”). The Uniform Arbitration Act 

(1990) emerged from the ULCC’s Alberta Commissioners’ 1989 report57 on the adoption of 

uniform arbitration legislation, which was modeled, in part, on the Alberta Institute of Law 

Research and Reform’s 1988 report “Proposals for a New Alberta Arbitration Act”58 and on the 

UNCITRAL Model Law on International Commercial Arbitration, 1985 (the “Model Law, 

1985.”)  

 

                                                      
57 Uniform Law Conference of Canada, “Domestic Arbitrations” in Uniform Law Conference of 
Canada, Proceedings of the Seventy-First Annual Meeting (Yellowknife: August 1989), pp. 77-
78, 114-177. 
58 Institute of Law Research and Reform, Proposals for a New Alberta Arbitration Act (Final 
Report #51) (Edmonton: Institute for Law Research and Reform, October 1988). 

https://www.ulcc.ca/images/stories/Past_Proceedings_PDF/1989ULCC0071.pdf
https://www.alri.ualberta.ca/docs/fr051.pdf
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99. Neither the 1988 nor 1989 reports nor the Model Law (1985) discussed or included an 

equivalent provision to s. 7(5) – that is, a provision granting the court additional discretion when 

confronted with an arbitration agreement only partially covering the dispute underlying the 

proceeding. The Draft Arbitration Act (1988) appended to the Institute of Law Research and 

Reform’s 1988 report included, without commentary, a provision giving the court discretion to 

refuse a stay of litigation if the “arbitration agreement upon which the application is based… 

does not cover the dispute… or does not bind all parties to the dispute.”59  

 
100. Section 7(5) first appeared in the text of the proposed Uniform Arbitration Act (1990). 

The ULCC’s commentary to s.7 characterized the section as a set of “specific listed 

circumstances which render the arbitration void”,60 but did not specifically discuss s. 7(5).   

 
101. In 2002, the Uniform Law Conference amended s. 7 of the Uniform Arbitration Act, 

1990. The 2002 Annual Meeting’s minutes disclose that the ULCC intended the amendments to 

clarify the “stated intent of section 7”61 in the face of unspecified pre-2002 “contrary”62 appellate 

jurisprudence from Alberta and Ontario.63 This language indicates that the ULCC did not 

                                                      
59 Institute of Law Research and Reform, Draft Arbitration Act (1988), s. 8(2)(a)(iv). 
60 Uniform Law Conference of Canada, Uniform Arbitration Act (1990), pp. 2-6, 2-7. 
61 Uniform Law Conference of Canada, Civil Section Minutes of Meeting (Yellowknife: August 
2002). 
62 Uniform Law Conference of Canada, Civil Section Minutes of Meeting (Yellowknife: August 
2002). 
63 It is likely that one of these “contrary” decisions was International Resource Management v. 

Kappa, 2001 ABCA 146, which is the only reported case prior to 2002 in which the Alberta 

Court of Appeal interpreted s. 7 of the Alberta Arbitration Act, 2000 (identical to s. 7 of the 

Ontario Arbitration Act). The Alberta Court of Appeal held that 7(2) was the sole provision 

conferring discretion to refuse a stay of proceedings in respect of matters governed by an 

arbitration clause: “[t]he court must stay a suit in favour of arbitration when the plaintiff is a 

party to the contract for arbitration. It has no choice. There are a few specified exceptions in s. 

7(2), but none applies here.” (para 20) In obiter, Côté J.A. noted that, despite the fact that the 

proceeding to be stayed touched parties and matters not covered by the arbitration agreement, no 

party had argued the applicability of s. 7(5) on the appeal (para. 8). 

 

http://www.ulcc.ca/en/annual-meetings/302-2002-yellowknife-nt/civil-section-minutes/120-civil-section-minutes-2002
http://www.ulcc.ca/en/annual-meetings/302-2002-yellowknife-nt/civil-section-minutes/120-civil-section-minutes-2002
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consider the amended provision to be novel or contrary to its predecessor; rather, the purpose of 

the amendment was to clarify the statute’s original intent.  

 
102. A side-by-side review of the original and amended versions of s.7 of the Uniform 

Arbitration Act demonstrates that the amendment was intended to clarify that s. 7(2) is not the 

only provision conferring discretion to refuse a stay of proceedings in respect of matters 

governed by an arbitration clause: 

 

Uniform Arbitration Act, 1990 and 
Arbitration Act, 1991 

Amended Arbitration Act, 1992 

 
7 (1) If a party to an arbitration 
agreement commences a proceeding in 
respect of a matter to be submitted to 
arbitration under the agreement, the court 
in which the proceeding is commenced 
shall, on the motion of another party to 
the arbitration agreement, stay the 
proceeding.   
 

… 
7 (5) The court may stay the proceedings 
with respect to the matters dealt with in 
the arbitration agreement and allow it to 
continue with respect to other matters if it 
finds that, 
 

(a)  the agreement deals with only 
some of the matters in respect of 
which the proceeding was 
commenced; and 

 
(b) it is reasonable to separate the 

matters dealt with in the 
agreement from the other matters.  

 

 
7 (1) If a party to an arbitration agreement 
commences a proceeding in respect of a matter to be 
submitted to arbitration under the agreement, the 
court in which the proceeding is commenced shall, 
on the motion of another party to the arbitration 
agreement, stay the proceeding.   

… 

 
(3) Despite subsection (1), where an arbitration 
agreement deals with one or more but not all of the 
matters in dispute in respect of which the proceeding 
was commenced, the court may 
 

(a) refuse to stay the proceeding, or  
 

(b) stay the proceeding with respect to the 
matters in dispute dealt with in the arbitration 
agreement and allow the proceeding to 
continue with respect to the other matters in 
dispute. 

(4) In making a decision under subsection (3), the 
court shall have regard to 
 

(a) the importance of enforcing arbitration 
agreements, and 

(b) whether it is reasonable to separate the 
matters in dispute dealt with in the arbitration 
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agreement from the other  matters in dispute. 

103. The amendment clarifies that, when presented with an arbitration that only partially 

covers the dispute underlying the proceeding, the court is not governed by the mandatory stay 

provision of s. 7(1).  

 
104. Further, the amendment clarifies the scope of the court’s discretion in this situation: the 

court may stay the arbitrable matters in the proceeding to allow arbitration to proceed, or refuse 

the stay altogether, with the arbitrable matters remaining in litigation. There is no discretion to 

stay other, non-arbitrable matters.  

 
105. The amendment also clarifies the factors in the court’s exercise of discretion: “the 

importance of enforcing arbitration agreements” is to be balanced alongside, and does not 

override, the reasonableness of bifurcating the proceedings. Notably, the ULCC did not amend 

the Uniform Act, 1990 to expressly define “proceeding” and “other matters”, or to limit 

application of s. 7(3) (formerly s. 7(5)) is not restricted to individual proceedings. 

 
106. TELUS’s assertion that only s. 7(2) provides discretion to stay arbitrable matters in a 

proceeding is equivalent to the holding in Kappa. This is precisely the conclusion that the ULCC 

found to be contrary to the “stated intent”64 of the Uniform Act, 1990, and which likely drove the 

ULCC to amend the Uniform Arbitration Act, 1990 to clarify – rather than modify – the court’s 

discretion under s. 7.   

C. The Decisions Below are Sound in Policy  

i) There is no tension between the substantive right to arbitrate and the procedural 
device of a class proceeding  

 

107. TELUS’s argument that the decision below permits the procedural device of a class 

proceeding to override the parties’ substantive rights, and confers jurisdiction on the court where 

it has none, is misguided.65 It is the broad discretionary powers conferred by the legislature 

                                                      
64 Uniform Law Conference of Canada, Civil Section Minutes of Meeting (Yellowknife: August 
2002). 
65 Appellant’s Factum, at paras. 80, 81. 

http://www.ulcc.ca/en/annual-meetings/302-2002-yellowknife-nt/civil-section-minutes/120-civil-section-minutes-2002
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under s. 7(5), and not the Class Proceedings Act, 1992, which permits consideration of the 

procedural and contextual circumstances surrounding a stay motion.  

 
108. Further, contrary to the Appellant’s argument, the decisions below and Griffin did not 

emerge from a comparative assessment of the merits of a class proceeding versus individual 

arbitration. Section 7(5) empowers the court to assess the reasonableness of bifurcating 

proceedings that involve both arbitrable and non-arbitrable matters. Section 7(5) is indifferent as 

to the procedural means by which those matters are advanced, be they individual, multi-party or 

class proceedings.  

 
109. It would be a mistake to conclude, as TELUS does, that the courts below conflated their 

analysis of the “reasonableness” of granting a partial stay under s. 7(5) of the Arbitration Act, 

1991 with the preferability analysis under s. 5(1)(d) of the Class Proceedings Act, 1992.66  The 

analysis of reasonableness under s. 7(5) of the Arbitration Act, 1991, particularly in the context 

of a class proceeding, involves consideration of some of the same factors considered in the 

context of the preferability analysis. These include the overlap of liability and damages issues 

between consumer and non-consumer claims, the prospect of multiplicity of proceedings, the risk 

of inconsistent results, and the feasibility and cost of alternative procedures.  

 
110. This analytical overlap does not reveal a legal error in the analysis undertaken by the 

courts below: rather, it reveals the law’s recognition of the need to protect litigants from a denial 

of their substantive rights, when arbitration proceedings are used as a guise to avoid dispute 

resolution and that staying arbitrable claims would amount to granting the defendant “immunity 

from liability”.67 

ii) The primacy of arbitration cannot be used to frustrate access to justice 
 

                                                      
66 ONCA Judgment, supra note 15, at para. 89. 
67 Griffin, supra note 16, at para. 57; ONCA Judgment, supra note 15, at paras. 91-96:On appeal, 

van Rensburg J.A. rejected the argument propounded by TELUS that Conway J. considered 

factors under the preferable procedure analysis, or conducted a comparative weighing of the 

class proceeding versus a multiplicity of individual arbitrations.  
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111. The Court of Appeal’s decision below and Griffin do not contradict the general principle 

that contractual arbitration clauses are presumptively enforceable. Justices Sharpe and van 

Rensburg both recognized that arbitration agreements are generally enforceable and that any 

restriction on the parties’ freedom to arbitrate must be grounded in legislation.68  

 
112.  Primacy of arbitration is not an inviolable principle. It is rooted in the notion of party 

autonomy, which presupposes that contracting parties have the ability to freely negotiate 

arbitration clauses. As this Court has recently recognized in Douez, however, party autonomy is 

a legal fiction in the context of a contract of adhesion, where the contractual relationship is 

marked by grossly uneven bargaining power.69  

 
113. This is not a case where access to justice is advanced through arbitration.70 Private 

adjudication, as an alternative to court proceedings, is illusory if it is economically prohibitive. 

By including a mandatory arbitration clause in its standard terms and conditions, TELUS has 

erected procedural and economic barriers to access to justice that prevent, rather than ensure, 

adjudication of low-value business claims.71 The imbalance of bargaining power is manifest in 

TELUS’s unilateral decision to preclude its own claims against its customers relating to the 

collection of its accounts from the mandatory arbitration clause. 

 
114. Section 7(5) cannot be interpreted to immunize TELUS against hundreds of thousands of 

individual low-value claims. As this Court noted in Douez, “the reasons for holding parties to 

their bargain carry far less weight when there is no opportunity to negotiate a forum selection 

clause”.72 Considered in its contractual context, TELUS’s arbitration agreement is designed to 

impede access to justice. As recognized by Conway J. and van Rensburg JJ.A. in the courts 

below and Sharpe J.A. in Griffin, individual claims advanced in a class proceeding that involves 

                                                      
68 ONCA Judgment, supra note 15, at para. 63.  
69 Douez, supra note 54, at paras. 54-57. 
70 Seidel, supra note 55, at paras. 52, 54.  
71 Griffin, supra note 16, at para. 58 
72 Douez, supra note 54,  at para. 39. 
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hundreds of thousands of low-value claims will likely never be arbitrated.73 In the words of Lax 

J., [i]t is fanciful to think that any claimant could pursue an individual claim.”74 

iii) The decision below is consistent with appellate authority in Alberta and 
Manitoba  

 
115. Upholding the decision below promotes, rather than undermines, commercial certainty. 

The interpretation of s. 7(5) adopted by the Court of Appeal for Ontario, as well as the  

interpretation of equivalent provisions by the Manitoba Court of Appeal and the Alberta Court of 

Appeal, have in the past decade been consistent. The law is clear to corporate defendants such as 

TELUS that a stay of arbitrable claims is not mandatory in the context of proceedings that 

involve both arbitrable claims and non-arbitrable claims, and that the court may exercise its 

discretion to refuse to stay claims that are subject to an arbitration agreement when it is not 

reasonable to separate them from the non-arbitrable claims in the proceeding. This holds true 

regardless of the nature of the legal proceeding through which arbitrable and non-arbitrable 

claims are advanced. This is a well-established result in Ontario, even if it is not one that TELUS 

finds palatable.  

 
116. In Briones,75 the Manitoba Court of Appeal exercised its discretion under s. 7(5) of the 

Manitoba Arbitration Act76 (which is identical to s. 7(5) of the Ontario Arbitration Act, 1991) to 

refuse to stay the common law claims that were subject to an arbitration agreement in the context 

of class proceedings. The common law claims were being pursued alongside non-arbitrable 

statutory rights of action. The court held that it would be unreasonable to separate the common 

law claims from the statutory claims, “having regard to [the common factual] link, the 

undesirability and inefficiency of multiple proceedings, and the risk of potential inconsistent 

results”.77  

 

                                                      
73 Griffin, supra note 16, at para. 57; ONSC Judgment, supra note 2, at para. 80; ONCA 
Judgment, supra note 15, at para. 62. 
74 Griffin, supra note 16, at para. 10, citing Lax J.’s reasons below: Griffin v. Dell Canada Inc., 
2009 CanLII 3557 (ON SC), at para. 92. 
75 Briones v. National Money Mart Co., 2014 MBCA 57 [Briones]. 
76 The Arbitration Act, C.C.S.M. c. A120. 
77 2013 MBQB 168 at para. 61, aff’d Briones, supra note 75, at para. 42. 

https://www.canlii.org/en/on/onsc/doc/2009/2009canlii3557/2009canlii3557.pdf
https://www.canlii.org/en/mb/mbca/doc/2014/2014mbca57/2014mbca57.pdf
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117. Briones has been followed in Manitoba. In Dragonfly Games,78 for instance, the Court of 

Queen’s Bench refused to stay court proceedings in circumstances where the statement of claim 

disclosed claims by four plaintiffs and three defendants, and only one of the plaintiff and one of 

the defendants were signatory to an arbitration agreement. In making this determination, the 

court noted that “severance of a portion of [the] claim would result in the same story being told 

in two different forums at two different times in front of two different decisions makers”, with 

different rights of appeal. Denouncing “multiplicity of proceedings [as] an unacceptable 

mischief”,79 the court concluded that “permitting one part of this claim to be sent to arbitration 

would be an invitation to duplication, additional expense, and discordant findings.”80   

 
118. The Alberta Court of Alberta in New Era81 interpreted s. 7(5) of the Alberta Arbitration 

Act, which is identical to a. 7(5) of the Ontario legislation, in a manner consistent with the courts 

below, the Court of Appeal in Griffin and the Manitoba Court of Appeal in Briones. In New Era, 

the Alberta Court of Appeal interpreted and applied ss. 6 and 7 of the Alberta Arbitration Act in 

the context of parallel arbitral and court proceedings involving sophisticated corporate parties. 

 
119. The court observed that ss. 7(4) and 7(5) were included by the legislature as modifications 

to the draft legislation proposed by the Alberta Institute of Law Research and Reform. The 

inclusion of ss. 7(4) and (5) “indicate[d] that the Legislature, despite its desire to promote and 

fortify the process of arbitration… did not approve of multiple proceedings on the same 

matters.”82 The court explicitly noted that the inclusion of s. 7(5) signals the legislature’s 

recognition that when there are overlapping matters that cannot be reasonably separated, the 

court should be entitled to refuse to stay an action when the arbitration agreement does not bind 

all parties to the dispute.”83 

 

                                                      
78 Dragonfly Games Division Inc. et al v. Biomedical Commercialization Canada Inc. et al., 
2017 MBQB 168[Dragonfly Games]. 
79 The Court of Queen's Bench Act, C.C.S.M. c. C280. 
80 Dragonfly Games, supra note 78, at paras. 21-24.  
81 New Era Nutrition Inc. v. Balance Bar. Co., 2004 ABCA 280 [New Era].  
82 New Era, supra note 81, at para. 38.  
83 New Era, supra note 81, at para. 39.  

https://www.canlii.org/en/mb/mbqb/doc/2017/2017mbqb183/2017mbqb183.pdf


 33  
 

120. The Appellant strains to argue that the decision below and Griffin are at odds with other 

appellate decisions interpreting s. 7(5). In support of this position, it relies on the Saskatchewan 

Court of Appeal’s obiter comments in Alberici,84 and the jurisprudence of provinces whose 

arbitration legislation is materially different from the Arbitration Act, 1991: Quebec and British 

Columbia.  

 
121. Alberici involved sophisticated commercial parties with substantial claims in a dispute over 

a construction project, not consumers seeking recovery of modest sums in the context of a class 

proceeding. One of the parties commenced arbitration and court proceedings in parallel, and the 

other, applied to stay the court proceedings on the basis that the dispute involved a third party not 

bound by the arbitration agreement. The court stayed the proceedings on the basis that s. 8(2) 

(which is equivalent to s. 7(1) of the Ontario legislation) is the sole provision which permits the 

court to refuse to stay the litigation in respect of arbitrable claims.85 In making this determination 

the court referred to the primacy of arbitration over litigation, the relative equality of bargaining 

power, the parties’ sophistication and choice not to exclude third party claims from their 

arbitration agreement.86 This decision was upheld on appeal. 

 
122. Taken at its highest, Alberici stands for the proposition that the multiplicity of proceedings 

and parties is not, by itself, sufficient to justify a refusal by the court to stay proceedings 

involving arbitrable claims.87 Alberici did not address the discretion of the court to grant a partial 

stay of the arbitration in the context of a class proceeding involving potentially hundreds of 

thousands of class members, each with relatively small claims that raise identical legal issues.  

iv) There is no conflict between the Court of Appeal’s decision and this Court’s 
decision in Seidel, Dell and Rogers  

  
123. The decision below is entirely consistent with the analytical framework established in 

Seidel.  Properly construed, s. 7(5) confers broad discretion to the court to stay, or refuse to stay, 

a proceeding with respect to matters that are subject to an arbitration agreement and other non-
                                                      
84 Saskatchewan Power Corporation v. Alberici Western Constructors, Ltd., 2015 SKQB 74 
[Alberici SKQB]; aff’d 2016 SKCA 46 [Alberici]. 
85 Alberici SKQB, supra note 84, at para. 47. 
86 Alberici, supra note 84, at para. 43.  
87 Alberici, supra note 84, at para. 49 

https://www.canlii.org/en/sk/skqb/doc/2015/2015skqb74/2015skqb74.pdf
https://www.canlii.org/en/sk/skca/doc/2016/2016skca46/2016skca46.pdf
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arbitrable claims. Nothing in Seidel, Dell and Rogers supports the Appellant’s effort to distort the 

language of s. 7(5) to justify a bifurcation of the arbitrable and non-arbitrable matters in this 

proceeding. 

 
124. Seidel, Dell and Rogers “stand … for the enforcement of arbitration clauses absent 

legislative language to the contrary.”88 The analytical framework established in Seidel requires 

examination of legislative language and intent, which vary from one provincial arbitration statute 

to the next.89As expressly noted by Binnie J., the outcome in Seidel, namely bifurcated 

proceedings, was consistent with the “legislative choice made by British Columbia in drawing 

the boundaries of s. 172 of [the Business Practices and Consumer Protection Act] as narrowly as 

it did”.90 

 
125. The Ontario Arbitration Act, 1991 does not reveal the same indifference to bifurcation 

and multiplicity of proceedings. Indeed, such indifference would directly conflict with the 

mandatory provision, contained in s. 138 of the Courts of Justice Act, that courts “shall” to the 

extent possible, avoid multiplicity of proceeding. Alberta, Manitoba and Saskatchewan have 

similar provision directing courts to avoid a multiplicity of proceedings as far as possible.91 

British Columbia does not have an equivalent provision to s. 138.  

 
126. As recognized by Binnie J. in Seidel and van Rensburg J.A. in the court below, “the 

bifurcation of proceedings of in Seidel resulted from B.C.’s statutory scheme.”92 In contrast to s. 

7(5) of the Arbitration Act, 1991, the Commercial Arbitration Act does not grant British 

Columbia courts any discretion to stay, or refuse to stay, arbitrable or non-arbitrable matters in a 

particular proceeding. Under the British Columba legislation, the exceptions to the mandatory 

enforceability of arbitration agreements are narrowly construed: s. 15(2) provides that “the court 

                                                      
88 Seidel, supra note 55, at para. 42 (emphasis in original). 
89 Seidel, supra note 55, at paras. 41, 42. 
90 Seidel, supra note 55, at para. 50.  
91 Judicature Act, R.S.A. 2000, c. J-2, ss. 8, 5(3)(f); The Court of Queen’s Bench Act, S.M. 1988-
89, c. 4, s. 94; The Queen’s Bench Act, 1998, S.S. 1998, c. Q-1.01, s. 29. 
92 Seidel, supra note 55, para. 50.  
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shall make an order staying the legal proceedings unless it determines that the arbitration 

agreement is null and void, inoperative or incapable of being performed.”93  

 
127. Section 15(2) of that statute requires the court to stay a legal proceeding in respect of a 

matter to be submitted to arbitration “unless the arbitration agreement is null and void, 

inoperative or incapable of being enforced”. Section 15(2) corresponds partly to s. 7(2) of the 

Ontario Arbitration Act, 1991, but even so, s. 7(2) of the Arbitration Act, 1991 grants Ontario 

courts broader discretion to refuse to stay court proceedings commenced in respect of arbitrable 

matters. For example, Ontario courts have discretion to refuse to stay a proceeding if the motion 

to stay was brought with undue delay or the matter is proper for default or summary judgment. 

This determination requires analysis of the parties’ conduct. 

 
128. These exceptions to the general rule for enforcement of arbitration agreements evidence 

the Ontario legislature’s clear intention to allow the courts to inquire into the reasonableness of 

granting a partial stay of proceedings.  

 
129. The Appellant states that “s. 7(5) does not constitute an explicit legislative override of 

arbitration”.94 This proposition is flawed, as no provision that confers discretion to grant or 

refuse to grant a remedy can be said to “expressly override” arbitration agreements. The 

determinative question, as articulated by Binnie J. in Seidel, is whether s. 7(5) clearly manifests 

“a legislative intent to intervene in the marketplace to relieve consumers of their contractual 

commitment to private and confidential mediation/arbitration and, if so, under what 

circumstances.”95 A plain reading of s. 7(5), in light of the legislative context, leads inexorably 

to an answer in the affirmative.   

 
130. TELUS’s position effectively elevates commercial certainty above the provinces’ 

exclusive jurisdiction to legislate with respect to arbitration. TELUS’s analysis is driven not by 

the language of the legislation, nor by the intent of the legislature, but by the outcome that it 

                                                      
93 Commercial Arbitration Act, R.S.B.C. 1996, c. 55, at s. 15(2). 
94 Appellant’s Factum, at para. 83. 
95 Seidel, supra note 55, at para. 2.  
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seeks. As noted by van Rensburg J.A., TELUS seeks the outcome in Seidel, while ignoring 

essential legislative differences across the provinces.96 

v) The Court of Appeal’s interpretation is consistent with this Court’s 
jurisprudence on enforcement of forum selection clauses  

 
131. The Court of Appeal’s interpretation of s. 7(5) is also consistent with the analytical 

approach adopted by this Court for granting a stay of proceedings on the basis of forum selection 

clauses. As this Court has recently recognized in Douez, “[t]he grossly uneven bargaining power 

between the parties” is a “compelling” policy consideration for not enforcing a forum selection 

clause contained in a contracts of adhesion unilaterally imposed by service providers on 

consumers.97 The rationale underlying this Court’s analysis in Douez is applicable in the context 

of a motion for a partial stay of arbitrable matters governed by contracts of adhesion imposed on 

customers by major service providers with near monopolistic market power.  

 
132. Predictability and certainty lie at the core of the enforcement of both arbitration 

agreements and forum selection clauses. Like arbitration clauses “[f]orum selection clauses serve 

a valuable purpose”. However, the rule that “[a]bsent legislative intervention, the courts will 

generally give effect to the terms of a commercial contract freely entered into, even a contract of 

adhesion”,98 is premised on parties’ capacity to bargain.  

 
133. TELUS seeks to impose mandatory arbitration clauses, not to ensure efficient or 

expedient resolution of claims, but to prevent the pursuit of those claims by customers and shield 

itself from liability for very significant damages. The business customer class members, like 

consumer class members, had no ability to negotiate for alternative dispute resolution. Nor, as 

found by Conway J., is group arbitration permitted for non-consumer claims.99 Therefore, only 

in theory will business customers pursue resolution of their claims through arbitration.   

 
134. This Court has confirmed that the circumstances surrounding the contract are a necessary 

consideration in determining the enforceability of a forum selection clause in a contract of 
                                                      
96 ONCA Judgment, supra note 15, at para. 56. 
97 Douez, supra note 54, at para. 4. 
98 Seidel, supra note 55, at para. 2. 
99 ONSC Judgment, supra note 2, at para. 90.  
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adhesion.100 As noted in Douez and Pompey, “a defendant who cynically flouts a jurisdiction 

clause which he has freely negotiated is more likely to be enjoined than one who has had the 

clause imposed upon him.”101 

 
135. As observed by Professor Pavlovic,102 contracts of adhesion such as the arbitration 

agreements at issue offer certainty and predictability only to the more powerful party. Here, 

TELUS imposed non-negotiable contracts on its customers for essential telecommunications 

services.  

 
136. This reality highlights the shortcomings of an analytical approach to the issue that begins 

from the premise that consumers have a choice to negotiate and turn down the standard-form 

contract. This is particularly true where the two defendants in this class proceeding (TELUS and 

Bell Mobility) control nearly two thirds of the telecommunications market in Canada.103 Any 

choice regarding the general terms of a contract, like arbitration clauses, is illusory. 

 
137. This Court’s decision to recognize the commercial realities underlying forum selection 

clauses is a positive development. It provides everyday people with the opportunity to have their 

claims adjudicated. This is critical for access to justice for consumers. It is equally important to 

recognize these considerations for non-consumers. The Arbitration Act, 1991 was enacted to 

improve access to justice and increase adjudicative efficiency. Staying the business customers’ 

claims here will achieve neither objective. It will, instead, reduce access to justice by making 

substantive rights illusory and result in duplicative proceedings. This cannot be the intention of 

the legislature. 

                                                      
100 Z.I. Pompey Industrie v. ECU-Line N.V., 2003 SCC 27 [Pompey], at para. 29. 
101 Douez, supra note 54, at para. 34.  
102 Marina Pavlović, “Contracting Out of Access to Justice: Enforcement of Forum-Selection 
Clauses in Consumer Contracts” (2016) 17:22 McGill LJ 389 at pp. 421-424, online: 
<https://www.erudit.org/fr/revues/mlj/2016-v62-n2-mlj03081/1040051ar.pdf>. 
103 Communications Monitoring Report 2011, July 2011, p. 160 online (pdf): Canadian Radio-
television and Telecommunications Commission 
<http://publications.gc.ca/collections/collection_2011/crtc/BC9-9-2011-eng.pdf>. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2058/index.do?r=AAAAAQAGcG9tcGV5AQ
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PART IV AND V –  SUBMISSIONS ON COSTS AND ORDER SOUGHT 

138. The Respondent seeks an order that the appeal be dismissed with costs. 

  ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 1 
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