
 

 

SCC File No. 37722 

 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 

BETWEEN: 

 

TELUS COMMUNICATIONS INC. 

 

APPELLANT 

(APPELLANT) 

AND: 

 

AVRAHAM WELLMAN 

 

RESPONDENT 

(RESPONDENT) 

 

AND: 

 

THE ATTORNEY GENERAL OF BRITISH COLUMBIA 

 

INTERVENER 

 

 

FACTUM OF THE INTERVENER, 

ATTORNEY GENERAL OF BRITISH COLUMBIA 

(Pursuant to Rules 42 of the Rules of Supreme Court of Canada) 

 

 

ATTORNEY GENERAL OF BRITISH 

COLUMBIA 

P.O. Box 9280 STN Prov Gov’t 

1001 Douglas Street 

Victoria, BC V8W 2C5  

 

Jonathan Eades 

James Leo Maxwell  

Tel: (250) 387-2789 

Fax: (250) 953-3557 

Email: Jonathan.Eades@gov.bc.ca 

 

Counsel for the Intervener  

NOËL ET ASSOCIÉS, s.e.n.c.r.l. 

111 rue Champlain   

Gatineau, Quebec 

J8X 3R1 

 

 

Pierre Landry 

Tel: (819) 771-7393 

Fax: (819) 771-5397 

Email: p.landry@noelassocies.com 

 

 

Ottawa Agent for the Intervener 

mailto:Jonathan.Eades@gov.bc.ca
mailto:p.landry@noelassocies.com


FASKEN MARTINEAU  

DUMOULIN LLP 

550 Burrard Street, Suite 2900 

Vancouver, BC V6C 0A3 

 

D. Geoffrey Cowper, Q.C. 

Gerald L. R. Ranking 

Andrew Borrell 

Alexandra Mitretodis 

Tel: (604) 631-3131 

Fax: (604) 631-3232 

Email: gcowper@fasken.com 

 

Counsel for the Appellant 

FASKEN MARTINEAU  

DUMOULIN LLP 

55 Metcalfe Street, Suite 1300 

Ottawa, ON 

K1P 6L5 

 

 

 

Sophie Arseneault 

Tel: (613) 696-6904 

Fax: (613) 230-6423 

Email: sarseneault@fasken.com  

 

Ottawa Agent for the Appellant 

ROCHON GENOVA LLP 

121 Richmond Street West, Suite 900 

Toronto, ON M5H 2K1 

 

Joel P. Rochon 

Peter Jervis 

Tel:  (416) 548-9874 

Fax: (416) 363-0263 

Email:jrochon@rochongenova.com 

 

Counsel for the Respondent 

 

SUPREME ADVOCACY LLP 

100 – 340 Gilmour Street 

Ottawa, ON K2P 0R3 

 

 

Marie-France Major 

Tel: (613) 695-8855 Ext: 102 

Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca  

 

Ottawa Agent for the Respondent 

mailto:gcowper@fasken.com
mailto:sarseneault@fasken.com
mailto:jrochon@rochongenova.com
mailto:mfmajor@supremeadvocacy.ca


i 

 

ATTORNEY GENERAL OF BRITISH COLUMBIA’S FACTUM 

 

TABLE OF CONTENTS 

 

PART I – OVERVIEW AND FACTS 1 

PART II – INTERVENER’S POSITION ON QUESTIONS ON APPEAL 2 

PART III – STATEMENT OF ARGUMENT 2 

PART IV – SUBMISSIONS CONCERNING COSTS 10 

PART V – ORAL ARGUMENT 10 

PART VI – TABLE OF AUTHORITIES 11 

PART VII – LEGISLATION 11 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



1 

 

 

PART I – OVERVIEW AND FACTS 

 

1. The Attorney General of British Columbia (“AGBC”) submits that the Supreme Court of 

Canada needs to clarify the operation of stay of proceedings provisions and legislative overrides 

of arbitration agreements. In particular, the scope of application of an important British Columbia 

case, Seidel v. Telus Communications Inc., 2011 SCC 15 (“Seidel”), should be resolved.  

 

2. There is a shared genealogy in modern arbitration legislation in Canada. Leading cases, 

particularly Supreme Court of Canada decisions, which explain core provisions and concepts in 

one arbitration statute can affect the understanding and interpretation of arbitration legislation in 

other jurisdictions. Care is needed; there are distinctions between the arbitration statutes that need 

to be respected.  

 

3. Seidel is the Court’s leading authority on the interpretation of stay of proceedings 

provisions and legislative overrides of arbitration agreements. Seidel was a divided decision. The 

courts below and the parties take different views on the application of Seidel to the Case on 

Appeal.  

 

4. Stay of proceedings provisions are one of the crucial points of the legislated interface 

between the courts and arbitration, as discussed further below. The efficient administration of 

justice is hampered when contours of the interface between arbitration and the courts remain 

uncertain. Stability, clarity, and predictability in the interpretation of stay of proceedings 

provisions and legislative overrides of arbitration agreements are important beyond the Case on 

Appeal.  

 

5. Improvements in the court-arbitration interface are best made when there is dialogue 

between the courts and the legislatures. With the aim of advancing this dialogue, the AGBC sets 

out several points below which it requests this Court consider when addressing the clarity 

required to determine whether the legislature has directed the override of an arbitration 

agreement.  
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PART II – INTERVENER’S POSITION ON QUESTIONS ON APPEAL 

 

6. The Appellant frames the Question In Issue as “Did the Court of Appeal err in holding that 

s. 7(5) of the Act permits a court to refuse to stay claims of business customers that are subject to 

an enforceable arbitration agreement?”
1
  

7. In its Motion to Intervene at para. 20, the AGBC stated:  

“Justice van Rensburg of the Court of Appeal observed correctly that there is no equivalent 

to s. 7(5) in British Columbia’s arbitration legislation.
2
 If granted leave to intervene, the 

AGBC would take no position on either the interpretation of s. 7(5) of the Arbitration Act, 

1991 or the particular dispute between the parties.” 

 

8. The AGBC’s interest in this appeal is to preserve the principle that arbitration agreements 

will be upheld in the absence of a clear legislative override.   

 

PART III – STATEMENT OF ARGUMENT 

 

A. Stay of proceedings provisions: context and developments  

 

9. This Court has addressed several of the court-arbitration interface points in recent years: 

1) stay of court proceedings: Seidel; Dell Computer Corp. v. Union des consommateurs, 

2007 SCC 34; Burlington Northern Railroad Co. v. Canadian National Railway Co., 

[1997] 1 S.C.R. 5. 

2) challenges to arbitral jurisdiction (Competence – Competence): Rogers Wireless Inc. v. 

Muroff, 2007 SCC 35. 

3) applications to set aside an arbitral award: Desputeaux v. Éditions Chouette (1987) inc., 

2003 SCC 17. 

4) appeals of questions of law arising from arbitral awards: Sattva Capital Corp. v. 

Creston Moly Corp., 2014 SCC 53; Urban Communications Inc. v. BCNET Networking 

Society, 2016 SCC 45; Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32. 

                                                 
1
 Appellant’s Factum, para. 43. 

2
 Court of Appeal Reasons, para. 73.  



3 

 

5) recognition and enforcement of arbitral awards: Yugraneft v. Rexx Management Corp., 

2010 SCC 19.
3
 

10. Items 1-5 track the approximate stage in the arbitral proceedings that interface issues with 

the court commonly occur. 

 

11. Stay of court proceedings provisions are among the most important interface points in 

arbitration legislation. Contested stay applications are common.  

 

12. The domestic arbitration acts in most Canadian jurisdictions are based on the United 

Nations Commission on International Trade Law (“UNCITRAL”) Model Law, 1985 (the “Model 

Law”). There are variations by jurisdiction. Nevertheless, there is considerable similarity in many 

of the key statutory provisions, including stays of court proceedings, both within Canada and in 

Model Law jurisdictions elsewhere in the world.
4
  

 

13. There are equivalent sections to s. 7(5) of the Arbitration Act, 1991, SO 1991, c. 17 in the 

following Canadian jurisdictions: 

  Nova Scotia: Commercial Arbitration Act, SNS 1999, c. 5, s. 9(5); 

  New Brunswick: Arbitration Act, SNB 1992, c. A-10.1, s. 7(5);  

  Manitoba: The Arbitration Act, CCSM, c. A120, s. 7(5); 

  Saskatchewan: The Arbitration Act, 1992, SS 1992, c. A-24.1, s. 8(5); 

 Alberta: Arbitration Act, RSA 2000, c. A-43, s. 7 (5); and 

 Prince Edward Island: Arbitration Act, SPEI 1996, c 4, s. 7(5) [Enacted but unproclaimed]. 

 

                                                 
3
 The Court has not yet considered another critical area of court-arbitration interface in the 

commercial arbitration context: challenges to arbitrator independence and impartiality. 
4
 Domestic and international arbitration legislation based on the Model Law has been adopted in 

more than one hundred jurisdictions. 
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14. British Columbia’s Arbitration Act, [RSBC 1996] Ch. 55 has no equivalent section.
5
  

 

15. The above acts were based on a Uniform Law Conference of Canada (“ULCC”) Uniform 

Arbitration Act (1990), which was, in turn, influenced by the Model Law. British Columbia’s 

Arbitration Act was enacted in 1986 and thereby predates the Uniform Arbitration Act (1990).
6
 

However, British Columbia’s Arbitration Act was also influenced by the Model Law, and early 

amendments included stay of proceedings provisions which are virtually identical to the Model 

Law.  

 

16. Notwithstanding that neither the Model Law nor British Columbia’s Arbitration Act 

contain a s. 7(5) equivalent, British Columbia’s courts can and do grant partial stays of court 

proceedings. They do so by reviewing the stay of proceedings provision, the scope of the 

arbitration agreement, the scope of the claim submitted for resolution in court and, if applicable, 

any clear and express legislative override—in part or in whole—of the arbitration agreement. 

Seidel, of course, was a case where those elements were reviewed and a partial stay of court 

proceedings was granted. Since Seidel was decided, British Columbia has enacted further 

overrides of arbitration agreements, as reviewed below. 

 

17. The AGBC recently convened an Arbitration Advisory Group (“AAG”) and requested 

recommendations to government on modernizing British Columbia’s international and domestic 

arbitration legislation.
7
 A central directive for the AAG is to make recommendations that 

improve and clarify the legislative interface between arbitration and the courts. The AAG is 

presently reviewing the ULCC, Uniform Arbitration Act (2016) as part of this direction.  

                                                 
5
 In 2013, British Columbia’s Commercial Arbitration Act was renamed the Arbitration Act. The 

stay of proceedings provision remained unchanged, apart from an expansion to incorporate 

family law pleadings. 
6
 See Seidel, para. 110.  

7
 On May 17, 2018, the International Commercial Arbitration Amendment Act, 2018 received 

Royal Assent, updating British Columbia’s International Commercial Arbitration Act, RSBC 

1996, c. 233. The amendments improved the court-arbitration interface in several areas, including 

the consolidation of arbitrations, the threshold for challenges to arbitrator independence or 

impartiality, and the creation of appeals from negative jurisdictional rulings. The stay of 

proceedings provision, s. 8, was not altered. 
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18. The AGBC notes that ULCC made substantial revisions to the stay of proceedings 

provision in the Uniform Arbitration Act (2016).
8
 The ULCC deleted s. 7(5), consistent with 

Alberta Law Reform Institute recommendations that s. 7(5) of Alberta’s Arbitration Act be 

repealed in order to clarify the primacy of s. 7(1) and 7(2).
9
 

 

B. Seidel: The AGBC’s view 
 

19. The AGBC views Seidel as an important part of a continuing dialogue on the court-

arbitration interface between the courts and the legislatures. In Seidel, this Court considered the 

interaction of key provisions of British Columbia statutes: the stay of proceedings provision, s. 15 

of the (then-named) Commercial Arbitration Act; and a provision concerning court actions 

respecting consumer transactions, s. 172 of the Business Practices Consumer Protection Act 

(“BPCPA”).  

 

20. Five judges of this Court decided that a partial override had been created by the BPCPA, s. 

172. Yet four judges concluded that the statutory language was “not nearly sufficient for us to 

conclude that s. 172 ‘constitutes a legislative override of the parties’ freedom to choose 

arbitration.”
10

 Eight of the judges who heard Seidel have retired from the Court, including the 

three judges who wrote the majority and dissenting decisions.  

21. The parties to the Case on Appeal dispute the application of Seidel. The Appellant has 

submitted that “the premise on which the Court of Appeal rejected this Court’s decision in Seidel 

is flawed”.
11

 The Respondent, in turn, maintains that the “decision below is entirely consistent 

with the analytical framework established in Seidel” and considers that "TELUS's interpretation 

of s. 7(5) is inconsistent with the interpretative framework established in Seidel and applied by 

the courts below."
12

 

 

                                                 
8
 Uniform Law Conference of Canada, Uniform Arbitration Act (2016), adopted December 1, 

2016, p. 6.  
9
 Alberta Law Reform Institute, Arbitration Act: Stay and Appeal Issues, Final Report 103, 

September 2013, pp. 12-20, AGBC Authorities.  
10

 Para. 161. 
11

 Appellant’s Factum, para. 84.  
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22. In this circumstance, the AGBC has intervened to ensure that Seidel continues to be 

preserved as stable law in its jurisdiction of origin, British Columbia, irrespective of the 

resolution of the dispute between these parties under the Ontario Arbitration Act. 

 

23. Seidel considered different statutory provisions than those in issue in the Case on Appeal 

but the context was similar: namely, the interaction between arbitration agreements, stays of 

proceedings, class actions, and consumer protection legislation. Most importantly, there is an 

underlying approach in Seidel that appears to the AGBC to be practical and applicable: read the 

arbitration clause, read the legislation purportedly overriding the arbitration clause, and interpret 

such legislation textually, contextually, and purposively to determine the extent of any override. 

Depending on the scope of the arbitration agreement and the scope of the dispute submitted to 

court, there may be a stay of proceedings in whole or in part. 

 

24. However, given the sharply divided reasons in Seidel, the AGBC views that statutory 

language such as s. 172 of the BPCPA is at the limit of what this Court would—and should—

consider a sufficiently clear legislative override of an arbitration agreement.  

 

25. These limits are important and the dialogue between courts and legislatures has not 

stopped with Seidel. There are further recent clear and express post-Seidel legislative overrides of 

arbitration agreements of which this Court should be informed. 

 

26. In 2013, British Columbia made several major adaptations to its Arbitration Act in the 

family law context:  

 An arbitration agreement may be made in a family law dispute only after the 

dispute has arisen: s. 2.1(1)(a).  

 Courts are provided special powers to set aside or replace an arbitration agreement 

or an arbitration award when vulnerable parties are in need of protection: s. 

2.1(3)(a).  

 The appeal provisions from a family arbitration award are broader in scope than 

commercial arbitration and are more protective of family parties: s. 31(3.1).  

                                                                                                                                                              
12

 Respondent’s Factum, paras. 91 and 123. 
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27. In 2015, British Columbia also enacted specific dispute resolution protection for 

franchisees.  Section 12 of the Franchise Act, SBC 2015, c. 35, voids provisions of franchise 

agreements which restrict application of the law of British Columbia or restrict jurisdiction or 

venue to a forum outside British Columbia including, but not limited to, claims submitted to 

arbitration. In consequence, arbitration and litigation relating to a franchise agreement in British 

Columbia must be held in British Columbia and follow British Columbia law.
 
 

 

28. In 2017, Alberta followed Québec and Ontario and amended its Consumer Protection 

Act, RSA, 2000, Ch. C-26.3, providing in s. 16 that mandatory arbitration clauses are void 

and unenforceable unless (i) the arbitration agreement was entered into after the dispute 

arose, or (ii) the arbitration provision or agreement provides the consumer with the right to 

decide after a dispute has arisen whether to arbitrate or take the matter to court. 

 

C. Legislative Overrides: Comparative Law Summary  

 

29. An underlying concern that animates the Case on Appeal is that arbitration has the 

potential to be applied to render low-value claims uneconomic and infeasible to pursue. 

 

30. Commercial arbitration commonly operates smoothly in the business-to-business context. 

The Model Law was designed for this context. However, problems arise when arbitration 

agreements effectively stymie low-value claims that might otherwise be resolved in small claims 

court or aggregated.
13

 The courts are properly concerned that for such claims arbitration will 

never occur, nor any other form of dispute resolution, and access to justice will be denied.  

 

31. The issue of arbitration agreements defeating consumer claims is topical and controversial 

in the United States. This Court needs to be aware of that controversy, yet should distinguish 

Canadian circumstances.  

 

                                                 
13

 In British Columbia, claims under $5,000 can be resolved online by the Civil Resolution 

Tribunal: Civil Resolution Tribunal Act, SBC 2012, Ch. 25. 
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32. Arbitration in the United States is governed by the Federal Arbitration Act, 9 U.S.C. ch. 1 

(“FAA”). There is no equivalent to this statute in Canada: i.e. a federal arbitration act that applies 

to both international and domestic arbitration and, due to expansive readings of interstate 

commerce, frequently supersedes state arbitration laws. The FAA was forward-thinking—

arguably visionary—arbitration legislation when enacted. It is now nearly a century old.  

 

33. The United States Supreme Court has issued several major, divided rulings in recent years 

supporting the paramountcy of the FAA, including:  

 AT&T Mobility LCC v. Concepcion, 131 S. Ct. 1740 (2011): The FAA supersedes 

state law which classified class action waivers in consumer contracts as 

unconscionable and unenforceable. 

 American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013): The 

FAA supersedes federal anti-trust legislation, Sherman Antitrust Act (Sherman 

Act), 26 Stat. 209, 15 U.S.C. §§ 1–7. 

 Epic Sys. Corp. v. Lewis, No. 16-285, slip op. (U.S.S.C. May 21, 2018): The FAA 

supersedes the National Labor Relations Act, 29 U.S.C. §§ 151-169.  

 

In American Express, supra, Justice Scalia reflected the USSC majority view of the FAA: the 

legislation will be upheld “unless overridden by a contrary congressional command.”
14

 An 

Arbitration Fairness Act of 2018 had been referred to the Senate Committee on the Judiciary at 

the time this factum was written.
15

 If passed, the bill would amend the FAA—providing the 

needed contrary congressional command—and prohibit a predispute arbitration agreement from 

being valid or enforceable if it required arbitration of an employment dispute, consumer dispute, 

antitrust dispute, or civil rights dispute. Previous efforts to enact similar amending legislation 

have been unsuccessful. 

 

                                                 
14

 American Express, supra, at p. 2309.  
15

 https://www.congress.gov/bill/115th-congress/senate-bill/2591. 
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34.  The problems presently hampering legislative modification of United States arbitration 

agreements are confined to that country. Arbitration agreements have been altered in different 

ways in other jurisdictions.  

 

35. For instance, England alters arbitration agreement enforceability by statutorily 

deeming such agreements as unfair for claims under a specified value in regulation—

presently £5,000.
16

 Protection in the English Arbitration Act is also expressly extended to 

consumers who are legal persons.
17

 England has further enacted consumer protection 

legislation, reflecting European Union Directive 93/13/EEC of 05/03/1993 setting out 

specific contract terms which may be regarded as unfair, including a term which requires a 

consumer to take disputes exclusively to arbitration.
18

 

 

36. In Canada, legislative action remains robust as this Court has recognized: e.g. the Québec 

legislature prospectively prohibited consumer arbitration agreements the day after this Court’s 

hearing in Dell.
19

  

 

37. Development of Canadian legislative overrides of arbitration agreements remains 

active post-Seidel, as reviewed above. Such legislative adjustments have been clearly and 

expressly tailored to address particular vulnerable persons, while continuing to maintain the 

integrity of arbitration agreements.  

 

D. Conclusion 

 

38. Canadian legislatures are capable of speaking clearly, and have spoken clearly, on the 

subject of legislative overrides of arbitration agreements. The AGBC favours a consistent 

approach upholding arbitration agreements in the absence of a clearly legislated override.  

 

                                                 
16

 Arbitration Act, 1996, c. 23, s. 91; Arbitration Act 1996, Merkin and Flannery, 5
th

 ed., p. 

382.  
17

 Arbitration Act, 1996, c. 23, s. 90. 
18

 Consumer Rights Act, 2015, c. 15, Schedule 2, Part 1, s. 20. 
19

 Dell, supra, para. 8. 
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39. The Case on Appeal raises a next generation problem, building on Seidel and beyond 

present United States arbitration incapacities and concerns: low-value claims which are similar to 

consumer claims, except they are brought by businesses. 

 

40. Assuming that deference continues to be afforded to the legislatures to clearly and 

expressly define the circumstances in which arbitration agreements are void or adjusted, further 

legislative response is possible, expressly addressing arbitration agreements affecting persons 

analogous to consumers. 

 

PART IV – SUBMISSIONS CONCERNING COSTS 

 

41. Pursuant to the order of the Court dated August 16, 2018, the several interveners are to pay 

to the appellant and the respondent any additional disbursements occasioned to the appellant and 

respondent by their intervention. 

 

PART V – ORAL ARGUMENT 

 

42. Pursuant to the order of the Court dated August 16, 2018, the Attorney General is 

permitted to present oral argument not exceeding five (5) minutes at the hearing of the appeal. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27 day of September, 2018. 

 

 

 

___________________________  _________________________________ 

Pierre Landry     Jonathan Eades 

Ottawa agent for the Intervener   Solicitor for the Intervener 

Attorney General of British Columbia Attorney General of British Columbia 

 

 

_________________________________ 

      James L. Maxwell 

Solicitor for the Intervener 

Attorney General of British Columbia 
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