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PART I - OVERVIEW 

I. The integrity of Canadian citizenship and the scope of limitations on the right to 

Canadian citizenship are issues of public importance. In finding that Alexander Vavilov 

("Vavilov") was not a Canadian citizen by birth based on his parents' employment as 

Russian spies in Canada, the Registrar of Citizenship ("Registrar·') adopted an 

interpretation of s. 3(2)(a) of the Citizenship Act (the "Act" ) that was rational and 

defensible and within the range of acceptable outcomes. Section 3(2)(a) of the Act 

precludes citizenship for children born in Canada if neither of their parents is a citizen or 

permanent resident and either one is "a diplomatic or consular officer or other 

representative or employee in Canada of a foreign government. " [Emphasis added.] 

2. The majority of the Federal Court of Appeal ("'FCA") engaged in an inappropriate 

and formalistic statutory interpretation exercise to hold that the Registrar' s interpretation 

was unreasonable. This undermined Parliament's intent to task the Registrar of Citizenship, 

and not the courts, with administering the Act. The majority's reading-in of a requirement 

of "diplomatic privileges and immunities" for the "employees" covered by s. 3(2)(a) was 

flawed. It failed to take into account the purposes served by the Act and that the primary 

duty of both spies and diplomats is to serve a foreign government. The majority's approach 

thus raises important issues about the integrity of Canadian citizenship and broad concerns 

about the improper use of statutory interpretation as a tool for judicial intervention. 

3. The majority's development and application of the reasonableness standard of 

review also raises issues of public importance. By continuing to rely on a "margins of 

appreciation" approach at odds with this Court·s jurisprudence, the majority has sown 

uncertainty in the law. Its advocacy of an "exacting" review for statutory interpretation is 

premised on novel and unsound considerations, and undermines the principled balance of 

legislative supremacy and rule of law at the core of modern judicial review. This 

methodology effectively abandons deference and results in disguised correctness review, 

wherein the existence of only one reasonable interpretation becomes the norm. The 

majority' s decision has broad implications in federal jurisdiction and the soundness of its 

approach is an issue of public importance deserving of this Court's attention. 
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A. SUMMARY OF THE FACTS AND HISTORY OF THE PROCEEDINGS 

4. Sometime in the late 1980s or early 1990s, Vavilov's parents, Elena Vavilova and 

Andrey Bezrukov, entered Canada illegally and assumed the identities of dead infant 

Canadians. They were working on a deep cover assignment for Russia's fo reign 

intelligence service (the "SVR'"). Vavilov's parents were in fact born in Russia and are 

citizens of that country. 1 

5. To bolster the plausibility of their fa lse identities (or " legends"), deep cover Russian 

agents pursue higher education and legitimate employment in their host countries; they are 

a lso often deployed as couples and have children to deepen their Jegend.2 Canada made a 

good host country because of its openness and international reputation, which helped deep 

cover agents like Vavi lov's parents to eventually move on to target countries like the 

United States, where they could make connections, or infiltrate, and gather intell igence.3 

6. Vavilov' s parents built lives in Canada under their assumed Canadian identities, 

Donald Howard Heathfield and Tracey Lee Ann Foley. During their time here, they had 

two children - Timothy, born in 1990, and then the respondent, Alexander, born in l 994. 

Vavilov's parents both completed post-secondary education and were employed under 

their assumed identities."' In 1995, one year after Vavi lov was born, his family moved to 

France. This was the last time any member of the family resided in Canada. Eventually 

the family moved to Boston, where Vavi lov 's father completed a graduate degree at 

Harvard's John F. Kennedy School of Government.5 

7. All of the fami ly members became naturalized American citizens. On June l , 2010, 

Federal Bureau of Investigation ("FBI") agents arrested Vavilov' s parents and charged 

1 FBI Charges in South. Dist. New York [FBI Charges], Application, TAB D at 109, l 11 , 
12 1- 122. 
2 Ibid at 109-110; Registrar's Decision Letter and Report to the Registrar [Registrar's 
Decision], Application, TAB Bl at 13-1 5. 
3 Registrar's Decision, Application, TAB Bl at 14- 15. 
4 Vavi/ov v Canada (MCI), 2015 FC 960, [2016] 2 FCR 39 [FC Decision] at paras 2-3, 
Application, TAB B2 at 20-21. 
5 Ibid at para 3, Application, TAB B2 at 20-21. 
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them with espionage-related offences. On July 8, 20 I 0, they pleaded guilty to the 

conspiracy charges and were returned to Russia in a spy swap the next day. 6 

8. On July 5, 2010, Vav.ilov and his brother used their previously obtained Canadian 

passports to fly to Russia. The United States government revoked Vavilov's American 

passport and citizenship and, on December I 0, 20 I 0, Russian authorities issued him and 

his brother Russian passports and birth certificates. 7 

9. Vavilov made two unsuccessful attempts to obtain a new Canadian passport, one in 

2010 and the other in 201 l. In June 2012, he applied for a Canadian student visa, which 

was issued and then cancelled as a result of security, identity, and citizenship concerns 

regarding him and his family. At the request of Canadian officials, he corrected the name 

on his Ontario birth certificate as well as his parents' names and birth information.8 

I 0. Based on this amended birth certificate, he applied for and obtained a Certificate of 

Canadian Citizenship ("Certificate") in January 2013. In his application, Vavilov stated 

that his parents were not employed by a foreign government or international agency at the 

time of his birth.9 Subsequently, after he applied for a new Canadian passport, the Registrar 

of Citizenship, the official responsible for certificates under Canada' s citizenship 

legislation, advised Vavilov there was reason to believe his Certificate had been mistakenly 

issued due to an administrative error. The Registrar informed Vavilov she had reason to 

believe his parents were granted citizenship under assumed identities and were employees 

of the SVR while in Canada, thus excluding him from citizenship under s. 3(2)(a) of the 

Act. Vavilov provided submissions in response. 10 

6 FBI Charges, Application, TAB D at 107-108; see also FC Decision at paras 4-5, 
Application, TAB B2 at 21; and Registrar's Decision, Application, TAB B 1 at 6, 11. 
7 Registrar's Decision, Application, TAB B 1 at 6; FC Decision at para 6, Application, TAB 
82 at 22. 
8 Registrar's Decision, Application, TABB I at 6-7; FC Decision at paras 7-8, Application, 
TAB B2 at 22. 
9 FC Decision at para 8, Application, TAB 82 at 22. 
10 Registrar's Decision, Application, TAB B 1 at 7-8, 17. 



- 4 -

l l. After considering a report and recommendation subsequently prepared by a 

Citizenship Analyst, as well as Vavilov' s submissions, the Registrar decided to recall and 

cancel Vavilov's citizenship certificate on August 13, 2014. Vavi lov was advised of this 

decision and that he was no longer recognized as a citizen of Canada two days later. 11 

B. JUDICIAL REVIEW & APPEAL 

12. Vavilov sought judicial review of the Registrar of Citizenship's decision in the 

Federal Court. Justice Bell applied the correctness standard of review and upheld the 

Registrar' s decision. The Court also found Vavilov's allegations of a breach of procedural 

fairness to be without merit and certified two questions of general importance: 

What is the standard of review applicable to the determination of whether 
Mr. Vavilov is not a Canadian citizen by reason of the application of 
paragraph 3(2)(a) of the Citizenship Act? 

Are the words .. other representative or employee of a foreign government 
in Canada " found in paragraph 3(2)(a) of the Citizenship Act limited to 
foreign nationals who benefit from diplomatic privileges and immunities?12 

13. The FCA allowed the appeal and quashed the Registrar of Citizenship' s decision to 

cancel Vavilov' s certificate. The FCA unanimously upheld the Federal Court's decision on 

the fairness issue, holding that Vavilov knew the case to meet and was able to make 

meaningful submissions. 13 The FCA also unanimously held that reasonableness was the 

appropriate standard of review for the Registrar's interpretation of the statutory provision. 14 

14. The majority, per Stratas and Webb JJA, proceeded to apply the reasonableness 

standard with an "exacting" "margin of appreciation" 15 and found the Registrar's 

interpretation of s. 3(2)(a) not to be reasonable. After undertaking a lengthy statutory 

interpretation exercise, the majority found the provision excluded only the children of 

11 Registrar' s Decision, Application, TABB 1 at 4-5; FC Decision at para 12 Application, 
TAB B2 at 24. 
12 FC Decision at para 31, Application, TAB B2 at 32. 
13 Vavilov v Canada (MCI), 20 17 FCA 132 [FCA Decision] at paras 16-17, 92, Application, 
TAB B3 at 40-41 , 65. 
14 Ibid at paras 24-36, 92, Application, TAB 83 at 42-45, 65. 
15 Ibid at para 36, Application, TAB 83 at 45. 
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fore ign government employees who benefitted from "diplomatic immunities and 

privileges."16 The majority viewed this as consistent with international law and held that 

reading-in this qualification was the only reasonable interpretation. 17 

15. In dissent, Gleason JA held that the provision admitted of at least two reasonable 

interpretations and to conclude otherwise was to engage in correctness review. She did not 

agree that the context or purpose of the provision mandated the majority ' s interpretation, 

and would have dismissed the appeal. 18 

C. LEGISLATIVE FRAMEWORK 

16. To be recognized as a Canadian citizen, an individual must meet the statutory 

requirements of Canada·s citizenship legislation. The Canadian Citizenship Act19 (" 1947 

Act" ) was Canada' s first statute to define Canadian citizenship status. In 1950, s. 5(3) was 

added to the 1947 Act to create an exception to citizenship by birth for children of foreign 

nationals who were diplomatic or consular officers or representatives accredited to Her 

Majesty, or employees attached to or in the service of a diplomatic mission or consulate.20 

17. In 1977, the I 9-17 Act was repealed and the Cilizenship Act came into force.21 

Section 3 of the current Act defines who is a Canadian citizen, and quali fies the statutory 

right to citizenship by birth found ins. 3(l )(a) with the exceptions found in s. 3(2). Section 

3(2)(a) states thats. 3(1)(a) does not apply to a person " if, at the time of his birth, neither 

of his parents was a citizen or lawfully admitted to Canada for permanent residence and 

either of his parents was [ ... ] a diplomatic or consular officer or other representative or 

employee in Canada of a foreign government.'. Prior to the 1985 statutory revision process, 

the French text of the last part of this provision read: "agent diplomatique ou consulaire ou 

un autre representant ou employe au Canada d ' un gouvernement etranger." Since 1985, 

16 Ibid at para 45, Application, TAB B3 at 48. 
17 Ibid at para 72, Application, TAB B3 at 58. 
18 ibid at paras 96, 98-101, Application, TAB 83 at 66-70. 
19 The Canadian Citizenship Act, SC 1946, c 15; The Canadian Citizenship Act, RSC 1970, 
c C-1 9. 
20 An Act to amend The Canadian Citizenship Act, SC 1950, c 29, s. 5(2). This provision 
became s. 5(3) in RSC 1970 and is re ferred to as such throughout this memorandum. 
21 Citizenship Act, SC 1974-75-76, c 108; Citizenship Act, RSC 1985, c C-29. 
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the French text has read: "agent diplomatique ou consulaire, representant a un autre titre 

ou au service au Canada d ' un gouvemement etranger." Neither the English nor the French 

text of this provision has been modified subsequently. 

PART II - POINTS IN ISSUE 

18. There are two issues of public importance warranting this Court's attention: 

a) The majority of the FCA's interpretation of s. 3(2)(a) of the Citizenship Act 
undermines its purpose and the integrity of Canadian citizenship, and raises 
a broader issue about the improper use of statutory interpretation principles 
as a tool for judicial intervention. 

b) The majority' s approach to reasonableness review is inconsistent with this 
Court's jurisprudence, creates uncertainty and is an inappropriate 
development of the law. 

PART III - ARGUMENT 

A. ISSUES OF PUBLIC IMPORTANCE 

l 9. The proposed appeal raises issues of pub I ic importance that warrant deterrn ination 

by this Court.22 The acquisition of citizenship, who is entitled to it and how to interpret 

the statutory bars to it, are important questions implicating the integrity of Canadian 

citizenship. The majority's use of a formalistic statutory interpretation exercise to 

undermine the Registrar of Citizenship's interpretation raises a broad issue of public 

importance regarding the imposition of judicial standards and methodologies on 

administrative decision-makers in their statutory interpretation. 

20. Also important is the question of whether deference ought to be paid to the 

interpretation of the Citizenship Act adopted by the Registrar of Citizenship. The 

majority's embrace of an "exacting" review to impose its own interpretation has significant 

implications, as it is premised on novel considerations and grants no deference through a 

"margins of appreciation" approach this Court has repeatedly criticized. The majority's 

ruling creates uncertainty in the law and has broad implications throughout federal 

jurisdiction. These are important issues deserving of this Court's intervention. 

22 Supreme Court Act, RSC 1985, c S-26, s 43( I). 
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B. INTEGRITY OF CANADIAN CITIZENSHIP & STATUTORY 
INTERPRETATION BY ADMINISTRATIVE DECISION-MAKERS 

21. The integrity of Canadian citizenship and scope of limitations on the right to 

Canadian citizenship arc issues of public importance. In finding that Vavilov was not a 

Canadian citizen based on his parents' employment as Russian spies, the Registrar of 

Citizenship adopted an interpretation of s. 3(2)(a) that was rational and defensible and 

within the range of acceptable outcomes based on the statutory language. The majority's 

instrumental use of principles of statutory interpretation to read-in a requirement of 

"diplomatic privileges and immunities" for the "employees" covered by s. 3(2)(a) is 

problematic and raises broader concerns about the improper use of statutory interpretation 

as a tool for judicial intervention in the era of deference as respect. 

1) Reasonable Statutory Interpretation Docs Not Require Judicial Analvsis 

22. If reasonableness presumes that administrative decision-makers' interpretations of 

their home statute - and even implied interpretations - deserve deference,23 there is an 

important issue raised by the majority's use ofa formalistic, judicial statutory interpretation 

exercise to impugn the reasonableness of such interpretations. As Professor Paul Daly has 

put it, "administrative decision-makers should be required to read statutory provisions 

intelligently and explain their conclusions in terms of statutory language and objectives, 

but they should not be required to master these judicially developed concepts or spend their 

evenings thumbing through Sullivan on the Construction ofStatll/es."24 This is essentially 

what the majority faulted in the Registrar of Citizenship's decision by describing her 

analysis as a "curso~y and incomplete approach to statutory interpretation."25 

23 Agraira v Canada (MP SEP}, 2013 SCC 36; (2013] 2 SCR 559 [Agraira] at paras 50, 58, 
63-64; Mclean v British Columbia (Securities Commission), 2013 SCC 67, [2013] 3 SCR 
895 [Mclean] at paras 2I -22, 33; Alberta (!J?formation and Privacy Commissioner) v 
Alberta Teachers' Association, 20 I l SCC 61 , (20 I I] 3 SCR 654 [Alberta Teachers] at 
paras 30, 34, 48, 50; Dunsmuir v New Brunswick, 2008 SCC 9, [2008] l SCR 190 
[Dunsmuir] at para 54. 
24 Paul Daly, "The Danger of Taking Things Literally: Corporation d'Urgences-sante c. 
Syndicat des employees et employes d' Urgences-sante (CSN), 2015 QCCA 315" ( 11 
March 2015), online: http://www.administrativelawmatters.com/s/l 766; see also Paul 
Daly, "Unreasonable Interpretations of Law" (2014), 66 SCLR (2d) 233-270 at para 40ff. 
25 FCA Decision at para 44, Application, TAB 83 at 48. 
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23. The majority ignored that the Report to the Registrar- constituting the Registrar's 

reasons - was cogent and not afflicted by any indicia of unreasonableness. Notably, the 

Report considered the legislative evolution of the exception ins. 3(2)(a) from the 1947 Act 

through to the current Act, highlighting the uncoupling of the terms " representative" and 

"employee" from official and/or recognized accreditation, or even more directly to a 

diplomatic mission.26 The Report relied on the Interpretation Act in this regard, and 

concluded that s. 3(2)(a) was meant to encompass individuals beyond "diplomatic and 

consular staff."27 The Report also considered the limited caselaw relating to this 

provision,28 and addressed Vavilov's contention that s. 3(2)(a) did not apply because his 

parents did not hold diplomatic or consular status with the Russian Federation while they 

resided in Canada. In response, it was noted that the very nature of their employment as 

undercover SYR agents meant they would not be "afforded diplomatic or consular 

privileges because such direct and overt association with Russian authorities would risk 

jeopardizing their capacity to create convincing and ' non-Russian' legends."29 

24. The Report to the Registrar provided intelligible and transparent justification for 

the Registrar of Citizenship' s decision. The majority' s use of formal, judicial statutory 

interpretation principles to undermine the Registrar' s less formal interpretation raises both 

a broad issue of public importance regarding the standard to which administrative decision

makers will be held in their statutory interpretation, as well as a narrower but equally 

significant issue of upholding the integrity of the Act. 

2) Issue of Public Importance - Purposes of Act & Exception in s. 3(2)(a) 

25. Even if it was appropriate for the FCA to rely on formal statutory interpretation 

principles to assess the reasonableness of the Registrar of Citizenship' s decision, the 

Registrar's interpretation of s. 3(2)(a) was reasonable in light of the text, purpose and 

context of the provision. To the extent the statutory language was ambiguous, the 

26 Registrar' s Decision, Application, TAB BI at 9- 10. 
27 Ibid at I 0. 
28 Ibid. 
29 Ibid at 13-14, 16. 
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Registrar's decision fell within the range of acceptable outcomes. The majority' s 

interpretation raises an issue of public importance regarding the purposes of the Citizenship 

Ac! and the exception in s. 3(2)(a). 

a. Text Supports Registrar's Interpretation 

26. In considering the text, context and purpose of s. 3(2)(a), the majority did not take 

issue with the textual meaning of the word "employee" used in this provision: Vavilov's 

parents were indeed employees of a foreign government. The French text "au service au 

Canada d 'un gouvernemenl etranger" - which was not considered by the majority - only 

reinforces this ordinary interpretation. The shared meaning here is one of serving or 

working for a foreign government, without any additional requirement of a formal 

employment contract, title or status of any particular sort.30 Justice Bell noted the support 

offered by the French text at the Federal Court Ievel.31 

27. The majority' s interpretation thus turned not on any ambiguity with respect to the 

text of s. 3(2)(a), but on the context and purpose ascribed to it.32 By finding that the 

"employee" in question had to benefit from diplomatic privileges and immunities, the 

majority effectively read this requirement into the section and held there was only one 

reasonable interpretation available to the Registrar of Citizenship.33 

b. Significant Issues With Majority's Attribution of Purpose 

28. When it enacted s. 3(2)(a) of the Act, Parliament broadened the principled exception 

to citizenship by birth in the 1947 Act. The bar now applies to all employees of foreign 

governments without the requirement of accreditation or a link to a diplomatic mission. 

This exception should apply equally to children of undercover foreign spies and registered 

foreign diplomats, both of whose primary duty and service is to a foreign government. And 

30 R. v Daousl, 2004 SCC 6, [2004] 1 SCR 2 17 at paras 26-31. 
31 FC Decision at para 24, Application, TAB B2 at 29-30. 
32 McLean, supra note 23 at paras 37-39; see also FCA Decision at paras 45-79, 98-101 , 
Application, TAB B3 at 48-61 , 67-70. 
33 FCA Decision at paras 72, 79, Application, TAB B3 at 58, 61. 
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as this Court has held, " the best indication of Parliament's intent is the provisions it has 

enacted." 34 Reading the term "employee of a fore ign government" to include Vavilov's 

parents is consistent with the Act's safeguarding of the rights and privileges of Canadian 

citizenship, and rejects an overly narrow or rigid application of s. 3(2)(a).35 

29. While the majority set about to "demonstrate·' that the purpose of s. 3(2)(a) was to 

" bring Canadian law into accordance with international law and other domestic legislation, 

including the Foreign Missions and International Organizations Act, SC 199 1, c 41 "36 

("FMIOA"), the FMIOA did not actually exist when s. 3(2)(a) came into force. In any 

event, no authority was cited for the majority's conclusion. The imputation of this purpose 

to justify reading-in a requirement of diplomatic privileges and immunities ins. 3(2)(a) is 

problematic and raises several important issues. 

30. The FMIOA and its predecessors do not deal with citizenship nor do they define the 

meaning of "employee in Canada of a foreign government" in the Citizenship Act. The 

same applies with respect to the Vienna Convention on Diplomatic Relations (" VCDR").37 

Principles of customary international law and the principle of jus soli - both cited by the 

majority in support of its interpretation - do not dictate who becomes a Canadian citizen. 

The Citizenship Act does.38 The majority's deemed purpose ignores that sovereignty is a 

fundamental principle of public international law39 and that international law affords 

substantial discretion to individual states to determine citizenship.40 As noted by Gleason 

34 R v Knott, [20 12] 2 SCR 470, 2012 SCC 42 at para 54. 
35 Ruth Sullivan, Sullivan on the Construe/ion of S1a1111es, 6th ed., Ontario: LexisNexis, 
2014 at 58, 217. 
36 Ibid at para 45, Application, TAB B3 at 48. 
37 Foreign Missions and International Organizations Act, SC 1991 , c 4 1, Schedule 1 
(Vienna Convention on Diplomatic Relations). 
38 Solis v Canada (MCI) , 186 DLR (4th) 912 (FCA), 2000 CanLII 15 12 1 at para 4; leave 
to appeal dismissed, [2000] 2 SCR xix; Benner v Ctmada (MEI), [1997] I SCR 358 at para 
30; Galati v Canada, 201 5 FC 91 at paras 75, 79, 80. 
39 R v Hape, 2007 SCC 26, [2007] 2 SCR 292 at paras 40-43 . 
.io Craig Forcese, "A Tale of Two Citizenships: Citizenship Revocation for 'Traitors and 
Terrorists"' (20 14) 39:2 Queen's LJ 556 at 560; Convention on Certain Questions Relating 
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JA in dissent, the majority's contention that s. 3(2)(a) is meant to "mirror" international 

law also fails to take into account the wide range of privileges and immunities that 

diplomats, consular officials and others enjoy.41 This heterogeneity of privileges and 

immunities undermines the central premise of the m<tiority 's analysis and provides no basis 

for concluding s. 3(2)(a) is meant to reflect the FMIOA or VCDR.42 

3 1. The majority's analysis failed to consider the more fundamental purposes served 

by the Citizenship Act, namely its governance of how Canadian citizenship can be acquired 

and lost, as well as its establishment of what the Hon Paul Martin Sr described in 1947 as 

"the fundamental status upon which the rights and privileges of Canadians will depend."43 

32. Although the majority noted citizens of Canada have "duties and responsibilities to 

Canada,"44 it failed to consider the normative foundation for the status of citizenship, which 

has been characterized as more than a mere " legal status, defined by a set of rights and 

responsibilities." It is also "an identity, an expression of one' s membership in a political 

community."45 In traditional liberal democratic theory, the political community envisages 

"the nation as ' the bearer of sovereignty, the central object of loyalty, and the basis of 

collective solidarity. •·•46 As Justice Rand held in Winner, and Justice Bastarache reiterated 

for the majority of this Court in Lavoie, "Citizenship is membership in a state; and in the 

citizen inhere those rights and duties, the correlatives of allegiance and protection, which 

are basic to that status."47 The US Supreme Court has similarly stated that citizenship can 

to the Conflict of Nationality Law, 12 April 1930, 179 LNTS 89 art l (entered into force l 
July 1937); Nottebohm Case (Liechtenstein v Guatemala), [1955] ICJ Rep 4. 
41 FCA Decision at para IOI, Application, TAB B3 at 68-70. 
42 Ibid at paras 57-60, Application, TAB 83 at 52-53. 
43 House o_(Commons Debates, 20th Par!, 2nd Sess, No I (2 April 1946) at 503 (Hon. Paul 
Martin). 
44 FCA Decision at paras 46-47, Application, TAB 83 at 48-49. 
45 Will Kymlicka, "New Forms of Citizenship" in Thomas J Courchene & Donald J Savoie, 
eds, The Art of the State: Governance in a World Without Frontiers (Montreal: Institute 
for Research in Public Policy, 2003) 265 at 268. 
46 Ibid at 274. 
47 Winner v S1\lfT (Eastern) Ltd., [1951] SCR 887, 195 1 CanLII 2 at 918, cited with approval 
in Lavoie v Canada, 2002 SCC 23, [2002) 1 SCR 769 at para 57. 
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be understood as "membership in a political society and implies a duty of allegiance on the 

part of the member and a duty of protection on the part of the society."48 

33. The Registrar's interpretation was consistent with the purpose of s. 3(2)(a). The 

purpose and scope of limitations on the right to Canadian citizenship are issues of public 

importance meriting this Court's intervention. 

c. Flawed Contextual Analvsis 

34. The contextual factors considered by the majority were equally problematic. In this 

case, little can be drawn from Hansard regarding either s. 5(3) of the 1947 Act ors. 3(2) of 

the current Act. The one brief reference to s. 3(2) by the Hon J. Hugh Faulkner, Secretary 

of State in 1976, provides no meaningful assistance, as it relates to a different issue, that of 

employees of " large foreign corporations."49 As held by the dissent, these comments "are 

not dispositive as they concern a different provision and, indeed, the difference in wording 

between paragraphs 3(2)(c) and 3(2)(a) of the Act can reasonably be read to support the 

interpretation of the Registrar."50 

35. Although the majority relied on s. 3(2)(c) to inform its contextual interpretation, 

this separate exception to citizenship by birth relates to employees of international 

organizations who expressly benefit from diplomatic privileges and immunities. Section 

3(2)(a), however, has no express requirement that foreign government employees be 

covered by diplomatic privileges and immunities. There is also nothing in s. 3(2)(c) 

specifying that all· categories of persons referred to in s. 3(2)(a) must benefit from 

diplomatic immunities and benefits. Both sections were enacted at the same time and the 

absence of qualifying language ins. 3(2)(a) supports the reasonableness of the Registrar' s 

interpretation. It is also unclear how the m(\jority came to the conclusion that the coming 

into force of both ss. 3(2)(a) and (c) in 1977 "merely clarified the legislative intent and 

48 Luria v United States, 231 US 9 (SC 1913) at 22. 
49 FCA Decision at para 68, Application, TAB 83 at 56-57. 
5° FCA Decision at para 99, Application, TAB B3 at 67. 



- 13 -

el iminated a redundancy."s1 As Justice Gleason held in dissent, the parallelism between 

the two sections still " leaves unanswered the question that was before the Registrar in this 

case, namely, what the term "employee" in paragraph 3(2)(a) of the Act means." 52 It was 

for the Registrar of Citizenship to resolve any ambiguity. 

36. The Registrar of Citizenship's interpretation also avoids the absurd result inherent 

in the majority's interpretation, namely that the chi ldren of foreign inte lligence agents 

posted to an embassy and benefiting from diplomatic privileges and immunities (e.g., by 

posing as "economic development officers") would be caught by the majority's reading of 

s. 3(2)(a), while the children of undercover intelligence agents engaged in surreptitious 

espionage are not. Justice Bell recognized this absurdity on judicial review,53 but the 

majority dismissed it on appeal as a "policy choice" - despite the presumption against 

absurdity being a well-established principle of statutory interpretation.5
"' 

37. Indeed, the "policy preference" cited by the majority is itself illogical and results 

in absurd outcomes. It is absurd to interprets. 3(2)(a) in a manner which avoids visiting 

"the sins of the parents" upon Yavilov, whose parents were undercover Russian spies, but 

happily visits those same "sins" on the children of accredited diplomats or foreign spies 

mereiy because they operate out of an embassy. This is not a case about the "sins" of 

Yavilov's parents, but rather their employment as Russian spies and their duty and service 

to Russia at the time of his birth in Canada. Since it must be presumed that Parliament did 

not intend to produce absurd results, the majority 's interpretation was not reasonable - and 

certainly not the only reasonable interpretation. 

38. Where the statutory language is less than "crystal clear" and there is ambiguity, this 

Court has held that a particular provision may permit multiple reasonable interpretations.ss 

In this case, the dissent held that the text of s. 3(2)(a) of the Act admitted of at least two 

51 Ibid at para 67, Application, TAB B3 at 56. 
52 Ibid at para 100, Application, TAB B3 at 68. 
53 FC Decision at para 25, Application, TAB B2 at 30. 
5"' Wilson v Atomic Energy o/Canada Ltd. , 20 16 SCC 29, [2016] l SCR 770 [Wilson] at 
paras 105, 108. 
55 Mclean, supra note 23 at paras 37-39. 
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rational interpretations: that of the Registrar and that of the majority. 56 The Registrar of 

Citizenship was empowered to resolve any statutory uncertainty with respect to s. 3(2)(a) 

and whether foreign government employees have to enjoy diplomatic privileges or 

immunities in order for their children to fall under the exception. The majority 's decision 

raises an issue of public importance by using formalistic statutory interpretation to 

undermine the purposes of the Citizenship Act and the exception ins. 3(2)(a). 

C. FCA'S CONTINUED ELABORATION OF "MARGINS OF APPRECIATION" 
APPROACH: INAPPROPRIATE DEVELOPMENT OF LAW 

39. The majority's elaboration of the reasonableness standard of review in this case 

raises an issue of public importance. The majority's reliance on a "margins of appreciation" 

approach is at odds with this Court' s jurisprudence, as is its advocacy of an "exacting'· 

review for statutory interpretation "in the immigration context."57 This methodology 

results in a disguised correctness review in which the benchmark for assessing 

administrative decision-making becomes the Court's preferred statutory interpretation. 

The soundness of the FCA's approach raises a question of public importance. 

1) FCA's "Margins of Appreciation" Creates Uncertaintv in the Law 

40. When this Court stated in Dunsmuir that "Tribunals have a margin of appreciation 

within the range of acceptable and rational solutions,"58 it did not purport to create a sliding 

scale of reasonableness in which varying degrees of deference would be applied on judicial 

review. Indeed, Dunsmuir eliminated patent unreasonableness and streamlined judicial 

review by underscoring that reasonableness is universally concerned with justification, 

transparency and intelligibility and whether the decision fa lls within a " range of possible, 

acceptable outcomes which are defensible in respect of the facts and law."59 

56 FCA Decision at para 98, Application, TAB 83 at 67. 
57 Ibid at paras 35-37, Application, TAB B3 at 44-48. 
58 Dunsmuir, supra note 23 at para 47. 
59 Ibid at para 45. 
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41. Although this range will vary depending on the context for the decision, it does not 

imply varying levels of deference, " intensities of review" or "narrow" and " broad" margins 

of appreciation. As Justice Rothstein held in Alberta Teachers: 

The majority reasons in Dunsmuir do not recognize variable degrees of 
deference within the reasonableness standard of review and with respect 
neither do the reasons in Canada (Canadian Human Rights 
Commission). Once ii is determined that a review is lo be conducted on a 
reasonableness standard. there is no second assessment of how intensely 
the review is lo be conducted. The judicial review is simply concerned with 
the question al issue. A review of a question of statut01y interpretation is 
d{fferent ji·om a review of the exercise o,/discretion. Each will be governed 
by the context. But there is no determination of the intensity of the review 
with some reviews closer lo a correctness review and others not. 60 

42. Justice Abella reiterated this point recently in Wilson, stating: 

Nor do I accept the position taken in this case by the Federal Court of 
Appeal that even fl a reasonableness review applied, the Adjudicator should 
be afforded "only a narrow margin of appreciation" because the stalut01y 
interpretation in this case "involves relatively lillle specialized labour 
insight ". As this Court has said, the reasonableness standard must be 
applied in the specific context under review. But lo al/empt to calibrate 
reasonableness by applying a potentially indeterminate number of va1ying 
degrees of deference within ii, unduly complicates an area of law in need of 
greater simplicity. 61 

43. In concurring reasons, Justice Cromwell emphasized his agreement with this 

paragraph, noting that "developing new and apparently unlimited numbers of gradations of 

reasonableness review - the margins of appreciation approach created by the foederal Court 

of Appeal - is not an appropriate development of the standard of review jurisprudence."62 

44. The FCA is the appeal court dealing with judicial review of a wide range of federal 

administrative decisions, including those in the citizenship and immigration context. The 

present decision is one of many in which the FCA has continued to apply its " margins of 

60 Alberta Teachers , supra note 23 at para 47, citing Canada (Canadian Human Rights 
Commission) v Canada (AG), 201 1 SCC53, [2011] 3 SCR471. 
61 Wilson, supra note 54 at para 18. 
62 Ibid at para 73. 

qo 
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appreciation" approach, even post-Wilson.63 The uncertainty this framework has created 

for lower courts and litigants under federal jurisdiction cannot be ignored. lt has led to calls 

for this Court to "cement" its position: "Deference as a singular obligation, absent any 

conception of a spectrum of degrees or a sliding scale, would rightly direct parties to the 

merits of the administrative decision being reviewed."64 

45. An approach which applies varying degrees of deference (or margins of 

appreciation) is not consistent with Dunsmuir's analytical framework. It only serves to 

confound substantive review. In this case, despite selecting the right standard of review, 

the majority went on to note that "to some extent, the standard of review debate in this case 

is not of great practical import."65 This is revealing, because the majority proceeded to rely 

on an "exacting" review to apply the reasonableness standard in a manner akin to 

correctness.66 The Registrar of Citizenship' s interpretation of s. 3(2)(a) of the Citizenship 

Acl was found unreasonable because it did not conform to the majority's preferred 

interpretation. This is deeply problematic, as Justice Gleason's dissenting reasons note: 

If the lex/ of the provision in question rationally admits of more than one 
interpretation and the context and pwpose of /he provision do not clearly 
necessilale adopting one inle1pre1ation over the other, I believe that the 
choice of the administrative decision-maker to adopt one among competing 
interpretations must be afforded deference. To conclude otherwise is lo 
engage in correctness review as in such circumstances the reviewing courl 
is substituting ifs views/or those of the tribunal on the basis of disagreement 
as to the correct inte111retation of the provision in question, even though the 
inte1pretation of the administrative decision-maker is defensible as a 
rational textual inte1pretation that is not necessarily negated by the context 
or pwpose of the provision. 67 

63 See e.g., Re: Sound v Canadian Association of Broadcasters, 2017 FCA 138 at para 3; 
Canadian National Railway Company v Emerson Milling Inc. , 2017 FCA 79 at paras 66-
67; Maple Lodge Farms Ltd. v Canadian Food Inspection Agency, 20 17 FCA 45 at para 
24; Bergey v Canada (AG}, 2017 FCA 30 al paras 74, 76; Turner v Canada (AG) , 2017 
FCA 2 at para 52; Canada (AG) v Bri-Chem Supply Ltd., 2016 FCA 257 at para 15; Bell 
Canada v. Canada (AG) , 2016 FCA 2 17 at para 51. 
64 J_onathan M. Coady, "The Time Has Come: Standard of Review in Canadian 
Adminfatrative Law" (2017) 68 UNBLJ l 00-10 I. 
65 FCA Decision at para 34, Application, TAB B3 at 44. 
66 Ibid at paras 35-39, Application, TAB B3 at 44-46. 
67 Ibid at para 96, Application, TAB B3 at 66. 
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2) Unsound Rationale for Exacting Review 

46. The majority offered three reasons for conducting an "exacting" reasonableness 

review in this case - the elevated interests of the individual, what the m<tjority viewed as 

this Court's propensity for conducting an exacting reasonableness review in immigration 

cases, and the inadequacy of the Registrar of Citizenship' s reasons.68 The reconciliation of 

these rationales with this Court' s jurisprudence also raises issues of public importance. 

47. First, other than limited jurisprudence from the FCA itself, the majority cites no 

authority for the proposition that a more "exacting" approach is required where the 

" interests of the individual" are high, based on "rule of law concerns. " 69 

48. The Dunsmuir framework has not traditionally incorporated the interests of the 

individual in substantive review of administrative decisions, either as grounds for 

intensifying the review or as a contextual factor. Rather, the focus is on whether the 

decision itself is rational and defensible, or within the range of acceptable outcomes on the 

facts and law. Within a framework of deference as respect, this form of reasonableness 

review serves to ensure that both rule oflaw and legislative supremacy are upheld.70 

49. In this context, the majority's reliance on "rule of law concerns" to justify more 

intrusive review based on elevated individual interests is either redundant or circular, and 

misplaced in any event. The importance of the decision for an individual is a factor properly 

taken into account in assessing the scope of the duty of fairness, not as a metric for 

assessing the justification, transparency and intelligibility of the decision. Importing this 

factor systematically into substantive review under the guise of concern for the " rule of 

68 Ibid at para 36-39, Application, TAB B3 at 45-46. 
69 Ibid at para 36, Application, TAB B3 at 45, citing Canada (Minister of Transport, 
Infrastructure and Communities) v Farwaha, 20 14 FCA 56, [2015] 2 FCR I 006 at para 
92; Allaran v Canada (AG), 20 15 FCA 37, 467 NR 335 at para 49; and Wa/chuk v Canada 
(Justice), 2015 FCA 85 at para 33 (all decisions per Stratas JA). 
70 Dunsmuir, supra note 23 at paras 27-31. 
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law" leads to far more intrusive review at odds with this Court's call for respect of 

administrative decision-making. 71 

50. Second, the majority' s suggestion that an "exacting" review was appropriate in this 

case because " it has been a while since the Supreme Court has afforded a decision-maker 

in the immigration context much of a margin of appreciation on statutory interpretation 

issues" is problematic.72 This collapses the principled basis for this Court' s decisions into 

an unprincipled categorical analysis. Such an oversimplification sows uncertainty in the 

law. It is not justification for intrusive review. 

51. Third, the majority's finding that it was "hard to give much deference to the 

decision" because "we cannot be sure that the statutory interpretation issue was adequately 

considered"73 is at odds with the post-Dunsmuir jurisprudence emphasizing that courts 

should consider both the reasons which could be offered in support of the decision,74 as 

well as implied interpretations of statutory provisions.75 The majority' s approach invites 

disguised application of the correctness standard of review - as described above. 

3) Significant Analvtical Consequences for Reasonableness Review of 
Statutorv Interpretation 

52. The analytical consequences of the majority's approach also raise an issue of public 

importance. The majority's approach is at odds with this Court's jurisprudence in Agraira 

and McLean holding that there may be multiple reasonable interpretations of unclear 

statutory language that are best left to administrative decision-makers given the policy 

considerations involved. The majority' s approach assesses the reasonableness of 

71 Ibid at paras 48-49. 
72 FCA Decision at para 3 7, Application, TAB 83 at 45-46. 
73 Ibid at para 39, Application, TAB 83 at 46. 
74Dunsmuir, supra note 23 at paras 48-49; see also Newfoundland and Labrador Nurses' 
Union v Newfound/ancl and Labrador (Treaswy Board), 2011 SCC 62, [2011] 3 SCR 708 
[Newfoundland Nurses] at para 16; Edmonton (City) v Edmonton East (Capilano) 
Shopping Centres ltd. , 2016 SCC 47, [2016] 2 SCR 293 at para 38. 
75 Agraira, supra note 23; Mclean, supra note 23. 
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administrative statutory interpretation on a judicial standard. Further, it is inconsistent with 

this Court's instruction that respect is to be paid to the " reasons offered or which could be 

offered in support of a decision." 76 Nor is it consistent with what Evans JA, then of the 

FCA, described as a "realistic" appraisal of administrative decision-makers ' reasons, in 

which they are read "with a view to understanding, not to puzzling over every possible 

inconsistency, ambiguity or infelicity of expression."77 

53. ln reasonableness review, the primary interpretive task falls to the tribunal, not the 

Court. As Professor Daly has noted, when a judge uses his or h.er own statutory 

interpretation as the benchmark for assessing reasonableness, the "appreciation of the 

administrative decision-maker' s interpretation is liable to be indelibly coloured by [the 

judge' s] own preferred interpretation." 78 This almost invariably results in a review more 

akin to correctness rather than reasonableness, and is at odds with respect for Parliament' s 

choice to vest interpretive authority in bodies other than courts: 

Such an approach holds non-lawyers to legal standards and forces 
them to adopt an interpretive mindset that is not necessarily their 
own. The upshot is that all administrative decision-makers have to 
think like lawyers, even if the whole point of empowering them in 
the first place was to avoid having decisions made by people who 
think li ke lawyers.79 

54. As noted above, an appropriate methodology for assessing the reasonableness of 

statutory interpretation by administrative deci sion-makers is one that respects Parliament's 

decision to grant the " interpretive upper hand" to someone other than the courts, and 

embraces j udicial deference as a "principle of modern statutory interpretation," as specified 

by Mclean.80 It involves considering whether the tribunal 's interpretation is logical, and 

76 Newfoundland Nurses, supra note 74 at paras 14-16; Dunsmuir, supra note 23 at para 
48. 
77 Canada (MCI) v Ragupathy, 2006 FCA 151 , [2007] l FCR 490 at para 15. 
78 Paul Daly, "The Danger of Taking Things Literally," supra note 24. 
79 Paul Daly, "Unreasonable Interpretations of Law," supra note 24 at para 72. 
so Mclean, supra note 23 at paras 39-40. 
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consistent with statutory purposes or underlying values. But it does not require nor is it to 

be judged based on legal formalism. 

55. The majority's definition and application of the reasonableness standard of review 

fosters uncertainty in the law as to the appropriate approach, both in the judicial review of 

citizenship and immigration matters and beyond. This issue is one of broad public 

importance deserving this Court's intervention. 

PART IV -COSTS 

56. The Attorney General of Canada seeks the costs of this application and appeal, 

should the applicant be successful. 

PART V - NATURE OF ORDER SOUGHT 

57. The Attorney General of Canada requests that this application for leave be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Toronto this l 91h day of September, 2017. 

~' 
Of Counsel for the Applicant 

er 
el for the Applicant 
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PART VII - STATUTES & REGULATIONS 

The Ca11atlia11 Citize11sltip Act, SC 1946, c 15, s. 5 !RepcalcdJ 

Boru t~fier tile co111111e11ce111e111 <~(tile A cl 

5. A person, born a fter the commencement of this /\ct. is a natura l born Ca nadia11 
citize11 :-

(a) if he is born in Canada or 011 a Canadian ship; or 

(h} if he is born outside of Ca11ada e lsewhere than on a Canadian shi p. a11d 

(i) his lather. or in the case of a chi ld born out of wedlock, his mother, at the 
tinie of that pcrso11's birth, is a Canadian citize11 by reason of having been 
born in Canada or on a Ca11aclia11 ship. or having been granted a cer1ificatc of 
c itizenship or hav ing bee11 a Ca11adian c it izen at the commencement of this 
Act. and 

(i i) the fact of his birth is registered at a consulate or with the Minister. 
within two years after its occurrence or withi n such extc11decl period as may 
bt: authorized i11 special cases by the ivl i11istcr, i11 accorda11ce wit h the 
regu latio11s. 

A11 Act to ame11tl The Ca11atlia11 Citizenship Act, SC 1950, c 29, s. 5(2) 

Bor11 after comme11ce111e11t of tile Act 

5. ( I ) A person, born afte r the cornrne11cement of this Act. is a natural-born Canadian 
c iti ze11, 

(a) if he is born in Canada or 011 a Canadian sh ip; or 

(b) if he is born outside of Canada elsewhere than on a Canad ian ship, and 

(i) his father, or in the case of a child born out of wedlock. his mother. at the 
time of that person's birth, is a Canadian citizen, and 

(ii) the fact of his birth is registered. in accordance with the regulations, 
withi n two years after its occurrence or within such extended period as the 
Minister may, under the regulations, authorize in specia l cases. 

Nol applicable lo cllildre11 of foreign tlip/omals, etc. 

(2) Subsection one does not apply to a person if, at the time of that person's birth. his 
responsible parent 

(a) is an al ien who has not been lawfu lly admitted to Canada for permanent 
residence: and 

(h) is 

(i) a foreign diplomatic or consular oflicer or a representati ve of a foreign 
governinent accredited to His Majesty. 

(i i) an employee of a fore ign government attached to or in the service of a 
foreign diplomatic mission or consulate in Canada, or 

(iii) an employee in the service of a person reterred to in sub-paragraph (i). 
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Tile Canadian Citizenship Act, RSC 1970, c C-19, s. 5(3) [Repealed] 

Person born "fter December 31, 1946 

5. (I) A person born afler the 3 I st day or 
December 1946 is a natural-born Canadian 
citizen. 
(a) if he is born in Canada or 0 11 a Canadian 
ship: or 
( b) if he is born outside or Canada elsewhere 
than on a Canadian ship. and 
(i) his father, or in the case or a ch ild 
born out of wedlock. his mother, at the 
time of that person's birth, is a Canadian 
citizen, and 
(ii) the fact of his birth is registered. in 
accordance with the regulations. within 
two years after its occurrence or within 
such extended period as the Minister may 
authorize in special cases. 

Not applicnhle to cltildre11 <~{foreign 
diplomats, etc. 

(3) Subsection ( I ) docs not npply to a person 
if, at the time of that person's birth, his 
responsible parent 
(a) is an alien who has not been lawfully 
admitted to Canada for permanent residence 
: and 
(b) is 
(i) a fo reign diplomatic or consular officer 
or a representative of a fo reign government 
accredited to Her Majesty. 
(ii) an employee or a foreign government 
attached to or in the service of a fore ign 
diplomatic mission or consu late in 
Canada. or 
(iii) an employee in the service of a 
person referred to in subparagraph (i). 
R.S .. c. 33. s. 5; 1952-53. c. 23, s. 14. 

Per.wmne 11ee apres le Ji dec:embre 1946 

5. (I) Une personne nee a pres le 3 1 deccmbrc 
1946 est un citoyen canad ien de nai ssance. 
a) si clle est nee au Canada ou sur un 
navire canadicn: ou 
b) si ellc est nee hors du Canada ailleurs 
quc sur un navirc canadien. ct si 
(i) son pere ou. dans le cas d'un cnfanl 
ne hors du mariagc, sa mt!re. au moment 
de la naissance de cette personne, etait 
un citoycn canndien. cl si 
(ii) le foit de sa naissancc.: est inscrit. en 
con fonn itc des reglements. au cours des 
dcux annees qui su ivent cct evcncment 
ou au coU1·s de la periodc prolongcc que 
le M inistrc peut autoriscr en des cas 
spcciaux. 

Ne a 'applique pa.\· a1L\. e11fa11ts de 
diploma/es e/ra11gers, etc. 

(3) Le paragraphe (I) ne s'appliquc pas a 
unc pcrsonne si, au moment de la naissance 
de ccttc pcrsonne. son parent rcsponsable 
a) ctait un ctranger n'ayant pas etc licitement 
adm is au Canada pour y resider en 
permanence: ct 
b)c1a i1 
(i) un agent diplomatiquc ou consulairc 
ctrangcr OU un represcnl<lllt cl'un 
gouvernc1nent etranger accred ite aupres de Sa 
Majestc. 
(ii) llll employe d'un gouverncmcnt ctranger. 
allachc a une mission cliplomatique ou a un 
consulat au Canada. ou au serv ice d'une telle 
111 ission ou d'un tel consulat. ou 
(iii) un employe au service d'une pcrsonne 
mcntionnee au sous-al inea ( i). S.R., c. 33. 
art. 5; 1952-53. c. 23, art. 14. 
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Citize11ship Act, SC 1974-75-76, c 108, s. 2 

Not applicable to cliiltlre11 of foreig11 
diplomats, etc. 

(2) Paragraph 30( I )(a) docs not apply to a 
person ii~ at the time of his birth, neither or 
his parents was a c itizen or lawfully admitted 
to Canada for permanent. residence and either 
o f his parents was 
(a} a diplomatic or consular oflicer or other 
representative or employee in Canada of a 
foreign government ; 
(b) an employee in the serv ice of a person 
referred to in paragraph (a): or 
(c) an officer or employee in Canada of a 
specialized agency of the United Nations or 
an o mccr or employee in Canada of any 
other international organization to whom 
there is granted. by or under any Act of the 
Parliament or Canada. diplomatic privileges 
and immunities cert ified by the Secretary or 
·State fo r External Affairs to be equiva lent 
lo those granted lo a person or persons 
referred lo in paragraph (n). 

/11app/ica/Ji/itJ m1.\· e11fi111ts de diplm1111te.,· 
elrau;:ers. etc. 

(2) L'al inea J(l)(a) ne s'applique pas a une 
personne si au moment de a naissance ni son 
pcre ni sa mere n'ctait ni c itoyen ni lcgalcment 
adm is au Canada i1 titre de resident permanent 
et si son pcre ou sa mere eta it 
a) un agent diplomatique ou con ulaire ou 
un autrc representant ou employc au 
Canada d'un gouvernen t etrangcr; 
h) un employc au serv ice d'unc pcrsonne 
mcntionnce <1 l'alinea a): ou 
c) un fonctionnaire ou un employc. au 
Canada. d'une organisation intcrnationnle. 
notammcnt d'unc institution spccialisec des 

ations unics. auquel une loi du Parlcmcnt 
du Canada reconnait des privileges ct 
immunitcs diplomat iques dont !'equivalence 
avcc ccux nccordes aux pcrsonncs rncntion
nccs n l'a linea a) est ce11ilicc par le secretaire 
cl'Etat aux A ffa ires exterieurcs. 

Citize11slzip Act, RSC 1985, c. C-29, s. 3(1) and (2) 

Persons who are citizens 

3 (1) Subject to this Act, a person is a citizen 
if 

(a) the person was born in Canada after 
February 14, 1977; 

(b) the person was born outside Canada after 
February 14, 1977 and at the time of his birth 
one of his parents, other than a parent who 
adopted him, was a c itizen; 

(c) the person has been granted or acquired 
citizenship pursuant to section 5 or I I and, in 
the case of a person who is fourteen years of 
age or over on the day that he is granted 
citizenship, he has taken the oath of 
citizenship; 

Citoyens 

3 (1) Sous reserve des autres dispositions de 
la prcsente loi, a qualite de citoyen toute 
personne: 

a) nee au Canada apres le 14 fevrier 1977; 

b) nee a l'etranger apres le 14 fevrier 1977 
d' un pere OU d'une mere ayant qualite de 
c itoyen au moment de la naissance; 

c) ayant obtenu la citoyennete - par 
attribution ou acquisition - sous le regime 
des articles 5 OU 11 et ayant, Si elle eta it agee 
d'au moi ns quatorze ans, prcte le serment de 
citoyennete; 

/0\ 
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Foreig11 Missio11s am/ /11tematio11al Orga11izatio11s Act, SC 1991 , c 41, including 
Schedule 1 (Vienna Convention on Diplomatic Relations) 

Conventions on diplomatic relations and 
consular relations 

3 (1) Articles I, 22 to 24 and 27 to 40 of the 
Vienna Convention on Diplomatic Relations, 
and Articles I, 5, 15, 17, 3 1 to 33, 35, 39 and 
40, paragraphs I and 2 of Article 41, Articles 
43 to 45 and 48 to 54, paragraphs 2 and 3 of 
Article 55, paragraph 2 of Article 57, 
paragraphs I to 3 of Article 58, Articles 59 to 
62, 64, 66 and 67, paragraphs I, 2 and 4 of 
Article 70 and Article 71 of the Vienna 
Convention on Consu lar Relations, have the 
force of law in Canada in respect of all foreign 
states, regardless of whether those states are 
parties to those Conventions. 

Privileges, immunities and benefits 

4 (1) For the purpose of according to the 
diplomatic mission and consular posts of any 
fore ign state, and persons connected therewith, 
treatment that is comparable to the treatment 
accorded to the Canadian diplomatic mission 
and Canadian consular posts in that foreign 
state, and persons connected therewith, the 
Minister of Foreign Affairs may, by order, with 
respect to that state's diplomatic mission and 
any of its consular posts, and any person 
connected therewith, 

(a) extend any of the privileges and immunities 
accorded thereto under section 3, other than 
duty and tax relief privileges; 

(b) grant thereto any of the benefits set out in 
the regulations; 

(c) withdraw any of the privileges, immunities 
and benefits accorded or granted thereto; and 

(d) restore any privilege, immunity or benefit 
withdrawn pursuant to paragraph (c). 

Conventions sur les relations 
diplomatiques ct consulaircs 

3 (1) Les articles I, 22 a 24 et 27 a 40 de la 
Convention de Vienne sur les relations 
diplomatiques sont applicablcs sur le 
territoire canadien a tous les Etats etrangers, 
qu' ils soient ou non parties a celle-ci. II en va 
de mcme pour les articles I, 5, 15, 17, 3 I a 
33, 35, 39 et 40, les paragraphes I ct 2 de 
!'article 41, Jes articles 43 ~i 45 et 48 a 54, les 
paragraphcs 2 et 3 de !'article 55, le 
paragraphe 2 de !'article 57, les paragraphes 
I a 3 de !'article 58, les articles 59 a 62, 64, 
66 et 67, les paragraphes I, 2 et 4 de !' article 
70 et !'article 71 de la Convention de Vienne 
sur les relations consu laires. 

Privileges, immunites et av:rntnges 

4 (1) Le ministre des Affaires etrangeres 
peut, par arrete, afin d'assurer !'equivalence 
de traitement entre, d' une part, la mission 
diplomatique ou un poste consulaire 
canadiens dans un Etat etranger OU toute 
personne ayant un lien avec l' un ou l' autre 
ct, d'autre part, les mission, paste ou 
personne correspondants de cet Etat etranger 
au Canada: 

a) etendre les privileges OU immunitCS dont 
ils beneftcient en vcrtu de !' article 3, a 
!'exception des privileges c1·exoneration 
fiscale ou douaniere; 

b) leur octroyer les avantages determines par 
reglement; 

c) leur retirer, en tout ou en partie, ces 
privileges, immunites ou avantages; 

d) lcs leur restituer, en tout ou en partie. 

(0-
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Duty and tax relief privileges 

(2) For the purpose of according to the 
diplomatic mission and consular posts of any 
state, and persons connected therewith, duty 
and tax relief privileges that are comparable to 
the duty and tax relief privileges accorded to 
the Canadian diplomatic mission and Canadian 
consular posts in that state, and persons 
connected therewith, the Governor in Council, 
on the joint recommendation of the Minister of 
Foreign Affairs and the Minister of Finance, 
may, by order, with respect to that state's 
diplomatic mission and any of its consular 
posts, and any person connected therewith, 

(a) extend any of the duty and tax relief 
privileges accorded thereto under section 3; 
and 

(b) grant thereto any duty or tax relief privilege 
not provided for in the Vienna Convention on 
Diplomatic Relations or in the Vienna 
Convention on Consular Relations. 

Idem 

(3) For the purpose of according to the 
diplomatic mission and consular posts of any 
foreign state, and persons connected therewith, 
duty and tax relief privileges that are 
comparable to the duty and tax relief privileges 
accorded to the Canadian diplomatic mission 
and Canadian consular posts in that foreign 
state, and persons connected therewith, the 
Minister of Foreign Affairs may, by order, with 
respect to that foreign state's diplomatic 
mission and any of its consular posts, and any 
person connected therewith, 

(a) withdraw any duty or tax relief privilege 
accorded thereto under section 3 or by an order 
made under subsection (2); and 

(b) restore any duty or tax relief privilege 
withdrawn pursuant to paragraph (a). 

Privileges d'cxoncration fiscalc ou 
douanicrc 

(2) Afin d'assurer !'equivalence de 
traitement prevue au paragraphe (I), le 
gouverneur en conseil peut, par decret pris 
sur recomrnandation conjointe du rninistre 
des Affaires etrangeres et du rninistre des 
Finances: 

a) etendre les privileges d'exoneration 
fiscale ou douaniere des mission 
diplomatique ou postes consulaires d' un Etat 
etranger OU des personnes ayant Un Jien avec 
l' un ou l'autre au-dela de ceux qui leur sont 
accordes en vertu de I' article 3; 

b) leur octroyer des privileges d'exoneration 
fiscale OU douaniere non preVUS a la 
Convention de Vienne sur Jes relations 
diplomatiques OU a la Convention de Vienne 
sur les relations consulaires, selon le cas. 

Idem 

(3) Le ministre des Affaires etrangeres peut, 
par arrete, tattjours afin d'assurer 
!' equivalence de traiternent prevue au 
paragraphe (I), leur retirer, en tout ou en 
partie, les privileges d' exoneration fiscale ou 
douaniere dont ils beneficient en vertu de 
I' article 3 ou par suite du decret vise au 
paragraphe (2); ii peut de meme les leur 
restituer, en tout ou en partie. 

/O~ 
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Detention of goods 

(4) The Minister of Foreign Affairs may, by 
order, authorize the detention by officers under 
the Customs Act of goods imported by a 
diplomatic mission or consular post of a 
foreign state for any period during which, in 
the opinion of the Minister, the fore ign state 
applies any of the provisions of the Vienna 
Convention on Di plomatic Relations or the 
Vienna Convention on Consular Relations 
restrictively with the result that the privileges 
and immunities accorded to that state's 
diplomatic mission and consular posts in 
Canada exceed those accorded to a Canadian 
diplomatic mission and Canadian consular 
posts in that foreign state. 

199 1, c. 41, s. 4; 
1995, c. 5, s. 25; 
2002, c. 12, s. 2. 

SCHEDULE I (Section 2) Vienna Convention 
on Diplomatic Relations 

Article 38 

1 Except in so far as additional privileges and 
immunities may be granted by the receiving 
State, a diplomatic agent who is a national of 
or permanently resident in that State shall 
e1tjoy only immunity from jurisdiction, and 
inviolability, in respect of official acts 
performed in the exercise of his functions. 

2 Other members of the staff of the mission 
and private servants who are nationals of or 
permanently resident in the receiving State 
shall enjoy privileges and immunities only to 
the extent admitted by the receiving State. 
However, the receiving State must exercise its 
j urisdiction over those persons in such a 
manner as not to interfere unduly with the 
performance of the functions of the mission. 

Retention de marchandiscs 

(4) Le ministre des Affaires etrangeres peut, 
par arrcte, autoriser la retention par les 
agents, au sens de la Loi sur les do11011es, de 
marchandises importees par la mission 
di plornatique ou un poste consulaire d' un 
Etat etranger pour ta periode pendant 
laquelle, a son avis, cet Etat applique de 
fa9on restrictive toute disposition de la 
Convention de Vienne sur les relations 
diplomatiques ou de la Convention de 
Vienne sur les relations consulaires, de so11e 
que les privileges et immunites accordes aux 
mission diplomatique et postes consulaires 
de eel Etat au Canada depassent ceux que cet 
Etat accorde a la mission diplornatique 
canadienne et aux postes consulaires 
canadiens. 
1991, ch. 41, art. 4; 
1995, ch. 5, art. 25; 
2002, ch. 12, art. 2. 

ANNEXE I (article 2) Convention de 
Vienne sur lcs relations diplomatiques 

Article 38 

I A moins que des privileges et irn munites 
supplementaires n'aient ete accordes par 
l'Etat accreditaire, !'agent diplomatique qui a 
la nationalite de l'Etat accreditaire ou y a sa 
residence permanente ne benelicie de 
l' immunite dejuridiction et de l' inviolabi lite 
que pour les actes officiels accomplis dans 
l'exercice de ses fonctions. 

2 Les autres membres du personnel de la 
mission et les domestiques prives qui sont 
ressortissants de l'Etat accreditaire ou qui y 
ont leur residence permanente ne beneficient 
des privileges et immunites que dans la 
mesure oi1 cet Etat les leur reconnait. 
Toutcfois, l' Etat accred itaire doit exercer sa 
juridiction sur ces personnes de fa9on a ne 
pas entraver d'une maniere excessive 
l'accomplissement des fonctions de la 
mission. 
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Article 39 

I Every person entitled to privi leges and 
immunities shall enjoy them from the moment 
he enters the territory of the receiving State on 
proceeding to take up his post or, if already in 
its territory, from the moment when his 
appointment is notified to the Ministry for 
Foreign Affairs or such other ministry as may 
be agreed. 

2 When the functions of a person enjoying 
privileges and immunities have come to an 
end, such privileges and immunities shall 
normally cease at the moment when he leaves 
the country, or on expiry of a reasonable period 
in which to do so, but shall subsist until that 
time, even in case of armed confl ict. However, 
with respect to acts perfonned by such a 
person in the exercise of his functions as a 
member of the mission, immunity shall 
continue to subsist. 

3 In case of the death of a member of the 
mission, the members of his family shall 
continue to enjoy the privileges and 
immunities to which they are entitled until the 
expiry of a reasonable period in which to leave 
the country. 

4 In the event of the death of a member of the 
mission not a national of or permanently 
resident in the receiving State or a member of 
his fam ily forming part of his household, the 
receiving State shall permit the withdrawal of 
the movable property of the deceased, with the 
exception of any property acquired in the 
country the export of which was prohibited at 
the time of his death. Estate, succession and 
inheritance duties shall not be levied on 
movable property the presence of wh ieh in the 
receiv ing State was due solely to the presence 
there of the deceased as a member of the 
mission or as a member of the fam ily of a 
member of the mission. 

Article 39 

I Toute personne ayant droit aux privileges 
ct immunites en beneficie des qu'elle penetre 
sur le territoire de l'Etat accreditaire pour 
gagner son poste ou, si elle se trouve deja sur 
ce territoire, des que sa nomination a ete 
notifiee au ministere des Affaires etrangeres 
ou a tel autre ministere dont ii aura ete 
convenu. 

2 Lorsque les fonct ions d'une personne 
beneficiant des privileges et immunites 
prennent fin , ces privileges et immunites 
cessent normalement au moment oti cette 
personne quitte le pays, OU a ('expiration 
d' un delai raisonnable qui lui aura ete 
accorde a cette fin, mais ils subsistent 
jusqu·a ce moment, meme en cas de confl it 
arme. Toutefois, l' immunite subsiste en ce 
qui concerne les actes accomplis par cette 
personne dans l'exercice de ses fonctions 
comme membre de la mission. 

3 En cas de deces d'un membre de la 
mission, les membres de sa fam ille 
continuent de jouir des privileges et 
imrnunites dont ils beneficient, jusqu' a 
!'expiration d' un delai raisonnable leur 
permettant de quitter le territoire de l' Etat 
accreditaire. 

4 En cas de deces d' un membre de la mission 
qui n'est pas ressortissant de l'Etat 
accreditaire ou n'y a pas sa residence 
permanente ou d' un membre de sa famille 
qui fa it partie de son menage, l'Etat 
accreditaire pennet le retrait des biens 
meubles du defunt, a !'exception de ceux qui 
auront ete acquis dans le pays et qu i font 
l'objet d\me prohibition d'exportation au 
moment de son deces. 11 ne sera pas preleve 
de droits de succession sur les biens meubles 
dont la presence dans l'Etat accrecl itaire etait 
due uniquement a la presence dans cet Etat 
du defunt en tant que membrc de la mission 
ou mernbre de la famille d' un rnernbre de la 
mission. 


