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FACTUM OF THE INTERVENER THE CANADIAN BANKERS’ ASSOCIATION 
 

PART I – OVERVIEW OF THE POSITION AND FACTS 
 

1. The Canadian Bankers’ Association (“CBA”) is the national voice of the Canadian banking 

industry. It advocates for public policies that contribute to a sound, successful banking system 

benefitting Canadians and the Canadian economy. The CBA submits that the decision by the 

majority of the Federal Court of Appeal (“FCA”) injects uncertainty into the business of bank 

lending to both healthy and distressed companies, which led to its intervention since the outcome 

of this appeal will directly impact lending and lending realization practices in Canada.  

2. The CBA takes no position on the facts as set out by the parties.  

---------- 

PART II –STATEMENT OF ISSUES 

3. This appeal raises critical issues involving the law and practice of commercial lending, at 

the intersection of tax law and insolvency law. The specific issue relates to the impact of a tax 

debtor’s bankruptcy on the Crown’s rights in connection with the deemed trust under section 222 

of the Excise Tax Act, R.S.C. 1985, c. E-15, as amended (the “ETA”). The more general question 

concerns the imposition of personal liability on a secured lender for the unpaid sales taxes of its 

borrower who voluntarily repays its debt. The majority of the FCA concluded that a secured lender 

who receives a repayment of its loan, at a time when its borrower has unpaid sales taxes, becomes 

personally liable for those sales taxes, in any circumstances, and that the ensuing bankruptcy of 

the borrower does not impact such personal liability.  

4. The FCA misinterpreted and extended the scope of the statutory deemed trust, erring as to 

when and how a secured lender who receives a repayment of the debt can be held liable for the 

borrower’s unpaid sales taxes. The CBA presents two principal legal submissions: (i) the statutory 

deemed trust of section 222 ETA is not meant to create a general regime of personal liability of 

the secured lender for the unpaid sales taxes of its borrower on the sole basis that said lender 

received a voluntary repayment of the debt of its borrower; and, in any event, (ii) the timing of a 

formal insolvency proceeding should not have an impact on the priority between the secured lender 

and the tax authorities in order to interpret the relationship between the ETA and insolvency law 

in a manner consistent with the legislative policy and this Court’s prior insolvency jurisprudence.
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PART III – STATEMENT OF ARGUMENT 

A. The Context of this Appeal and its Implications on Lending Practices 

5. The legal framework should ensure a reasonable degree of commercial certainty to lenders 

who provide capital to healthy companies (“ordinary course lending”) and to companies needing 

“breathing space” because of financial difficulties. The FCA’s decision generates substantial 

uncertainty for bank lending, whether for ordinary course lending or when determining whether or 

not to continue to lend to borrowers in financial difficulty, outside of formal insolvency 

proceedings. 

(i)  Uncertainty for banks’ ordinary course lending  

6. The ultimate consequence of the FCA’s decision on lending practices is such that a secured 

lender, by simply accepting a voluntary payment from its borrower, becomes personally liable for 

such borrower’s unpaid sales taxes, whether or not the secured lender was aware of the existence 

of such unpaid taxes. The effect of such uncertainty on banks’ ordinary course lending could lead 

to the incongruity of banks requiring proof that their borrower is free of any tax debt that could be 

subject to a deemed trust before accepting any repayment. In the absence of such proof, the banks 

would be left with the following choices, disadvantageous for both banks and for their borrowers:  

 refusing the voluntary repayment or refusing to discharge their security, which by law they 

are not necessarily entitled to do, in order for their security interests to secure the contingent 

liability of the borrower should the tax authorities later claim the unpaid taxes from the secured 

lender; or  

 facing the risk of becoming personally liable for any unpaid sales taxes owing by their 

borrowers. 

7. This is akin to imposing upon the banks a statutory duty to collect any sales taxes owing 

by their borrowers before any repayment of their loans. Further, the absence of release of the 

security by the banks getting repaid, in order to cover the risks of potential personal liability, could 

lead to the perverse effect of seriously affecting their borrowers’ ability to obtain refinancing. 
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8. As a practical matter, secured lenders have no means to obtain certainty regarding the sales 

tax liabilities of their borrowers and the ETA provides no mechanism for them to obtain 

confirmations regarding the existence or absence of sales tax liabilities of their borrowers who 

voluntarily repay their debts.1  

9. Banks are not agents of the Crown to monitor potential unpaid sales taxes of their borrowers 

and ensure their repayment. The Respondent’s proposition that a “duty” to monitor the sales tax 

obligations of their borrowers arises from the assumption that they would have better knowledge 

than the Crown of their borrowers’ businesses2 is not contemplated by the ETA. It is a fallacy to 

argue that secured lenders should be personally liable to the Crown for the unpaid sales taxes of 

their borrowers on the basis that they would have “the tools to ensure that borrowers’ tax remittances 

are satisfied on an ongoing basis”.3 Qualifying the Crown as an “involuntary creditor” should not 

in itself shift the burden of monitoring tax collection on the secured lender. Although this Court 

has in the past discussed the importance for banks to have knowledge of the businesses and 

finances of their borrowers, this principle cannot be interpreted as to create a statutory liability that 

does not otherwise exist. 

10. This is however the impact of the FCA decision, as is illustrated by the recent Federal Court 

decision in the Weisflock case.4 In that case, the bank had granted the borrower (an individual) a 

Home Equity Line of Credit and a mortgage loan in 2010, which were secured by a mortgage on 

his house. The bank was not aware of the borrower’s GST debts from his landscaping business in 

2007 and 2008, which business had no connection to the bank’s loans. In 2011, the borrower sold 

his house and fully repaid his outstanding debts to the bank. In 2013, the Crown demanded payment 

from the bank for the borrower’s unpaid GST on the basis of section 222 ETA. Based namely on 

                                            
1  Subsections 270(2) and 270(3) ETA provide for the mechanism whereby a “receiver” or a 

“representative” shall obtain a certificate from the Minister certifying that all sales taxes 

have been paid prior to making a distribution. No such mechanism exists for a secured lender 

getting repaid voluntarily. 
2  Respondent’s Factum , at paras. 42 and ff.  
3  Contrary to Respondent’s position at para. 89 of its Factum. 
4  Canada v. Toronto-Dominion Bank, 2018 FC 538 [Weisflock] (Notice of Appeal dated 

June 22, 2018). 
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the FCA’s decision in the present case5, the Federal Court allowed the Crown’s claim against the 

bank, resulting in the latter being found liable for a tax liability it never had knowledge of. The 

Weisflock decision is a perfect illustration of the incongruity created by the FCA decision in this 

case and its perilous implication, and a demonstration of the need for this Court to intervene. 

11. The Respondent’s factum relies on Weisflock to justify the FCA decision under appeal6, 

while in Weisflock, the Federal Court relied on the FCA decision in the present matter in order to 

impose personal liability on the bank. This reasoning is quite circular.  

(ii) Uncertainty for banks with borrowers facing financial difficulties  

12. The FCA decision has major repercussions on loan realization practices involving 

borrowers who are facing financial difficulties but are not involved in formal insolvency 

proceedings. The practical effect of the FCA decision is that banks could be incentivized to compel 

the commencement of formal insolvency proceedings of such borrowers, instead of negotiating 

informal workouts or consensual solutions. Indeed, based on the FCA decision, accepting 

voluntary repayment or working on a consensual solution leading to repayment outside of formal 

realization or insolvency proceedings would of itself put the banks at risk of becoming personally 

liable for the unpaid sales taxes of their borrowers.  

13. Respondent’s concluding statement that “[a] debtor who is staving off creditors by 

diverting tax remittances and liquidating assets is likely insolvent and may well be better placed 

under the management of the insolvency regime, rather than being kept on life support by a secured 

creditor who is extracting the value of diverted tax remittances from the debtor”7 cannot be at the 

basis of a general liability regime of secured lenders for the sales taxes owed by their borrowers at 

the time of a repayment. This statement highlights an incomprehension, or a total disregard, of the 

benefits of informal workouts (as opposed to formal insolvency proceedings) for companies in 

financial difficulties and all of their stakeholders. Further, such a statement does not justify the 

creation of a general personal liability regime of secured lenders with respect to the unpaid sales 

                                            
5  Ibid., at paras. 30-31. 
6  Respondent’s Factum, at paras. 38-40. The Respondent’s references to this decision are also 

somewhat misleading as they fail to mention that this decision is currently under appeal. 
7  Respondent’s Factum, at para. 91.  
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taxes of their borrowers in each and every circumstance where they receive a voluntary repayment 

of the debt. In the extremely rare circumstances where a secured lender would indeed participate 

in the “diversion of tax remittances”, the provincial statutes regarding fraudulent preferences and 

conveyances (or paulian actions in Québec) and the insolvency statutes regarding the treatment of 

preferential payments, in addition to the ETA’s specific regime on this aspect8, exist to protect the 

tax authorities. Deemed trust provisions should not be interpreted in a way to presume that all 

payments received by a secured lender, in any circumstances, are effectively “inappropriate” and 

render the secured creditor personally liable for the unpaid sales taxes. 

14. Further, the effect of the FCA decision directly contradicts legislative policy in an 

insolvency context9, as maintaining the liability of the secured lender post-bankruptcy ultimately 

results in the tax authorities’ claims for unpaid sales taxes taking priority over secured claims, 

albeit being an unsecured claim under the insolvency statutes (as the Supreme Court confirmed in 

several recent cases10). 

B. The CBA’s Submissions 

15. Against this contextual backdrop of commercial uncertainty, the CBA submits that: 

(i) deemed trust provisions are not meant to create a general regime of personal liability of secured 

lenders for the tax debt of third parties (such a regime already exists in certain circumstances which 

are not the ones at issue in this appeal) and, insofar as the deemed trust is meant to operate as a 

“floating charge”11, it should not continue to charge money voluntarily remitted to a secured lender 

as a repayment of the debt, in the absence of a “triggering event”; and, in any event, (ii) the effect of 

this liability should not be that the tax authorities' claims for unpaid sales taxes take priority over the 

claims of secured lenders.  

 

                                            
8  Section 325 ETA, which includes a “transfer of money” as per subsection 325(5) ETA. 
9  Century Services Inc. v. Canada (Attorney General), [2010] 3 SCR 379, 2010 SCC 60 

[Century Services]; Québec (Revenue) v. Caisse populaire Desjardins de Montmagny, 
[2009] 3 SCR 286, 2009 SCC 49 [Montmagny]. 

10  Century Services, supra note 9; Montmagny, supra note 9. 
11  First Vancouver Finance v. M.N.R., 2002 SCC 49 [First Vancouver]. 
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(i) Section 222 ETA is not meant to create a general regime of personal liability of 
secured lenders for the unpaid sales taxes of their borrowers  

16. The purpose and effect of section 222 ETA are to create a deemed trust, which is in the nature 

of a “floating charge”, over the assets of the tax debtor, not to create a general regime of personal 

liability of secured lenders for the unpaid sales taxes of their borrowers on the sole basis of a 

voluntary repayment from their borrowers. As a “floating charge”, a “triggering event” needs to take 

place for the deemed trust to crystalize. Such “triggering event” can be the initiation of proceedings 

by the tax authorities for the recovery of the unpaid sales taxes or the initiation of realization 

proceedings. The voluntary repayment of a debt, just like any other disposition of assets by a person 

owing sales taxes, does not constitute a “triggering event” that crystalizes the deemed trust and 

creates liability of the beneficiary of such payment or disposition.12 

17. The decisions cited by the Respondent in support of the distinction it makes between the 

deemed trust being “similar to” a “floating charge” and “being” a “floating charge” were taken in 

very specific contexts, namely the piercing of the corporate veil because of transactions that were 

made specifically to frustrate the Crown, and the question of priority in the proceeds of assets 

which had not yet been distributed further to a formal realization (not a question of liability, nor 

of voluntary repayment).13 

18. The case law relied upon by the Respondent to justify the secured lender’s obligation to 

pay to the tax authority the unpaid sales taxes that are outstanding at the time of the repayment of 

the debt did in fact involve a “triggering event”. The contexts in these decisions are completely 

different from that of a voluntary repayment by a borrower such as in the present case and in the 

Weisflock case. 

19. In Canada (Attorney General) v. National Bank of Canada14, relied upon by the FCA in 

this case, the debtors had failed to remit source deductions. As part of a formal realization, the 

secured creditors seized, took in payment or obtained by surrender the movable property secured 

by their hypothec and they eventually received the proceeds of their sale on account of their claim. 

                                            
12  First Vancouver, supra note 11, at paras 40-42. 
13  Canada v. Community Expansion Inc., [2004] OJ No. 5493, 2004 Carswell Ont 4682 

(ONSC), at paras. 31-33, affirmed [2005] OJ No. 186 (CA); Rosedale Farms Limited, Hasset 
Holdings Inc., Resurgam Resources (Re), 2017 NSSC 160 (NSSC).  

14  Canada (Attorney General) v. National Bank of Canada, 2004 FCA 92 [National Bank]. 
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The realization of their security by the secured creditors was the “triggering event” in this case, which 

led the FCA to conclude that the secured creditors were liable to remit to the Crown the part of the 

proceeds from their security realization that was subject to the deemed trust.15  

20. As for the decision of this Court in Caisse populaire Drummond, the issue was whether the 

agreement between the secured lender and its borrower gave rise to a “security interest” pursuant 

to the Income Tax Act (“ITA”).16 The question was not pertaining to the personal liability of the 

secured lender for the tax liabilities of its borrower in the case of a voluntary repayment. The 

majority of this Court concluded that the agreement gave rise to a “security interest”, such that the 

secured lender who had appropriated the funds subject to the deemed trust was liable to remit them 

to the Crown.17 Like in National Bank, there was a “triggering event”, namely the security 

realization by the secured lender, which led to its liability to remit the proceeds realized to the 

Crown. These situations must be distinguished from a situation where the secured lender receives 

a voluntary repayment.  

21. Section 222 ETA does not provide for a general personal liability regime of secured lenders 

who receive voluntary payments from their borrowers, in the absence of a “triggering event”. When 

the ETA provides for the statutory personal liability of certain third parties for the unpaid sales taxes 

of a tax debtor, it does so expressly, such as (i) a “receiver” or a “representative” who distributes 

property or money of a tax debtor without obtaining the required certificate from the Minister18, or 

(ii) the directors of a corporation who failed to remit sales taxes, in certain circumstances.19 No such 

statutory liability for the tax obligations of others exists with respect to secured lenders or other 

creditors of a tax debtor who are repaid at a time when there are unpaid sales taxes.  

                                            
15  This conclusion was subsequently applied, without distinction based on the fact that the 

National Bank decision was rendered in the context of a security realization by the secured 

creditors, in Canada (Attorney General) v. Caisse populaire de la Vallée de l’Or, 2005 FC 

948 [Vallée de l’Or] and in Canada (Attorney General) v. Caisse populaire Desjardins de 

Lyster, 2005 FC 949 (appeal dismissed, 2006 FCA 367) [Lyster]. 
16  Caisse populaire Desjardins de l’Est de Drummond v. Canada, [2009] 2 SCR 94, 2009 SCC 

29, at para. 1. 
17  Ibid., at paras. 62-63; also see Respondent’s Factum, at paras 37-38. 
18  Subsection 270(4) ETA (as such terms are defined by subsection 270(1) ETA). 
19  Subsections 323(1) and 323(2) ETA.  



- 8 - 
 

Factum of the Canadian Bankers’ Association  Statement of Argument 
   
 

22. Applying section 222 ETA in the way the FCA did in its decision, not necessitating any 

“triggering event”, has the effect of creating a statutory personal liability regime of secured lenders 

which does not exist under the statute and which was not intended by the legislator. Such a regime 

would effectively be broader than the ones expressly provided by the ETA. Indeed, the liability 

regime of a “receiver” or “representative” only applies when a “receiver” is appointed20 or when 

a “representative” “administers, winds up, controls or otherwise deals with the property”21 of a tax 

debtor, which by definition is in limited circumstances, and the liability only exists if the “receiver” 

or “representative” fails to obtain the required certificate prior to distributing property.22 As for 

directors of a corporation, they are only personally liable for the unpaid sales taxes of the 

corporation if a judgment is obtained against the corporation and not satisfied, if the corporation 

has commenced liquidation or dissolution proceedings or if the corporation is bankrupt.23 

23. The use of deemed trust provisions by tax authorities to impose personal liability upon 

secured lenders has led to controversial case law which should be reconsidered24, given that such 

case law decided in particular contexts is interpreted very broadly and without any nuances by tax 

authorities. The Respondent argues that a secured lender will always be personally liable under 

section 222 ETA, refusing to take into account the specific contexts of the decisions cited in 

support of its position.25 The CBA respectfully submits that the specific context must be considered 

in order to make the necessary distinctions regarding the conditions leading to the liability of a 

secured lender.26 

24. The Respondent emphasises heavily the nature of the security agreements between the 

Appellant and its borrower.27 One should note that the payments that are challenged by the 

Respondent, i.e. the reimbursements received by the Appellant that would render the Appellant 

personally liable for the unpaid sales taxes, remain payments made voluntarily by the borrower, 

                                            
20  Subsections 270(1) and 266(1) ETA. 
21  Subsection 270(1) ETA. 
22  Subsection 270(4) ETA. 
23  Subsection 323(2) ETA.  
24 See for example: National Bank, supra note 14; Vallée de l’Or, supra note 15, Lyster, supra 

note 15. 
25  Respondent’s Factum, at paras. 34-40. 
26  Instead of having general comments such as para. 38 of the Respondent’s Factum that “the 

secured creditor’s liability to the Crown is a personal liability”.  
27  Respondent’s Factum, at paras. 8-10 and footnote 6. 
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even if pursuant to said agreements. Furthermore, the FCA’s decision does not consider the 

agreements in concluding, broadly, that “[s]ecured creditors who do not comply with the obligation 

to pay proceeds derived from deemed trust assets are personally liable to the Crown, which has a 

separate cause of action against them, irrespective of the subsequent bankruptcy of the debtor.”28  

25. The FCA’s conclusion that the personal liability would arise out of any and all voluntary 

payments received by a secured lender was supported by the Respondent in the Weisflock case on 

which it now relies. As discussed above, the Federal Court in Weisflock relied expressly on the 

decision under appeal to conclude that “the phrase ‘the proceeds of the property shall be paid to 

the Receiver General’ in section 222(3) of the ETA encompasses proceeds flowing from the 

voluntary sale of the tax debtor’s property. Upon such a sale, a tax debtor has an obligation to pay 

the proceeds to the Receiver General. If the tax debtor fails to do so and pays a secured creditor 

instead, that creditor has an obligation to repay the money to the Crown.”29 

26. The tax authorities increasingly seek recourse against banks for unpaid tax liabilities where 

the bank was voluntarily repaid by the tax debtor many months or years beforehand.  This position 

of the tax authorities fails to consider the fact that the bank is legally obliged to discharge all of its 

security against its borrower’s assets and against guarantors when receiving repayment, and is not 

informed of its borrower’s tax liabilities and not able to obtain such information from the tax 

authorities in a reasonable period of time. This amounts to imposing the burden of tax collection 

disproportionately on secured lenders, and could result in putting the borrowers in the untenable 

position of not being able to obtain a discharge or release of security and guarantees, until the tax 

authorities have confirmed to the lender that no deemed trust exists.  

(ii) The timing of a formal insolvency proceeding should not have an impact on the 
priorities between secured lenders and the tax authorities  

27. The CBA submits that maintaining the unintended personal liability of secured lenders 

post-bankruptcy for the obligations of the bankrupt tax debtor effectively reverses priorities. 

Indeed, the tax authorities’ claims for unpaid sales taxes would end up being paid by the secured 

lender, despite being an unsecured claim under the insolvency statutes30, and it is the secured 

lender who assumes the shortfall. 

                                            
28  Canada v. Callidus Capital Corporation, 2017 FCA 162 at para. 23. 
29  Weisflock, supra note 4. 
30  See for example: Century Services, supra note 9; Montmagny, supra note 9. 
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28. It is noteworthy that the case law on which the Respondent mostly relies was decided in the 

context of unremitted source deductions. The bankruptcy of the tax debtor does not affect the 

Crown's rights with respect toits deemed trust in connection with source deductions, as it does for 

sales taxes pursuant to subsection 222 (1.1) ET A.31 If the legislator had intended that the same rules 

apply under bankruptcy to all deemed trusts under the ETA and the IT A, in the name of coherence 

as advocated by the Respondent32
, it would have expressly provided so. 

29. In the Montmagny case33
, the issue was the nature of the rights of the tax authorities, the 

trustee in bankruptcy and the secured creditors in respect of GST and QST amounts that had been 

collected but not remitted or were collectible at the time of the bankruptcy of a supplier. This Court 

confirmed that the section 222 ETA deemed trust did not continue to exist after a bankruptcy, 

which meant that the tax authorities only had an unsecured daim against the tax debtor. The effect 

of the decision under appeal goes directly against this conclusion of this Court, effectively 

reversing the priorities by allowing for the sales taxes being paid by the secured lender. 

PART IV - SUBMISSIONS CONCERNING COSTS 

30. The CBA seeks no costs on this appeal and asks that no costs be awarded against it. 

PART V - ORDER SOUGHT 

31. NIA. 

31 

32 

33 

All of which is respectfully submitted. 

Philippe H. élanger, Jocelyn Perreault an 
McCarthy Tétrault LLP 
Counsel for Intervener The Canadian Bankers' Association 

Also see section 86 of the Bankruptcy and Insolvency Act which provides that all Crown 
claims are unsecured except for unremitted source deductions. 
Respondent ' s Factum at paras. 83-87. 
Supra note 9. 
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