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PART I- FACTS AND OVERVIEW OF THE APPLICANT'S POSITION 

a. Issues of Public Importance 

[1] On March 18, 2015, after a complex four-week trial, Bradley Barton was acquitted by a 

jury of first-degree murder and the lesser included offence of manslaughter. On June 30, 2017, 

the Court of Appeal of Alberta set aside the acquittal and ordered a new trial, relying primarily 

upon errors in the jury charge that were said to be significant enough to require intervention. 

[2] As this application shall attempt to demonstrate, the notion that the jury charge in this 

case contained errors that were "several in number, serious in scope, and significant in impact", 

as the Court of Appeal contends, is dubious. On the contrary, it is the Court of Appeal's decision 

to set aside the jury verdict that is based on errors that are several, serious in scope and 

significant in impact. In particular, the Court of Appeal's decision: 

a) demonstrates an alarming disregard for critical components of the adversarial 
and appellate processes, including: (i) the impact of the Crown advancing new 
theories on appeal that conflict with positions taken at trial; (ii) the proper role 
of an appellate court in raising new grounds of appeal; (iii) the right of a party 
to obtain transcripts from an appellate hearing; (iv) the ability to rely upon 
new grounds of appeal raised by an intervener; (v) the correct approach to 
reviewing jury charges; and (vi) the need to assess the materiality of legal 
errors in deciding whether to order a new trial after a jury acquittal, 
particularly when the alleged errors relate to grounds of argument that were a 
marginal aspect of the Crown's case against the accused; 

b) alters the existing state of the law in dramatic fashion, imposing a raft of 
mandatory new jury instructions that previously were matters for the trial 
judge's discretion; and, 

c) conflicts with established appellate and Supreme Court authority on 
significant points, including: (i) whether the Crown's acceptance of a theory or 
argument at trial bars it from advancing a different theory on an appeal from 
acquittal; (ii) the need to instruct the jury about speculative motives that are 
unfounded in the evidence when giving an instruction on absence of motive; 
and (iii) the proper approach in defining consent when a person suffers bodily 
harm as a result of sexual activity. 

[3] These points demonstrate the public importance of this appeal, though the particular 

context of the case makes it especially deserving of leave. At all levels the case has generated an 

inordinate amount of media attention, stimulating nationwide discussion about the issues raised. 
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Furthermore, the stakes of this appeal for the applicant could not be higher, as the case involves 

the reversal of an acquittal granted by a jury to a charge of first-degree murder. 

b. Statement of Facts 

[4] The Applicant, Mr. Bradley Barton, met the deceased, Ms. Cindy Gladue, a 36 year-old 

sex trade worker,1 at the Yellowhead Inn hotel in Edmonton. The Applicant testified that on June 

20, 2011, Ms. Gladue agreed to a range of sexual activity for $60.00.2 They met in his hotel 

room, took off her clothes and she began to fellate him for about 2-3 minutes. He then inserted 

his hand in a conical shape into her vagina up to the ridge of his knuckles for a period of five to 

ten minutes. They subsequently engaged in vaginal intercourse for ten minutes.3  

[5] The next evening, the Applicant met Ms. Gladue and a co-worker in the hotel bar.4 The 

co-worker testified that upon speaking and observing Ms. Gladue he concluded that she was not 

particularly drunk and placed her as a “2 or 3” on a scale of 1 to 10, with 1 being sober and 10 

being “totally inebriated” or “falling out, passing out drunk”.5  Similarly, the Applicant testified 

to his belief that Ms. Gladue was around a 5 to 5.5 on this scale. He had no difficulties 

conversing with her; nor did he perceive any difficulties on her part in answering questions, 

keeping up a conversation, or staying awake.6 Similarly, the bartender at the hotel bar, Ms. 

Tanya Dunster, noticed nothing unusual about the deceased and had no concerns about serving 

her alcohol.  On the 0-10 scale, she placed the deceased at a “2”.7   

[6] The Applicant testified that on this second night Ms. Gladue again agreed to the same 

price for the same sexual activity.8 The chronology of the sexual activity was essentially the 

same on both nights.9 They each took off their clothes and Ms. Gladue then began to fellate the 

Applicant while sitting on his bed. While she did so, the Applicant placed his hand in a conical 

                                                 
1 Trial Transcript, Vol 1, 14/15; Vol 4, 1087/34-35; 1088/5-6; Vol 5, 1568/21 [Tab 4G – Vol.2]. 
2 Trial Transcript, Vol 4, 1103/20-33 [Tab 4G – Vol.2]. 
3 Trial Transcript, Vol 4, 1106/10-35 [Tab 4G – Vol.2]. 
4 Trial Transcript, Vol 4, 1120/15-19; Vol 1, 13-6/22-23 [Tab 4G – Vol.2]. 
5 Trial Transcript, Vol 1, 173/27- 174/38 [Tab 4G – Vol.2]. 
6 Trial Transcript, Vol 4, 1119/15- 1120/13[Tab 4G – Vol.2]. 
7 Trial Transcript, Vol 4, 1308/1-24 [Tab 4G – Vol.2]. 
8 Trial Transcript, Vol 4, 1121/9-19 [Tab 4G – Vol.2]. 
9 Trial Transcript, Vol 4, 1103/23-33[Tab 4G – Vol.2].  
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shape inside her, first one finger, then two, then three, then four fingers, and he began to move 

his hand in and out.10 The Applicant testified that the only difference between the two nights was 

that on the first night he inserted his hand up to the crest of his knuckles, while on the second 

night he inserted his hand approximately one to two centimeters past his knuckles.11  

[7] The Applicant then removed his hand from her vagina to have intercourse, at which time 

he saw blood on his hands. This prompted him to ask Ms. Gladue if she was menstruating, to 

which she responded “maybe I am”.12 He then decided not to have sexual intercourse, and asked 

the deceased to wash up and leave.13 He went to the washroom to wash his hands and she did the 

same thereafter. While Ms. Gladue was in the bathroom, the Applicant fell asleep in his bed.14  

[8] The Applicant testified that he never noted any disagreement on the deceased’s part to the 

sexual activity on either night.15  He said of the second occasion that “[c]ommunication was 

good. There was moaning and groaning going on, all good signs, working it really good, 

thrusting. It was good. All signs were go.”16 The Applicant had no criminal record and was never 

challenged or in any way cross-examined on his testimony that he engaged in consensual sexual 

activity with the deceased on the two consecutive nights.17 He was cross-examined only about 

whether he had used a knife to cut Ms. Gladue’s vaginal wall open to cause her death and that 

she was too intoxicated by alcohol to consent to the sexual activity. He denied both allegations.   

[9] The Applicant awoke the next morning, got out of bed and observed Ms. Gladue bloodied 

and naked in the bathtub. He believed she was dead.18 In a panic, he used a wet towel to clean 

the blood from his feet and floor.19 He got dressed, packed his bag and placed the bloodied towel 

                                                 
10 Trial Transcript, Vol 4, 1104/27-41; 1122/19- 1124/25 [Tab 4G – Vol.2]. 
11 Trial Transcript, Vol 4, 1266/21; 1270/4-18 [Tab 4G – Vol.2]. 
12 Trial Transcript, Vol 4, 1128/27-35; 1270/41-1271/15 [Tab 4G – Vol.2]. 
13 Trial Transcript, Vol 4, 1128/38-1129/13; 1210/4-24; 1271/26-1272/28 [Tab 4G – Vol.2]. . 
14 Trial Transcript, Vol 4, 1129/31-1130/8; 1275/32-1276/19; 1280/34-1281/14 [Tab 4G – 
Vol.2]. 
15 Trial Transcript, Vol 4, 1105/4-7; 1124/4-19 [Tab 4G – Vol.2]. 
16 Trial Transcript, Vol 4, 1124/5 [Tab 4G – Vol.2]. 
17 Trial Transcript, Vol 4, 1088/2; 1207/23- 1210/40 [Tab 4G – Vol.2]. 
18 Trial Transcript, Vol 4, 1131/4-20; 1206/25-1207/21 [Tab 4G – Vol.2]. 
19 Trial Transcript, Vol 4, 1131/10-11; 1219/16-17; 1224/38-41; 1235/25-36; 1239/1-26; 
1078/17-19 [Tab 4G – Vol.2]. 
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in the garbage outside the hotel.20 He then checked out of the hotel and proceeded to a coffee 

shop before eventually meeting a second co-worker at his van.21 The Applicant indicated to the 

co-worker that a woman he didn’t know had appeared at his hotel room the prior night and asked 

to use his shower. He let her do so and then fell asleep. When he woke up the next morning he 

found her dead in the bathtub.22 The co-worker advised him to call the police.  

[10] The Applicant then returned to the hotel and asked the hotel clerk to provide him with a 

key for the room in order to retrieve some papers.23 From his room, he phoned 911 and told the 

operator the same false version of events he had told his co-worker.24 The police arrived, and 

took the Applicant away from the scene for questioning. The police then secured the area and 

shortly thereafter commenced a comprehensive search of the hotel property.25 All garbage inside 

and outside the hotel was seized for subsequent investigation.  

[11] The homicide investigation began on June 23, 2011, when the medical pathologist, Dr. 

Dowling, concluded that the complainant died from an injury to her vaginal wall, which he 

opined was likely caused by a knife or another sharp object.26 Shortly thereafter, the Edmonton 

Police Service organized a comprehensive search for a sharp edged weapon at the hotel and 

surrounding areas including all garbage receptacles. No weapon was found.27    

[12] Several days later, the Applicant told an undercover police officer that the complainant’s 

death was due to someone else whom he had rented the room for.28  

[13] At trial, Dr. Dowling opined that the cause of death was an 11 centimeter cut in the 

complainant’s vaginal wall. He believed it had been caused by a sharp edged instrument,29 but 

                                                 
20 Trial Transcript, Vol 4, 1131/11-13, 1132/9-10; 1219/19-41, 1221/28-1222/1, 1225/3-4; 
1238/30-37 [Tab 4G – Vol.2]. 
21 Trial Transcript, Vol 1, 123/37-41; Vol 4, 1149/36-1150/31, 1132/14-25 [Tab 4G – Vol.2 
22 Trial Transcript, Vol 4, 1199/28-35; 1150/34-1151/3; 1199/25-1200/31; 1223/40-1224/32 [Tab 
4G – Vol.2]. 
23 Trial Transcript, Vol 4, 1151/9-20; 1205/28-1206/7 [Tab 4G – Vol.2]. 
24 Trial Transcript, Vol 1, 299/1-40; Vol 4, 1152/24-36 [Tab 4G – Vol.2]. 
25 Trial Transcript, Vol 2, 419/28 to 423/36; Vol 1, 321/5- 336/41 [Tab 4G – Vol.2]. 
26 Trial Transcript, Vol 2, 419/36-41 [Tab 4G – Vol.2]. 
27 Trial Transcript, Vol 2, 419/28-420/6; 420/24- 423/8; Vol 2, 399/40- 401/26; Vol 3, 1050/3- 

1051/41 [Tab 4G – Vol.2]. 
28 Trial Transcript, Vol 4, 1157/36-1159/15; 1241/12-1256/35 [Tab 4G – Vol.2]. 
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conceded it was possible that it had been caused by blunt force injury. He opined that if it had 

been a blunt force injury then a “considerable” or “excessive force” would have been required.30 

[14] The Crown also called Dr. Catherine Carter-Snell, who was not a medical doctor but had 

a Ph.D. in nursing, to support the theory that the vaginal wall had been cut with a sharp object.  

However, it became clear from her testimony that she did not understand the wound from the 

photographs that she had been provided, had not been provided all of the photographs from the 

autopsy, and had not been shown the autopsy report by the Crown.31   

[15] The Applicant called Dr. Janice Ophoven, an expert in the area of forensic pathology.32 

She opined that the wound was caused by blunt force trauma, as nothing about the wound 

suggested a sharp force injury.33 Defence counsel posed a hypothetical question involving a 

fisting scenario similar to the Applicant’s testimony and Dr. Ophoven agreed that the injury 

could have been caused by such activity.34 She opined further that the sexual activity the night 

before could have impacted Ms. Gladue’s vaginal wall strength on the second night.35 She gave 

evidence about how vaginal wall strength can vary with age and presence or absence of chronic 

disease, including chronic use of alcohol, prior obstetrical events and nutritional problems.36  

[16] The jury acquitted the Applicant of first degree murder as well as the lesser offence of 

manslaughter.  

PART II- STATEMENT OF ISSUES 

[17] The decision of the Court of Appeal of Alberta raises so many legal issues and alleges so 

many errors on the part of the trial judge that it is simply impossible to address every 

                                                                                                                                                             
29 Trial Transcript, Vol 3, 771/14-18 [Tab 4G – Vol.2]. 
30 Trial Transcript, Vol 3, 771/33-772/5; 779/35-40; 780/33-781/3; 784/18-21; 842/15-20 [Tab 
4G – Vol.2 
31 Trial Transcript, Vol 3, 982/3-1003/13 [Tab 4G – Vol.2]. 
32 Trial Transcript, Vol 4, 1347/41-1348/2;1363/3-6 [Tab 4G – Vol.2]. 
33 Trial Transcript, Vol 4, 1377/1-3; 1380/10-19; 1389/32-35, 1403/12-13; 1408/36-1409/7 [Tab 
4G – Vol.2]. 
34 Trial Transcript, Vol 4, 1389/37-1391/11 [Tab 4G – Vol.2]. 
35 Trial Transcript, Vol 4, 1389/2-5; 1391/13-29 [Tab 4G – Vol.2 
36 Trial Transcript, Vol 4, 1388/28-1389/30; Vol 4, 1401/18-19; 1409/19-25; 1412/23-40 [Tab 
4G – Vol.2]. 
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controversial statement made by the Court of Appeal within the allocated page length of this 

application. As such, the Applicant has chosen to raise here only the most serious issues of 

national importance that warrant the consideration of the Supreme Court of Canada: 

Ground 1 - What are the appropriate limitations that must be placed upon an appellate 
court in the context of an adversarial proceeding? Specifically: 

(a)  Did the Court of Appeal err in allowing the Crown to use its right of appeal to 
secure a retrial based on theories and legal arguments that were contrary to positions 
it took at trial? 

(b) Did the Court of Appeal err in raising new grounds of appeal and expanding upon 
positions taken by the Crown, without giving appropriate notice to the defence? 

(c) Did the Court of Appeal err in refusing to provide a complete transcript of the 
appellate hearing? 

(d) Did the Court of Appeal err in letting the Intervener raise new grounds of appeal? 

(e) Did the Court of Appeal overstep its role in reviewing the jury charge? 

(f) Did the Court of Appeal fail to properly consider whether any errors in the charge 
might reasonably be thought to have had a material bearing on the acquittal? 

Ground 2 - When can a trial judge provide a charge on absence of motive, and what are 
the required instructions that must be contained in such a charge? 

Ground 3 - Does the presence of an objective likelihood of harm negate an otherwise 
valid consent to sexual contact? 

Ground 4 - Are the Court of Appeal's changes to the pattern jury charges desirable? 

PART III-STATEMENT OF ARGUMENT 

Ground 1 - What are the appropriate limitations that must be placed upon an appellate 
court in the context of an adversarial proceeding?  

[18] One of the hallmarks of Canadian justice is that judicial decision-makers remain 

independent and impartial and be seen to act that way. When an appellate panel of judges ignores 

or bypasses key characteristics of the adversarial process, there is a major risk that the fairness of 

the proceedings will be undermined. As this Court noted in R v Mian,37 "[a] departure from the 

                                                 
37 R v Mian, 2014 SCC 54 at para 39.  
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usual conduct of an appeal could lead the court to be seen to be intervening on behalf of one of 

the parties, thus impugning the impartiality of the court."  

a. Did the Court of Appeal err in allowing the Crown to use its right of appeal 
 to secure a retrial based on theories and legal arguments contrary to 
 positions taken at trial? 

[19] Three of the four grounds of appeal raised by the Crown expressly contradicted positions 

taken at trial. In contrast to its position on appeal, the Crown at trial: (a) agreed with the trial 

judge's instruction on manslaughter, especially with respect to the role played by the objective 

foreseeability of bodily harm, which occurred after a consultation with the Crown Appeals 

branch; (b) failed to object to the absence of a s 276.1 hearing; and (c) concurred that evidence of 

the complainant's consent on the previous night could be used to support a finding of honest but 

mistaken belief in consent. In addition, the Crown agreed with the precise wording of the charge 

on after the fact conduct – the ground of appeal raised by the Court of Appeal of its own motion.  

[20] The Court of Appeal was unconcerned about these facts. With respect to s 276, the Court 

concluded that "the Crown's failure... did not absolve the trial judge from correctly applying the 

law".38 In allowing the three other grounds of appeal, it completely ignored the Crown's trial 

concessions. The logical implication is that the Crown has free rein to appeal an acquittal on 

grounds that expressly conflict with positions it took at trial.  

[21] This conclusion contradicts with pronouncements from this Court stressing the 

importance of protecting the right against double jeopardy. In Wexler v The King, this Court held 

that the Crown is not permitted to secure a retrial based on theories or legal arguments not 

advanced at trial, noting that to do so would amount to "a manifest injustice".39 The Court of 

Appeal's approach also conflicts with that taken recently by other appellate courts. In R v Varga, 

the Ontario Court of Appeal held that "[i]t offends double jeopardy principles... to subject an 

accused, who has been acquitted, to a second trial based on arguments raised by the Crown for 

                                                 
38 Court of Appeal judgment at para 112 [Tab 2G]. 
39 R v Wexler, [1939] SCR 350 at 357-58. 
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the first time on appeal. Double jeopardy principles suffer even greater harm where the 

arguments... contradict positions taken by the Crown at trial." 40 

[22] The situation here is directly apposite. After lengthy discussions between counsel and the 

trial judge, as well as consultation with the Crown Appeals branch, the trial Crown specifically 

agreed that the proposed charge on manslaughter was accurate. It also agreed that the evidence of 

prior consent could be used to assess whether the Applicant possessed an honest but mistaken 

belief in consent. With respect to s 276, in addition to being the first party to raise Ms. Gladue's 

sexual history as a sex trade worker, the Crown never suggested that a hearing was required. 

Finally, the Crown at trial essentially suggested the wording of the allegedly problematic charge 

on after the fact conduct, noting that "I am intending to use [the after the fact conduct evidence] 

in the sense that it's the Crown's position, it wasn't an accident he knew he committed an 

unlawful act, and that's why I'm using it.”41  

[23] This Court should take this opportunity to reassess Wexler in the modern era, and resolve 

inconsistencies between the approaches taken by different appellate courts in Canada.    

b. Did the Court of Appeal err in raising new grounds of appeal and expanding 
 upon positions taken by the Crown, without giving appropriate notice to the 
 defence? 

[24] In R v Mian,42 this Court established rules governing how appellate courts could raise 

new grounds of appeal. In particular, the Court stressed the importance of providing the parties 

with appropriate notice, holding that "[t]he overriding consideration is that natural justice and the 

                                                 
40 R v Varga (1994), 90 CCC (3d) 484 at 494 (Ont CA). See also R v Suarez-Noa, 2017 ONCA 

627; R v Nguyen, 2008 SKCA 160 at para 39 ("trial judge should not be found to have committed 

an error of law for having failed to consider a means of convicting the accused, which was 

effectively taken off the trial judge's plate by Crown counsel. There is no obligation on a trial 

judge to make a better case for the Crown than that which was presented.") 
41 Trial Transcript, Vol 5, 1522/20-38; 1606/10-1609/39 (manslaughter); Vol 1, 14/13-18; 29/33-

40 (use of prior consensual sexual activity) [Tab 4G – Vol.2]; Vol 5, 1586/2-14 (after the fact 

conduct) [Tab 4G – Vol. 3]. 
42 R v Mian, 2014 SCC 54 at para 59. 
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rule of audi alteram partem will have to be preserved". But Mian left the details about what 

constitutes proper notice unresolved. Instead, the Court indicated somewhat imprecisely that new 

issues could be raised before or at the oral hearing, and that the requirements of any special 

response permitted were dependent upon a "number of factors".  

[25] This case demonstrates the problem caused by an absence of clear guidelines. The Court 

of Appeal raised questions about after the fact conduct at the outset of the oral hearing. The 

Applicant's counsel was advised to consider his position overnight and come back the next day to 

address further questioning. The Court concluded the hearing by inviting both parties to present 

written submissions on the new issue if they felt it was necessary to do so.43  

[26] These measures did not provide an appropriate level of due process to the Applicant, and 

a few modifications of Mian would help ensure that parties are treated as fairly as possible when 

these situations arise. First, the commitment to due process should be enhanced by recognizing 

that notification requirements vary not only by considering when a new issue arises (during 

questioning or prior to the hearing), but also through an assessment of the impact of the new 

issue. There is a difference between a new issue going to a minor matter like the length or quality 

of a person's sentence and one that leads directly to the reversal of an acquittal, particularly in the 

case of a murder appeal. When the matter is this significant, the only appropriate approach is to 

adjourn the hearing and ensure that the parties' interests can be advocated in a meaningful 

fashion. 

[27] Second, the Mian procedure should include a much stronger directive for appellate courts 

to provide notice to the parties about potential new issues before an appeal hearing to ensure that 

the right to provide informed oral and written submissions is preserved. In this case, it is not 

clear whether the Court of Appeal even complied with Mian. After all, Mian suggests that an 

appellate court must "raise the issue as soon as is practically possible after the issue crystallizes" 

to allow the Applicant "to request an adjournment of the hearing and an extension of the filing 

deadlines for further written argument".44 The Court of Appeal did not provide the parties with 

notice prior to the hearing even though the judges were clearly aware of the new issue, which 

                                                 
43 Court of Appeal Judgment, paras 46-7 [Tab 2G]; Appeal Transcript, p 70/12-13 [Tab 4F]. 
44 R v Mian, 2014 SCC 54 at para 59 [Emphasis added]. 
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was raised before any oral submissions were made. Indeed, the hearing began with the Court of 

Appeal listing a number of issues it wanted the parties to consider. 

[28] Canadian appellate courts are currently applying Mian in different ways and a more 

uniform procedure would be beneficial. Contrast, for example, the Court of Appeal's approach 

here with the exemplary handling of a new issue by the Nova Scotia Court of Appeal in R v 

Borden.45 In that case, when a significant new matter arose during the oral hearing, the hearing 

was adjourned. The Court then wrote to the parties specifying the issues it wanted more detail 

upon. Further materials were filed and a second oral hearing held two months later. 

[29] This approach is a far cry from what took place in the case at bar. The inappropriateness 

of the Court of Appeal's treatment of new issues is exemplified by the remedy it granted for the 

alleged error of the trial judge in failing to hold a section 276 hearing. During the appeal hearing, 

the Crown clearly indicated – without dispute from the Court – that the only route to a new trial 

for murder was if the Court found an error with respect to the charge on motive. The Applicant's 

counsel agreed, and there was no follow-up questioning from the Court.46 In its reasons however, 

the Court surprisingly concluded that "the errors identified [with respect to section 276] are 

sufficient to justify a new trial on the original charge" of first-degree murder.47 

[30] This amounts to an unannounced alteration of the Crown's position on appeal and one 

that failed to give the Applicant any chance to address why it was inappropriate. In a letter to 

counsel after the hearing, the Court explained that the "Court is not bound by positions taken by 

either counsel as to remedy on a point of law. The Court is obliged to state the law correctly.48" 

As a matter of due process, this is unacceptable. When the Crown and defence jointly agree on a 

matter of law in an appellate hearing, with the apparent agreement of the Court, there is an 

                                                 
45 R v Borden, 2017 NSCA 45. See also R v Laliberte, 2015 QCCA 1633 (new hearing ordered). 
46 Appeal Transcript, p 4/9-33; 70/28-39 [Tab 4F]. 
47 Court of Appeal judgment, para 153 [Tab 2G]. 
48 Letter from Bobbi Jo McDevitt (August 17, 2017) [Tab 4E]. 
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obligation upon the appellate court to notify the parties that this position is of concern. It is 

unsatisfactory for a party's first notice of this to come in the judgment on appeal.49  

c. Did the Court of Appeal err in refusing to provide a complete transcript 
from the appellate hearing in this case? 

[31] After the Court of Appeal's judgment was issued, the Applicant immediately requested a 

complete transcript of the proceedings, also raising four specific matters of concern. The Court 

of Appeal responded by providing selected excerpts from the appeal transcript, but declined to 

issue a complete transcript.50  This accords with the Court's general approach to these matters, 

which is that parties in litigation have no right to access the transcript of an appellate hearing.51  

[32] In order to allow for a proper review of Mian issues by counsel pursuing an appeal before 

this Court, it is essential to have access to these transcripts in order to see what new issues arose 

and assess how they were addressed. In addition to allowing for meaningful review of this sort, a 

transcript permits consideration of any errors in how counsel’s submissions and concessions 

were characterized by the appellate court. In this case, for example, the Court of Appeal 

concluded that both parties "acknowledged" that the trial judge had erred in law with respect to 

his direction on after the fact.52 The Applicant submits he made no such concession and was 

surprised by this characterization.53 In the absence of a clear record, it is difficult for a party to 

dispute claims made by an appellate court in seeking leave to appeal, which further impedes the 

perception of a fair hearing. 

[33] Finally, it is in keeping with the open court principle and overall concern for transparency 

in the administration of justice for appellate courts to provide reasonable access to these 

transcripts. At the moment, parties in litigation can acquire a transcript from courts at every 

level, with the exception of the Court of Appeal. The Alberta practice also departs from that of 
                                                 
49 See, for example, the duty of a court to hear submissions before departing from an agreed 

position on sentence: R v Burback, 2012 ABCA 30 at para 13. 
50 Letter from Dino Bottos (July 5, 2017) [Tab 4D]; Letter from Bobbi Jo McDevitt (August 17, 
2017) [Tab 4E]. 
51 McDonald v Brookfield Asset Management Inc, 2016 ABCA 419.  
52 Court of Appeal judgment at para 55 [Tab 2G] 
53 Letter from Dino Bottos (July 6, 2017) [Tab 4D]; Appeal Transcript, p 179/4- 181/41 [Tab 
4F]. 
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other Canadian appellate courts.54 There is no principled reason for this anomaly and, as stated 

above, strong reasons to change the practice.  

d. Did the Court of Appeal err in letting the Intervener raise new grounds of appeal? 

[34] In allowing the appeal from conviction, the Court of Appeal relied upon submissions 

from the Joint Interveners that raised grounds of appeal that were not being argued by the 

Crown. This approach departed from the well-established position described by Sopinka J in R v 

Morgentaler,55 that "[a]n intervener is not entitled... to widen or add to the points in issue." 

[35] Berger JA granted leave to intervene on March 8, 2016. He noted that the arguments 

could focus on "the definition of sexual activity in section 273.1(1) of the Code... a substantive 

equality analysis of the meaning of consent and also observations on the procedure required by 

section 276 of the Code". Berger JA concluded by noting that "I see no prejudice to [Mr. Barton] 

provided that the submissions of the interveners are confined to the joint factum".56 

[36] The ground of appeal raised by the Crown referring to section 273.1(1) and the definition 

of sexual activity was narrow, and looked exclusively at the impact of an objectively foreseeable 

risk of bodily harm on consent. Berger JA's order consequently only permitted the Joint 

Interveners to elaborate upon the relationship of objectively foreseeable bodily harm to consent. 

[37] This was not the extent of the Joint Interveners' submissions. Instead, the Interveners 

operated akin to a second prosecutor, raising multiple new grounds of appeal and arguing that the 

acquittal should be overturned. In particular, they contended that: (1) the trial judge's charge 

regarding consent to the sexual activity was inadequate; (2) the Applicant did not have a valid 

claim to an honest mistaken belief in consent because of having failed to take reasonable steps to 

ascertain consent; (3) the jury should not have been instructed with respect to the Zhao/Jobidon 

framework because "there was no evidentiary basis on which consent to bodily harm could 
                                                 
54 See Practice Direction Concerning Criminal Appeals at the Court of Appeal for Ontario, 

March 1, 2017, s 14 (unless a judge orders otherwise, a copy of a digital audio recording is 

available upon request). 
55 R v Morgentaler, [1993] 1 SCR 462 at para 1. See also Deloitte & Touche LLP v. Ontario 
(Securities Commission), 2003 SCC 61 at para 31, per Iacobucci J.  
56 R v Barton, 2016 ABCA 68. 
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arise"; (4) the instructions with respect to consent were inappropriate because of references to the 

chronology of events and the fact that the parties had been involved in a commercial transaction; 

and (5) the instructions with respect to the mens rea of consent had been inadequate.57 

[38] The Joint Interveners also added new arguments to the Crown's appeal with respect to 

section 276, contending that the trial Crown's repeated references to Ms. Gladue as a "prostitute" 

and characterizations of her by both Crown and defence as a Native woman, "invited the jury to 

draw the prohibited inference that she was more likely to have consented to the sexual activity 

that forms the subject-matter of the charge". The Crown on appeal was silent about these matters.  

[39] The Court of Appeal accepted most of these arguments,58 even though: (a) none had been 

advanced by the Crown; (b) they expanded the scope of the appeal dramatically; and (c) they 

were raised in contravention of the order granting leave to intervene, causing the very prejudice 

that Berger JA had foreseen as a possibility. 

[40] The purpose of an intervention is to present the court with submissions on an existing 

ground of appeal that are useful and different because they come from the perspective of a non-

party with a special interest or particular expertise. It is not to advance new grounds. This is of 

particular concern in criminal proceedings, for "[w]here the defendant already faces the voice of 

the state, the courts must... be concerned about introduction of any other voice that could hurt the 

defendant".59 As Watson JA observed in R v A(SC),60 "... a person charged with an offence 

should not have to face a phalanx of prosecution representatives arguing in the alternative."  

[41] This Court has never considered: (1) the propriety of allowing an intervener to raise new 

issues on appeal; (2) what qualifies as a "new" issue raised by an intervener on appeal; and (3) 

                                                 
57 Joint Interveners' Factum, paras 29-37, 43, 49-50, 52 [Tab 4C]. 
58 Court of Appeal judgment, paras 116-128 (failure to charge on "prostitute" and "Native 

Woman"); 186-198 (improper charge regarding consent to sexual activity in question); 209-212 

(improper use of evidence to ascertain consent); 228-232 (errors in charge on mens rea of sexual 

assault); 258-264 (failure to instruct properly on reasonable steps) [Tab 2G]. 
59 R v JLA, 2009 ABCA 324 at para 2. 
60 R v A(SC), 2013 ABCA 80 at para 17. 
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whether an appellate court's decision to act on new grounds of appeal compromises the 

adversarial nature of the proceeding and the fairness of the appeal.  

e. Did the Court of Appeal overstep its role in reviewing the jury charge? 

[42] This was a lengthy trial that required a complex charge to the jury. The record reveals 

that the trial judge and counsel for both sides engaged in lengthy and constructive discussions in 

order to put together the best possible charge.61 The trial judge has a critical role in this process 

and must take a functional approach in instructing the jury, for his or her duty is "to decant and 

simplify.... [as] over-charging is just as incompatible with this duty as is under-charging".62 

[43] This Court has repeatedly emphasized that in reviewing charges to the jury appellate 

courts must remember that the law demands "proper" rather than "perfect" charges.63 But the 

Court of Appeal approached the case as if perfection was required. Consider as examples the 

following "errors" allegedly made by the trial judge: 

a. that it was a grave error for the jury to be told that the after-the-fact conduct 
was "not logically and legally capable of supporting an inference that Barton 
was demonstrating consciousness of guilt", notwithstanding that jurors were 
told they could use the evidence to assess the claim of accident and to "infer 
Mr. Barton's guilt... [if they were] satisfied that it is consistent with his 
guilt";64    

b. the jury being asked to consider whether consent was present by referring to 
how Barton had described that activity. This alleged "error" ignores the 
evidence adduced at trial, and the manner in which Barton was cross-
examined. In effect, there was no other version of events available, and the 
Crown in its closing address suggested that Mr. Barton's conduct, as described 
by him, occurred in a manner where consent was not present; 65 

c. a concern about a vague reference to the "type of activity" when jurors would 
clearly have understood that this referred to the fisting that was described by 
Mr. Barton;66  

                                                 
61 Trial Transcript, 1449/28- 1591/26; 1592/16- 1611/39; 1686/18- 1699/26; 1704/27- 1729/30 
[Tab 4G – Vol.3]. 
62 R v Rodgerson, 2015 SCC 38 at para 50. 
63 R v Jacquard, [1997] 1 SCR 314. 
64 Court of Appeal judgment, para 65 [Tab 2G]. 
65 Trial Transcript, Vol 5, 1684/1-26 [Tab 4G – Vol.3]. 
66 Court of Appeal judgment, para 187 [Tab 2G]. 



15 

 

 

d. an alleged failure to inform the jury that "consent" meant "voluntary 
agreement to engage in the sexual activity in question", notwithstanding a 
clear instruction that "consent is a matter of the subjective state of mind of 
Cindy Gladue at the time the force was applied to her [and] whether she in her 
mind consented to the application of force".67  

e. the "failure to inform the jury that if Gladue gave autonomous consent to one 
form of sexual activity, that did not constitute escalation of that sexual 
activity", notwithstanding an instruction that jurors consider that "if Cindy 
Gladue validly consented to being touched, to sexual activity... she [also] 
consented to the amount of force... used".68 

[44] In addition, instructions must be read in the context of the entire charge and the trial as a 

whole.69 But the Court of Appeal's approach involves a level of micro-management which reads 

every ambiguity as being in the Applicant's favour and unfair as a consequence. As examples, 

consider the following "errors" allegedly made by the trial judge: 

a. He did not clearly explain how after the fact conduct could be used in one portion of the 
charge, notwithstanding "other accurate portions of the charge"; 

b. He "implied" that the Crown had to prove the presence of motive notwithstanding a clear 
instruction to the contrary; 

c. His charge on Ms. Gladue having to consent to the particular degree of force was 
ambiguous at one point of the charge despite a clear instruction to this effect at another; 

d. There was "confusion between the standard pathway and the Jobidon pathway in the 
instructions" notwithstanding a clear separation of the two paths, indicated by the trial 
judge's telling the jury before proceeding on the "standard pathway" that "your 
consideration of consent only arises if you are not satisfied that... Mr. Barton intended to 
inflict... bodily harm".70 

 
f. Did the Court of Appeal fail to properly consider whether errors in the charge 

might reasonably be thought to have had a material bearing on the acquittal? 

[45] At paragraph 176 of its judgement, the Court of Appeal held there were three live issues 

in relation to the actus reus required for sexual assault:  
                                                 
67 Court of Appeal judgment, para 210 [Tab 2G]; Trial Transcript, Vol. 5, 1753/33-35 [Tab 4G – 
Vol. 3] 
68 Court of Appeal judgment, para 210 [Tab 2G]; Trial Transcript, Vol. 5, 1758/18-20 [Tab 4G – 
Vol. 3] 
69 R v Jaw, 2009 SCC 42 at para 32. 
70 Court of Appeal judgment, para 68 (after the fact conduct); 79 (motive); 194 (degree of force); 
277 (pathways to guilt) [Tab 2G], referring to Trial Transcript, Vol 5, 1753/23-26 [Tab 4G – 
Vol.3]. 
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First, did Gladue have the legal capacity to consent to the sexual activity in 
question given her blood alcohol level? Second, did Gladue consent, that is 
subjectively give her voluntary agreement, to the sexual activity in question? This 
may be referred to as autonomous consent or consent in fact. Third, under what 
circumstances should the law vitiate apparent consent as a matter of public policy 
where death is caused by sexual activity? 

[46] The Court of Appeal then embarked upon a 13-page discussion about how the trial judge 

erred in his charge on describing issues related to whether Ms. Gladue consented to the sexual 

activity that lead to her death. In addition to the fact that the Crown did not raise most of these 

points as grounds of appeal, a second fundamental problem is that these arguments ignore the 

factual context of the trial. The Crown’s dominant theory was that Mr. Barton murdered Ms. 

Gladue by cutting her vaginal wall with a knife or box cutter.71 In the alternative, it argued that 

Ms. Gladue was legally incapacitated from providing her consent to the sexual activity in 

question given her blood alcohol level, or that Mr. Barton, notwithstanding Ms. Gladue’s actual 

consent, vitiated her consent because Mr. Barton intended and caused bodily harm to her during 

the sexual activity. Not once did the Crown ever allege in its cross-examination of Mr. Barton or 

in its address to the jury that Ms. Gladue had not provided autonomous consent. This is not 

surprising. There was virtually no evidence to suggest that Ms. Gladue was capable of providing 

consent, but did not do so, and this version of events was vehemently denied by Mr. Barton.72  

[47] The Court of Appeal's lengthy discussion about errors made in relation to autonomous 

consent ignores the statement of this Court in R v Pickton73 to the effect that "there is nothing 

wrong, particularly in complex or lengthy trials, with the trial judge and counsel’s narrowing the 

issues for the jury by focusing on what is actually and realistically at issue in the case, provided 

that, at the end of the day, the jury is given the necessary instructions to arrive at a just and 

proper verdict." As in R v Rodgerson,74 the evidence supporting a conviction on the basis of an 

absence of autonomous consent was "paper thin". Indeed, it is virtually impossible to imagine the 

jury reaching the conclusion that a lack of autonomous consent was proven beyond a reasonable 

                                                 
71 The Crown address to the jury covers almost 28 pages of the transcript. Less than one refers to 

the possibility of manslaughter. Trial Transcript, Vol 5, 1656-1684 [Tab 4G – Vol.3]. 
72 Trial Transcript, Vol 4, 1122/15- 1124/16; 1266/1- 1269/16 [Tab 4G – Vol.2] 
73 R v Pickton, 2010 SCC 32 at para 10. 
74 R v Rodgerson, 2015 SCC 38 at para 44. 
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doubt on the evidence presented. Yet this slim possibility was found by the Court of Appeal to 

inform a number of the apparent errors warranting a new first degree murder trial.  

Ground 2 - When can a trial judge provide a charge on absence of motive, and what are the 
required instructions that must be contained in such a charge? 

[48] The Court of Appeal reviewed the trial judge's charge on absence of motive and found 

two errors. First, it concluded that the trial judge should not have provided a charge at all, as "the 

jury did not need assistance on motive". In its view, "... charging on motive signalled to the jury 

that it was relevant to their deliberations; otherwise, why charge on this issue at all.75" This 

conclusion, which effectively allows appellate courts to overturn a trial judge's decision to 

charge on absence of motive when they deem that a charge was not required, represents a radical 

departure from the existing law. The jurisprudence states that decisions regarding whether a 

charge on absence of motive is desirable are best left to the trial judge. In R v Lewis,76 this Court 

held that "motive is always a matter of fact and evidence therefore primarily for the judge and 

jury rather than the appellate tribunal". Where there is some evidence of absence of motive, "the 

necessity to charge... depends upon the course of the trial and the nature and probative value of 

the evidence adduced. In these cases, a substantial discretion must be left to the trial judge." 

[49] Second, the Court of Appeal decried the charge because the jury was "not told how a 

more generalized purpose or attitude could qualify as motive. This could include an animus 

against a person or persons and could capture the desire to use a sex trade worker in an 

objectifying or dehumanizing manner for personal gratification.77" This suggestion is 

unprecedented and encourages the jury to speculate about matters that are not in evidence. As the 

Privy Council noted in a slightly different context in Lee Chun-Chuen v The Queen:78 

                                                 
75 Court of Appeal judgment at para 79. As noted above, this conflicts with the charge that was 

actually given, as the trial judge explicitly advised jurors that "the Crown is not required to prove 

motive, and in this case it introduced no evidence of motive”: Trial Transcript, Vol 5 1740/33-34 

[Tab 4G – Vol. 3]. 
76 R v Lewis, [1979] 2 SCR 821 at paras 43, 64 [Emphasis added].  
77 Court of Appeal judgment at para 81 [Tab 2G]. 
78 [1962] 3 WLR 1461 at pp 1469-70 (PC). 
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What is essential is that there should be produced, either from as much of the 
accused's evidence as is acceptable or from the evidence of other witnesses... a 
credible narrative of events... If no such narrative is obtainable from the evidence, 
the jury cannot be invited to construct one. Viscount Simon L.C. said in Mancini 
v. D.P.P. at p. 12: 'it is not the duty of the judge to invite the jury to speculate as 
to provocative incidents, of which there is no evidence and which cannot be 
reasonably inferred from the evidence. The duty of the jury to give the accused 
the benefit of the doubt is a duty which they should discharge having regard to the 
material before them, for it is on the evidence, and the evidence alone, that the 
prisoner is being tried, and it would only lead to confusion and possible injustice 
if either judge or jury went outside it.' 

[50] Evidence about motive is simply circumstantial proof that can be useful in deciding 

whether particular acts occurred with a particular intention, and, in the case at bar, the evidence 

of an absence of motive was quite capable of being relevant. The Applicant was charged with 

murder, with the Crown's theory being that he deliberately inserted a sharp object into her vagina 

intending that this action would kill her. In these circumstances, it remained relevant and 

acceptable for the Applicant to contend that he had no motivation to do what the Crown alleged, 

and for the jury to consider this in determining whether he had the requisite intention to kill. 

[51] The Court of Appeal's approach to the charge on absence of motive invites appellate 

interference into an area where for good reason this Court has long preached deference. It also 

implies that an unsound new instruction be a mandatory part of these sorts of charges. Both of 

these conclusions warrant reconsideration by this Court. 

Ground 3 - Does the presence of an objective likelihood of harm negate an otherwise valid 
consent to sexual contact? 
 
[52] A critical aspect of this case was the manner in which the harm caused to Ms. Gladue 

should factor into an assessment of liability when considering whether the Applicant was guilty 

of manslaughter. Both parties agreed at trial that the jury should be instructed that if jurors had a 

reasonable doubt about whether a valid consent to the sexual activity that occurred had been 

provided, the harm that nonetheless resulted was relevant only if the Applicant subjectively 

intended to cause bodily harm through his actions, in accordance with the approach taken by this 

Court in R v Jobidon,79 and refined by the Ontario Court of Appeal in R v Zhao.80 

                                                 
79 R v Jobidon, [1991] 2 SCR 714 (addressing assault). 
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[53] The Court of Appeal on several occasions noted that a different instruction was 

mandatory. It suggested that the "jury ought to have been instructed to consider whether it was 

objectively foreseeable that the actions they concluded that Barton did that night would risk 

bodily harm to Gladue".81 The reasoning behind this required instruction stems from an apparent 

desire to alter the careful balance established by this Court in Jobidon, in the process subjecting a 

person to criminal liability whenever he or she causes harm. This becomes clear from the Court 

of Appeal's later statement that "it would undoubtedly come as a great surprise to Canadian 

women to discover that when they consent to engage in sexual activity, they are also consenting 

not only to the risk of bodily harm, but to actual bodily harm as an incident of that activity.82"  

[54] The jurisprudence establishes that the Court of Appeal is incorrect. Absent an improper 

intent by another, consent to a particular activity does provide consent for consequential risk that 

results as an incident of that activity, including actual harm.83 The Court of Appeal's approach 

amounts to a significant departure from the status quo regarding how consent is vitiated, and one 

that differs from that taken by the Ontario Court of Appeal. For that reason, it is essential that 

this issue be revisited by this Court. 

Ground 4 - Are the Court of Appeal's changes to the pattern jury charges desirable? 

[55] Throughout its lengthy judgment, the Court of Appeal recommended significant changes 

to pattern jury instructions that are used across Canada. The Court insisted upon: (1) new 

cautions in the opening instructions to "counter the very real risk of unwarranted assumptions 

where sexual offences are involved";84 (2) mandatory mid-trial instructions about the prohibited 

usages of prior sexual conduct; and (3) a complex instruction on the meaning of consent.  

                                                                                                                                                             
80 R v Zhao, 2013 ONCA 293. 
81 Court of Appeal judgment at para 195 [Tab 2G]. 
82 Court of Appeal judgment at para 197 [Tab 2G]. 
83 As this Court noted in R v Paice, 2005 SCC 22 at para 12, "if the test were otherwise and a 

conviction possible if bodily harm were either intended or caused, the result would be to 

criminalize numerous activities that were never intended by Parliament to come within the ambit 

of the assault provisions and would go beyond the policy considerations identified in Jobidon." 
84 Court of Appeal judgment at para 161 [Tab 2G]. 
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[56] These new changes constitute fairly significant alterations to the instructions that have 

been provided by judges for decades. They also suggest that dramatic reform of this sort is suited 

to an individual court, an idea that conflicts with the accepted notion that "[t]he judiciary should 

confine itself to those incremental changes which are necessary to keep the common law in step 

with the dynamic and evolving fabric of our society".85 It would be useful for this Court to 

indicate whether wholesale adjustments of this kind are a desirable change for the law. 

 

PART IV- COSTS 

[57] The Applicant does not seek costs, and makes no submissions as to costs. 

PART V-NATURE OF THE ORDER REQUESTED 

[58] The Applicant requests this Application be allowed, and that leave be granted to appeal 

from the decision of the Court of Appeal of Alberta ordering a new trial for first degree murder.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

DATED AT Edmonton, Alberta, this 21st day of September, 2017. 

 

 

  

  

                                                 
85 R v Salituro, [1991] 3 SCR 654 at 670. See also R v Couture, 2007 SCC 28 at para 47. 
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PART VII: STATUTORY PROVISIONS 

Criminal Code, RSC 1985, c C-46, ss. 276, 273.1(1) 

Meaning of consent 

273.1 (1) Subject to subsection (2) 
and subsection 265(3), consent means, for the 
purposes of sections 271, 272 and 273, the 
voluntary agreement of the complainant to 
engage in the sexual activity in question. 

Where no consent obtained 

(2) No consent is obtained, for the purposes 
of sections 271, 272 and 273, where 

(a) the agreement is expressed by the 
words or conduct of a person other than 
the complainant; 

(b) the complainant is incapable of 
consenting to the activity; 

(c) the accused induces the complainant 
to engage in the activity by abusing a 
position of trust, power or authority; 

(d) the complainant expresses, by words 
or conduct, a lack of agreement to 
engage in the activity; or 

(e) the complainant, having consented to 
engage in sexual activity, expresses, by 
words or conduct, a lack of agreement to 
continue to engage in the activity. 

Subsection (2) not limiting 

(3) Nothing in subsection (2) shall be 
construed as limiting the circumstances in 
which no consent is obtained. 

1992, c. 38, s. 1. 

 

Définition de consentement 

273.1 (1) Sous réserve du paragraphe (2) et 
du paragraphe 265(3), le consentement 
consiste, pour l’application des articles 
271, 272 et 273, en l’accord volontaire du 
plaignant à l’activité sexuelle. 

Restriction de la notion de consentement 

(2) Le consentement du plaignant ne se déduit 
pas, pour l’application des articles 
271, 272 et 273, des cas où : 

a) l’accord est manifesté par des 
paroles ou par le comportement d’un 
tiers; 

b) il est incapable de le former; 

c) l’accusé l’incite à l’activité par abus 
de confiance ou de pouvoir; 

d) il manifeste, par ses paroles ou son 
comportement, l’absence d’accord à 
l’activité; 

e) après avoir consenti à l’activité, il 
manifeste, par ses paroles ou son 
comportement, l’absence d’accord à la 
poursuite de celle-ci. 

Précision 

(3) Le paragraphe (2) n’a pas pour effet de 
limiter les circonstances dans lesquelles le 
consentement ne peut se déduire. 

1992, ch. 38, art. 1. 
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Evidence of complainant’s sexual activity 

276 (1) In proceedings in respect of an offence 
under section 
151, 152, 153, 153.1, 155 or 159, subsection 
160(2) or (3) or section 
170, 171, 172, 173, 271, 272 or 273, evidence 
that the complainant has engaged in sexual 
activity, whether with the accused or with any 
other person, is not admissible to support an 
inference that, by reason of the sexual nature of 
that activity, the complainant 

(a) is more likely to have consented to the 
sexual activity that forms the subject-
matter of the charge; or 

(b) is less worthy of belief. 

Idem 

(2) In proceedings in respect of an offence 
referred to in subsection (1), no evidence shall 
be adduced by or on behalf of the accused that 
the complainant has engaged in sexual activity 
other than the sexual activity that forms the 
subject-matter of the charge, whether with the 
accused or with any other person, unless the 
judge, provincial court judge or justice 
determines, in accordance with the procedures 
set out in sections 276.1 and 276.2, that the 
evidence 

(a) is of specific instances of sexual 
activity; 

(b) is relevant to an issue at trial; and 

(c) has significant probative value that is 
not substantially outweighed by the 
danger of prejudice to the proper 
administration of justice. 

Factors that judge must consider 

(3) In determining whether evidence is 
admissible under subsection (2), the judge, 
provincial court judge or justice shall take into 

Preuve concernant le comportement sexuel 
du plaignant 

276 (1) Dans les poursuites pour une infraction 
prévue aux articles 
151, 152, 153, 153.1, 155 ou 159, 
aux paragraphes 160(2) ou (3) ou aux articles 
170, 171, 172, 173, 271, 272 ou 273, la preuve 
de ce que le plaignant a eu une activité sexuelle 
avec l’accusé ou un tiers est inadmissible pour 
permettre de déduire du caractère sexuel de 
cette activité qu’il est : 

a) soit plus susceptible d’avoir consenti à 
l’activité à l’origine de l’accusation; 

b) soit moins digne de foi. 

Conditions de l’admissibilité 

(2) Dans les poursuites visées au paragraphe 
(1), l’accusé ou son représentant ne peut 
présenter de preuve de ce que le plaignant a eu 
une activité sexuelle autre que celle à l’origine 
de l’accusation sauf si le juge, le juge de la 
cour provinciale ou le juge de paix décide, 
conformément aux articles 276.1 et 276.2, à la 
fois : 

a) que cette preuve porte sur des cas 
particuliers d’activité sexuelle; 

b) que cette preuve est en rapport avec 
un élément de la cause; 

c) que le risque d’effet préjudiciable à la 
bonne administration de la justice de 
cette preuve ne l’emporte pas 
sensiblement sur sa valeur probante. 

Facteurs à considérer 

(3) Pour décider si la preuve est admissible au 
titre du paragraphe (2), le juge, le juge de la 
cour provinciale ou le juge de paix prend en 
considération : 

a) l’intérêt de la justice, y compris le 
droit de l’accusé à une défense pleine et 
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account 

(a) the interests of justice, including the 
right of the accused to make a full 
answer and defence; 

(b) society’s interest in encouraging the 
reporting of sexual assault offences; 

(c) whether there is a reasonable prospect 
that the evidence will assist in arriving at 
a just determination in the case; 

(d) the need to remove from the fact-
finding process any discriminatory belief 
or bias; 

(e) the risk that the evidence may unduly 
arouse sentiments of prejudice, sympathy 
or hostility in the jury; 

(f) the potential prejudice to the 
complainant’s personal dignity and right 
of privacy; 

(g) the right of the complainant and of 
every individual to personal security and 
to the full protection and benefit of the 
law; and 

(h) any other factor that the judge, 
provincial court judge or justice 
considers relevant. 

R.S., 1985, c. C-46, s. 276; R.S., 1985, c. 19 
(3rd Supp.), s. 12; 1992, c. 38, s. 2;  2002, c. 
13, s. 13. 

entière; 

b) l’intérêt de la société à encourager la 
dénonciation des agressions sexuelles; 

c) la possibilité, dans de bonnes 
conditions, de parvenir, grâce à elle, à 
une décision juste; 

d) le besoin d’écarter de la procédure de 
recherche des faits toute opinion ou 
préjugé discriminatoire; 

e) le risque de susciter abusivement, 
chez le jury, des préjugés, de la 
sympathie ou de l’hostilité; 

f) le risque d’atteinte à la dignité du 
plaignant et à son droit à la vie privée; 

g) le droit du plaignant et de chacun à la 
sécurité de leur personne, ainsi qu’à la 
plénitude de la protection et du bénéfice 
de la loi; 

h) tout autre facteur qu’il estime 
applicable en l’espèce. 

L.R. (1985), ch. C-46, art. 276;  L.R. (1985), 
ch. 19 (3e suppl.), art. 12; 1992, ch. 38, art. 2; 
2002, ch. 13, art. 13. 
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14. DIGITAL AUDIO RECORDINGS 

1. The Court of Appeal is not a "court of 
record". Its oral hearings are not monitored or 
transcribed as a matter of routine. However, 
the Court of Appeal records all hearings that 
are held in open court through the use of digital 
audio recording. Unless a judge orders 
otherwise, a copy of a digital audio recording 
is available upon request, provided that the 
proceedings are not subject to a statutory 
publication ban or other court order that 
prevents the release of the digital audio 
recording. 

2. Requests for access to digital audio 
recordings should be made in the Registrar's 
Office. Such recordings are to supplement or 
replace handwritten notes of the court 
proceeding, and will not be released unless the 
person requesting the recording pays the 
regulated digital recording copy fee and signs 
an undertaking agreeing to respect the statutory 
limits on the permitted uses of the recording. 

3. If a person wishes to have a transcript of a 
hearing made, he or she must first bring a 
motion for permission to do so before a single 
judge. Once the order is obtained, the person 
may have the recording transcribed at her or 
her own expense. 

4. The publication, broadcasting, reproduction 
or other dissemination of an audio recording of 
a court hearing is prohibited unless expressly 
authorized by a court order. 

 

14. ENREGISTREMENTS 
AUDIONUMÉRIQUES 

1. La Cour d'appel n'est pas un « tribunal 
d'archives ». Ses audiences ne sont pas 
couramment surveillées ni transcrites. 
Cependant, la Cour d'appel enregistre toutes les 
audiences publiques au moyen 
d'enregistrements audionumériques. Sauf 
ordonnance contraire d'un juge, une copie d'un 
enregistrement audionumérique est disponible 
sur demande, pourvu que l'instance ne fasse 
pas l'objet d'une interdiction de publication 
prévue par la loi ou d'une autre ordonnance du 
tribunal interdisant la communication de 
l'enregistrement audionumérique. 

2. Les demandes d'accès aux enregistrements 
audionumériques devraient être présentées au 
bureau du greffier. Ces enregistrements sont 
destinés à compléter ou remplacer les notes 
manuscrites de l'instance judiciaire et ne sont 
pas communiqués, sauf si la personne qui 
demande l'enregistrement paie les frais 
prescrits pour l'obtention d'une copie d'un 
enregistrement numérique et signe un 
engagement de respecter les limites prévues 
par la loi concernant les utilisations permises 
de l'enregistrement. 

3. La personne qui veut faire transcrire une 
audience doit tout d'abord présenter une 
motion pour obtenir la permission de le faire 
devant un juge siégeant seul. Une fois 
l'ordonnance obtenue, elle peut faire transcrire 
l'enregistrement à ses frais. 

4. Sauf autorisation expresse accordée par une 
ordonnance du tribunal, sont interdites la 
publication, la diffusion, la reproduction et 
toute autre distribution de l'enregistrement 
sonore d'une audience du tribunal. 
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