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PART I- OVERVIEW
1.

This case concerns issues of public importance but it is moot.

2.

In any event, the issues raised by it have already been addressed by this Court. Even though

the Alberta Court of Appeal in the case at bar and the Ontario Court of Appeal in Chaudhary v AG
Canada1 have altered the limitations judicially imposed in the past on access by non-citizens to
habeas corpus in the provincial superior courts, their reasoning is in line with the analysis of this
Court in May v. Femdale2 and Mission Institution v. Khela 3• The Federal Court in matters of
detention does not provide a complete, comprehensive, and expert regime that is a broad and as
advantageous as habeas corpus.
3.

The purported difference in approach to habeas corpus by the Alberta and Ontario Courts

of appeal from other provincial courts of appeal may be more a matter of different issues raised
before the courts of appeal: the cases cited by the Applicants are distinguishable.
4.

Permitting non-citizens, detained under federal immigration legislation, access to habeas

corpus has no impact on the Federal Court's ability to consider Charier rights, nor does it erode
that Court's exclusive jurisdiction to supervise federal boards, commissions or other tribunals. The
Federal Court is a creature of statute which has not been given jurisdiction to hear and determine
an application for habeas corpus. , a right entrenched in section 10(c) of the Charter ofRights and
Freedoms, 1982.4 Nor can it order the release of a person unlawfully detained, also a right under
s. lO(c) of the Charter.
5.

Should this Court determine that hearing the Attorney General's appeal is warranted to

clarify the application of s. 10(c) of the Charter to the detention of non-citizens, given this Court's
reference in obiter to the application of the 'Peiroo exception' 5 in other cases that have come before

1

Chaudhary v Canada (MPSEP), 2015 ONCA 700, [2015] OJ No 5438.

2 May

v Ferndale Institution, 2005 SCC 82, [2005] 3 SCR 809.

3 Mission

Institution v. Khela, 2014 SCC 24, [2014] 1 SCR 502.

4

Canadian Charter ofRights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, cl 1, s 10(c).

5

Peiroo v Canada (MEI) (1989), 60 DLR (41h) 574; 69 OR (2d) 253 (CA), leave to appeal refd, [1989]
SCCA No 322, 62 DLR (4th) viii.
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it,6 the Respondent would provide further submissions on whether limitations on access that have
been recognized by the Court of Appeal for Ontario and Alberta continue to stand as an
impediment to the exercise of the rights under section lO(c) of the Charter.

STATEMENT OF FACTS
6.

The Respondent was in Canada from December, 2006. He is a Pakistani national who was

recognized as a Convention refugee, but this was revoked on the basis of misrepresentation. In
February, 2012, he was ordered to be removed from Canada for serious criminality pursuant to
section 36(l)(a) of the IRPA. 7
7.

The Respondent was first detained by Canadian Border Services (CBSA) officers on April

11, 2013. He was released on November 4, 2013 on terms and conditions imposed by an official
of the Immigration Division [ID], a branch of the Immigration & Refugee Board,

pur~uant

to

section 58(3) of the Immigration & Refugee Protection Act [IRPA}. He was arrested by the
Edmonton Police Service on other charges on December 11, 2014 and remained on a criminal hold
until November 16, 2015.
8.

On November 17, 2015 he was again detained by CBSA officers as being unlikely to appear

and because of a concern about his identity. 8 The reasons for his continued detention were
reviewed monthly by an official of the ID from November 2015 as required by the !RPA and its
Regulations. During each review, the official determined that his detention should continue
pending his removal from Canada.
9.

CBSA officers had difficulty in acquiring a travel document for the Respondent from

Pakistani authorities. That country had recognized him as a national but in December, 2015
indicated it would not issue a travel document to him. As this was unresolved for an extended time,
the Respondent filed an application for habeas corpus on May 18, 2016 before the Court of the
Queen's Bench of Alberta on the grounds that his detention was lengthy and indeterminate.

6

Mission Institution v. Khela, supra, at para. 55; May v Ferndale Institution, supra., at para. 39.

7

Immigration & Refagee Protection Act (m.PA), S.C. 2001, C. 27, s.36(1)(a)

8

Ibid, s.58(l)(b) and (d)
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10.

Justice Mahoney of the Alberta Court of the Queen's Bench declined jurisdiction in the

matter and dismissed the application on September 16, 2016.9 He was of the view that the issues
could be addressed by the Federal Court and ·that the Respondent had not demonstrated that his
detention was both lengthy and of uncertain duration, nor that his Charter rights had been
breached.
11.

The Respondent appealed. The Court of Appeal for Alberta reversed the judgement of the

Queen's Bench on the basis that:
a. The writ of habeas corpus is not discretionary: it issues as of right when an applicant
successfully challenges the legality of a detention. And it is available to everyone in Canada, not
just to Canadian citizens (at para. 25).
b. The 'Peiroo exception' does not apply. She had challenged the decision to deny her
refugee claim as having no credible basis and to issue her a removal order, both core immigration
matters. Neither Peiroo nor May purport to preclude access to habeas corpus in all cases that arise
in the immigration context (at para. 30).

The outcome of the Respondent's habeas corpus

application, if heard, would not affect his immigration status (at para. 33).
c. The Court of Appeal agreed with the reasoning in Chaudhary 10 as to three critical
differences between the IRPA process and habeas corpus which make the latter process broader
and more advantageous for those immigration detainees subject to lengthy and indetenninate
detention: the question to be answered in each application; where the onus lies; and differences in
the review process.

d. Choice of Remedy and Forum: The monthly reviews under the IRPA, given the role
of the ID official, the statutory conditions to be considered, of which length of time is but one, the
serial nature of the process and the deference given to previous decisions to detain, can lead to
cumulative decision making, without constituting a fresh review of the legality of the detention.
The statutory conditions for detention and the nature of the review also tend to limit its scope. Jn
contrast, the central question raised on the habeas corpus application is whether, because of its
length and UJ?.Certainty as to its continued duration, the detention has become illegal, in violation
of ss. 7 and 9 of the Charter. rights. A superior court is the only forum in which the Respondent
9

Application Record, Reasons for Judgement, Mahoney J., at p. 30-35.

to Chaudhary v Canada (MPSEP), 2015 ONCA 700, [2015] OJ No 5438
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can directly challenge the legality of the on-going detention as contrary to his Charter rights and
can obtain a Charier remedy. The Court was not persuaded that allowing access to habeas corpus
will interfere with the purpose of IRPA (at para. 4 3-46).
e. Expertise of Provincial Superior Courts: Habeas corpus applications of the kind in
this case deal with the legality of detention and do not require expertise in immigration law.
Although ID hearing officers can consider the length of a detention and elements that can assist in
determining how long it is likely to continue (ss. 248(b) and (c), IRP Regulations), they are not
equipped to consider and detennine whether continued detention violates the Charter. While ID
hearings officers and the Federal Court can decide there is a Charter breach, it cannot fairly be said
that ID officers have Charter expertise. The Federal Court is constrained by standards of review
and in its scope by the decision below. Superior courts have vast experience in Charier litigation.
Claimants are entitled to mount their Charter case without procedural restrictions and to expect a
full throated judicial consideration rather than a limited administrative consideration of Charter
issues (at para. 48-49).
f.

Timeliness of and access to the remedy: Access to habeas carpus is more readily

available in local superior courts, where leave to appeal is not required. Whether the detention is
legal is detennined. by a single judge informed in the law; not a series of ID officers without
Charter experience constrained by others' decisions. Moreover, even ifleave to review a decision
is granted by the Federal Court, judicial review is discretionary with the onus on the detainee to
show the decision was unreasonable, incorrect, or procedurally unfair. This is less favourable than
habeas corpus, a non-discretionary remedy. There is a history in Canada of prison inmates
challenging detention by habeas corpus, where another forum for review is available. There is no
compelling reason to deny immigration detainees similar redress to a constitutionally protected
remedy. Deprivation of liberty is deprivation ofliberty, regardless of the reason (at para. 51-54).
g. Nature of the remedy and burden of proof: The IRPA provides that the onus is on
the Minister to demonstrate, on a balance of probabilities, that a detention is warranted (s 58,
IRPA). Once the Minister makes out a prima facie case for continued detention, the evidentiary
burden shifts to the detainee. The Minister need not explain or justify the length and uncertain
duration: he can satisfy the onus by relying on the reasons given at prior detention hearings. There
must be 11 clear and compelling" reasons to depart from the prior reasons: Canada (MCI) v.
Thanabalasingham, 2004 FCA 4, [2004] 3 FCR 572. A habeas corpus application is considered

5

afresh. If a legitimate basis to question the detention's illegality is raised, the onus is on the Minister
to justify detention. This is a significant advantage for the detainee (at para. 54-59).
h. The Peiroo exception does not apply to preclude habeas corpus in circwnsta,ices where
it is alleged that the immigration detention is continuing, lengthy and of uncertain duration so as
to violate of ss 7 and 9 of the Charter and international instruments to which Canada is signatory.
The statutory schemes governing immigration and refugee status do not provide a review that is
as broad or as advantageous as habeas corpus to address those issues (at para. 60-61 ).
i. The Court remitted the matter to the Court of Queen' s Bench for a hearing on the merits
of the habeas corpus application, indicating that the Respondent, like other prisoners, must
establish deprivation ofliberty and a legitimate ground.upon which to challenge the legality of that
deprivation. Where an applicant claims that the decision to detain him is the continuation of a
lengthy detention of uncertain duration, so that his detention has become unlawful as in violation
of ss. 7 and 9 of the Charter, he is entitled to bring an application for habeas corpus under s. I 0
of the Charter (at para. 66-68).

PART II-POINTS IN ISSUE
12.

This leave application should be dismissed:
a. It is moot;
b. This Court has effectively addressed the issues arising in the within application,
albeit in the context of prisoner transfers;
c. The jurisdiction of the Federal Court is not eroded; and
d. If the appeal is heard, the Alberta Court of Appeal has unduly restricted access to
habeas corpus.

PART III - ARGUMENT
THE APPEAL IS MOOT
13.

The Respondent was removed from Canada in September, 2017. As such the appeal before

this Court is moot.
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14.

The public interest exception set out in Borowski11 does not apply. There is no longer a

concrete legal dispute: it disappeared with the removal of the Respondent from Canada.
15.

The issues raised are ones of public importance which, it is submitted, would meet the test

for leave under s. 40(1) of the Supreme Court Act. 12 And the issues would not engage the Court
in 'law-making'. However, while an adversarial context would be maintained and an appeal argued
as fully as if it were not moot given the impact of the judgement on other non-citizen detainees,
there are other cases before the Courts. 13 Some of those litigants may be removed rendering appeals

in their cases moot, 14 but it cannot be said that all would be removed before the matter reached this
Court.

THE ISSUES HAVE BEEN DETERMINED BY THIS COURT IN OTHER CONTEXTS
16.

The Alberta Court of Appeal, and before it the Court of Appeal for Ontario, 15 reached their

determinations, that immigration detainees seeking to challenge detentions which are lengthy and
of uncertain duration are entitled to seek a writ of habeas corpus, on the basis of this Court' s
reasoning inMay 16 andKhela. 17 Those appeals concerned the transfer of prisoners to prisons with
higher security classifications. The inmates could have filed grievances and then sought review in
the Federal Court, but this Court concluded that the federal scheme did not provide a complete,
comprehensive and expert procedure to displace the remedy of habeas corpus. This Court's
analysis in those appeals addressed considerations similar, if not the same, as those taken into
account by the Courts of Appeal for Alberta and Ontario.

11

Borowski v Canada (AG), [1989] 1SCR342.

12

Supreme Court Act, R.S.C., 1985, c. S-26, s. 40(1).

13

See for eg. Ali v. Canada (AG), 2017 ONSC 2660; on appeal OCA File: C63860; Ogiamien v Canada
(AG), [2016] O.J. No. 4002; 2016 ONSC 4126, on appeal OCA File: C62415 (argued on September 19,
2017, pending judgement).
14

Brownv. Canada (MCI}, 2016 ONSC 7760, [2016) OJ No 6385; seealsoBrownv. Canada (MCI), [2017]
F.C.J. No. 761.
15

Chaudhary v Canada (MPSEP), 2015 ONCA 700, [2015] OJ No 5438.

16

May v Ferndale Institution, 2005 SCC 82, [2005] 3 SCR 809.

17

Mission Institution v. Khela, 2014 SCC 24, [2014] 1 SCR 502.
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17.

While the Applicant is correct in noting that there are judgements from other provincial

appellate courts which have upheld decisions of superior court justices to decline jurisdiction based
on the reasoning in Peiroo, those cases are distinguishable. Ms. Peiroo was challenging the validity
of her deportation order on the basis that she had no credible basis for her refugee claim. She was
not detained. 18 Mr. Fairfield wanted to have the court order that his detention reviewed by an
official of the Immigration Division, if he could not be immediately deported to England. 19 And
the core of Mr. Apaolaza-Sancho's case was that the decision on his admissibility into Canada
rested on evidence which was unreliable and which ought to have been excluded by the Board
Member. He maintained that the warrant issued by the Spanish authorities was irredeemably
tainted in that it was based on statements obtained under torture. He was using the habeas corpus
application as a means of challenging his admissibility to Canada, not his actual detention. 20
18.

The Minister has relied on this Court' s reference in May and Khela to the Court of Appeal

for Ontario's reasoning in Peiroo.21 It is noted that this was obiter. This Court considered
concurrent jurisdiction issues in the immigration context in Reza22 but appears not to have directly
addressed in an appeal before it, the availability of habeas corpus to challenge the lawfulness of
an immigration detention.23

18

Peiroo v Canada (MEI) (1989), 69 OR (2d) 253 (CA), at para. 5-6.

19

Fairfield v Canada (MCI), 2009 BCCA 391 at para. 5.

20

Apao/aza-Sancho c Director ofEtab/issement de detention de Riviere-des-Prairies, 2008 QCCA 1542 at
para. 7.
21

Mission Institution v. Khela, supra, at para. 55; May v Ferndale Institution, supra., at para. 39.

22

Reza v Canada (AG), [1994] S.C.J. No. 49; [1994] 2 S.C.R. 394.

23

There have been cases where leave to review a refusal to issue a writ of habeas corpus was sought before
this Court. Eg. Peiroo v Canada (MEI) (1989), 69 OR (2d) 253 (CA), leave to appeal refd, [1989] SCCA
No 322 and Shepherd v. Canada (MEI), [1989] OJ. No. 2056, leave to appeal refd [1989] S.C.C.A. No.
440 were seeking to challenge their admissibility decisions using an application for habeas corpus as the
vehicle to do this. Leave was also denied in Baroud v Canada (MEI) (1995), 22 O.R. (3d) 255; [1995J 0.J.
No. 43, leave to appeal refd [1995] S.C.C.A. No. 111 where he sought to use habeas corpus to secure his
release from detention. This was a case where the Federal Court had the authority to release Mr. Baroud
directly as he was subject to a security certificate and the review of the detention was before that Court not
the Immigration Division.
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19.

One can expect, in light of the reasoning in May, more recently affirmed by this Court in

Khela, that immigration detainees seeking to review their detention will be recognized as being
entitled to exercise their rights under s. lO(c) of the Charter to apply for habeas corpus and to be
released if detention is found to be unlawful in line with this Court's reasons in May and Khela.

THE FEDERAL COURT'S JURISDICTION IS NOT ERODED

20.

Issue is taken with the Applicants' assertion that the judgement of the Court of Appeal calls

into question the Federal Court's ability to consider Charter issues and erodes its exclusive
jurisdiction to supervise federal tribunals. The submission is not well founded. It is not an issue of
public importance.
21.

The Alberta Court of Appeal noted that the ID hearing officers do not have expertise in

Charter matters; they are administrative officers. 24 The Court did not dispute that the Federal Court
has expertise in Charter matters, but noted that that judicial review in that court was limited in
scope by the decision of the ID hearings officer and was constrained by standards ofreview. 25

22.

Further, the Federal Court is a court created under s. 101 of the Constitution Act, 186726• It

has the jurisdiction given to it by Parliament. It has not been given habeas corpus jurisdiction: this
is solely within the jurisdiction of the provincial superior courts. 27 The Alberta Court of Appeal
has merely recognized that a detainee, no matter what the person's status is in Canada, has the
right entrenched ins. lO(c) of the Charter to have the validity of the detention determined by way
of habeas corpus. This does not prevent the Federal Court from reviewing decisions of ID officials
to detain or release in applications brought before it.

23.

The statutory powers given to an administrative officer under the IRPA and to the Federal

Court to review decisions to detain do not override the explicit right accorded to a person under s.

24

!RPA, s. 172(2) The members of the Immigration Division are appointed in accordance with the Public
Service Employment Act.
25

Application Record, Alberta Court of Appeal Reasons, p. 51-52, at para. 48.

26

Constitution Act, 1867, 30 & 31 Victoria, c. 3 (U.K.), s 101.

27

May v. Ferndale, supra, at para. 65; Steele v. Mountain Institution, ll990J 2 SCR 1385, [1990] SCJ No. 111, at
para. 83; R. v. Miller, (1985] 2 S.C.R. 613; Cardinal v. Director ofKent Institution, (1985] 2 S.C.R. 643; Mon·n v.
National Special Handling Unit Review Committee, [1985] 2 S.C.R. 662; Kourtessis v. Canada (MNR.), [1993] 2 SCR
53; Jdziak v. Canada (Min. ofJustice) (1992), 97 DLR (4th) 577 (SCC).

9

10 of the Charter to challenge the lawfulness of their detention and to be released if found to be
unlawful. An override must be justified under section 1 of the Charter. While immigration is a
matter of shared jurisdiction between the federal and provincial governments, detentionregardless of the status of that person in Canada-is a deprivation ofliberty, a direct infringement
of a human right, and properly comes within the jurisdiction of a provincial superior court where
its lawfulness is put at issue.

ACCESS TO HABEAS CORPUS SHOULD NOT BE LIMITED TO A LENGTHY
DETENTION OF UNCERTAIN DURATION
24.

Should this Court determine that hearing the Attorney General's appeal is warranted in

spite of it being moot, the Respondent would provide further submissions. One key concern is the
apparent limitation of access to habeas corpus to immigration detainees whose detentions are
lengthy and of uncertain duration.
25.

Section lO(c) of the Charter guarantees that on being detained, everyone has the right have

the validity of the detention determined by way of habeas corpus and has the right to be released
ifthe detention is not lawful. This right is not limited to lengthy detentions, nor to ones ofuncertain
duration. While such detentions are likely to be unlawful, this is not the only reason why a
detention may be unlawful. The reasoning of the Alberta Court of Appeal28 limits the challenge to
lawfulness to a single ground, which stands as an impediment to the exercise of the rights under
section lO(c) of the Charter. It is not justified under s. 1 of the Charter, nor has the Court relied on
that justification.

PART IV - COSTS
26.

The Respondent seeks costs in any event pursuant to the arguments set out above. The

Respondent is filing by separate motion a request for funding to respond to this application and
the appeal, if leave is granted.

PART V - NATURE OF ORDER SOUGHT
27.

28

The application for leave should be dismissed with costs.

The same limitation was recognized by the Court of Appeal for Ontario in Chaudhary v Canada
(MPSEP), supra.

10

ALL OF WHICH IS RESPECTFULLY SUBMITTED at Toronto, Ontario this 27th
day of October, 2017.

~}1®&-~
Nico Breed

~

Counsel for the Respondent

~

Barbara Jackman

Co-Counsel for the Respondent

11

PART VI-TABLE OF AUTHORITIES
Authority

Cited at paragraph

Ali v. Canada (AG), 2017 ONSC 2660; on appeal OCA File: C63860

15

Apaolaza-Sancho c Director of Etablissement de detention de
Riviere-des-Prairies, 2008 QCCA 1542

17

Baroud v Canada (MEI) (1995), 22 O.R. .(3d) 255; [1995] O.J. No. 43,
leave to appeal refd [1995] S.C.C.A. No. 111

18

Borowski v Canada (AG), [1989] 1 SCR 342

15

Brown v. Canada (MCI), 2016 ONSC 7760, [2016] OJ No 6385

15

Brown v. Canada (MCI), (2017] F.C.J. No. 761

15

Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643

22

Chaudhary v Canada (MPSEP), 2015 ONCA 700, [2015] OJ No 543 8.

2, 5, 11 (c), 16,
25

Fairfield v Canada (MCI), 2009 BCCA 391 at para 5.

17

Idziak v. Canada (Min. of Justice) (1992), 97 DLR (4th) 577 (SCC)

22

Kourtessis v. Canada (MNR), [1993] 2 SCR 53

22

May v Ferndale Institution, 2005 SCC 82, [2005] 3 SCR 809.

2, 5, 16, 18, 19,
22

Mission Institution v. Khela, 2014 SCC 24, [2014] 1 SCR 502.

2, 5, 16, 18, 19

Morin v. National SHU Review Committee, [1985] 2 S.C.R. 662

22

Ogiamien v Canada (AG), [2016] O.J. No. 4002; 2016 ONSC 4126,
on appeal OCA File: C624 l 5 (argued on September 19, 2017,
pending judgement)

15

Peiroo v Canada (MEI) (1989), 60 DLR (4th) 574; 69 OR (2d) 253 (CA),
leave to appeal refd, [1989] SCCA No 322, 62 DLR (4th) viii.

5, 17, 18

R. v. Miller, [1985] 2 S.C.R. 613

22

Shepherd v. Canada (MEI), [1989] 0 .J. No. 2056, leave to appeal refd
[1989] S.C.C.A. No. 440

18

12

Steele v. Mountain Institution, [1990] 2 SCR 1385, [1990] SCJ No. 111

22

Canadian Charter of Rights and Freedoms, Part I of the Constitution
Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, cl 1, s IO(c).

4, 19, 22

Constitution Act, 1867, 30 & 31 Victoria, c. 3 (U.K.), s 101.

22

Immigration & Refugee Protection Act (IRPA), S.C. 2001, C. 27, s.360)(a)
s. 58
s. 172(2)

7
8
21

PART VII - STATUTES RELIED ON

Immigration & Refugee Protection Act (IRPA), S.C. 2001, C. 27
Serious criminality
36 (1) A permanent resident or a foreign
national is inadmissible on grounds of serious
criminality for
(a) having been convicted in Canada of an
offence under an Act ofParliament punishable
by a maximum term of imprisonment of at
least 10 years, or of an offence under an Act of
Parliament for which a term of imprisonment
of more than six months has been imposed;
Release - Immigration Division
58 (1) The Immigration Division shall order
the release of a permanent resident or a foreign
national unless it is satisfied, taldng into
account prescribed factors, that
(a) they are a danger to the public;
(b) they are unlikely to appear for examination,
an admissibility hearing, removal from
Canada, or at a proceeding
that could lead to the making of a removal
order by the Minister under subsection 44(2);
(c) the Minister is taking necessary steps to
inquire into a reasonable suspicion that they
are inadmissible on grounds of security,
violating human or international rights, serious
1
; criminality,
criminality
or
organized
criminality;
(d) the Minister is of the opinion that the
i identity of the foreim national - other than a

Grande criminalite
36 ( 1) Emportent interdiction de territoire pour
grande criminalite les faits suivants :
a) etre declare coupable au Canada d'une
infraction a une Joi federate punissable d'un
emprisonnement maximal d' au moins dix ans
OU d'une infraction a une loi federate pour
laquelle un emprisonnement. de plus de six
mois est inflige
Mise en liberte par la Section de / 'immigration
58 (1) La section prononce la mise en liberte
du resident permanent ou de I' etranger, sauf
sur preuve, compte tenu des criteres
reglementaires, de tel des faits suivants:
a) le resident permanent OU l' etranger COnstitue
un danger pour la securite publique;
b) le resident permanent OU I' etranger se
soustraira vraisemblablement au controle, a
1'enquete ou au renvoi, ou a la procedure
pouvant mener a la prise par le ministre d'une
mesure de renvoi en vertu du paragraphe
44(2);
c) le ministre prend les mesures voulues pour
enqueter sur les motifs raisonnables de
soupiyonner que le resident permanent OU
1' etranger est interdit de territoire pour raison
de securite, pour atteinte aux droits humains ou

13

designated foreign national who was 16 years
of age or older on the day of the arrival that is
the subject of the designation in question has not been, but may be, established and they
have not reasonably cooperated with the
Minister by providing relevant information for
the purpose of establishing their identity or the
Minister is making reasonable efforts to
establish their identity; or
e) the Minister is of the opinion that the
identity of the foreign national who is a
designated foreign national and who was 16
years of age or older on the day of the arrival
that is the subject of the designation in question
has not been established.

I

I

(

I
I

Detention - Immigration Division
(2) The Immigration Division may order the
detention of a permanent resident or a foreign
national if it is satisfied that the permanent
resident or the foreign national is the subject of
an examination or an admissibility hearing or
is subject to a removal order and that the
permanent resident or the foreign national is a
danger to the public or is unlikely to appear for
examination, an admissibility hearing or
removal from Canada.
Conditions
(3) If the Immigration Division orders the
release of a pennanent resident or a foreign
national, it may impose any conditions that it
considers necessary, including the payment of
a deposit or the posting of a guarantee for
compliance with the conditions.
Immigration Division Composition
172 (1) The Immigration Division consists of
the Deputy Chairperson, Assistant Deputy
Chairpersons and other members necessary to
carry out its functions.
Public Service Employment Act
(2) The members of the Immigration Division
1 are appointed in accordance with the Public
Service Employment Act.
2001, c. 27, s. 172; 2010, c. 8, s. 29.

I

internationaux ou pour grande criminalite,
criminalite ou criminalite organisee;
d) dans le cas ou le ministre estime que
l'identite de l'etranger- autre qu'un etranger
designe qui etait age de seize ans OU plus a la
date de l' arrivee vis&: par la designation en
cause - n'a pas ete prouvee mais peut l'etre,
soit l'etranger n'a pas raisonnablement
coopere en fournissant au ministre des
renseignements utiles acette fin, soit ce dernier
fait des efforts valables pour etablir l'identite
de l'etranger;
e) le ministre estime que l'identite de
l' etranger qui est un etranger designe et qui
etait age de seize ans OU plus a la date de
I'arrivee visee par la designation en cause n' a
pas ete prouvee.

I

I

I

Mise en detention par la Section de
/'immigration
(2) La section peut ordonner la mise en
detention du resident permanent ou de
l'etranger sur preuve qu'il fait l'objet d'un
controle, d'une enquete ou d'une mesure de
renvoi et soit qu'il constitue un danger pour la
securite publique, soit qu'il se soustraira
vraisemblable~ent au controle, aI' enquete ou
aurenvoi.
Conditions
(3) Lorsqu'elle ordonne la mise en liberte d'un
resident permanent OU d'un etranger, la section
peut imposer les conditions qu'ell~ estime
necessaires, notamment la remise d 'une
garantie d'execution.

Section de ! 'immigration Composition
172 (1) La Section de l' immigration se
compose du vicepresident, des vice-presidents
adjoints et des autres commissaires necessaires
aI'exercice de sa juridiction.
I
Loi sur l'emploi dans lafonction publique
(2) Les commissaires de la Section de
I 'immigration sont nommes confonnement ala
Loi sur I' emploi dans la fonction publique.
2001, ch. 27, art. 172; 2010, ch. 8, art. 29.
I

I

I
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Court File No. 37770
IN THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA)

BETWEEN:
MINISTER OF PUBLIC SAFETY & EMERGENCY PREPAREDNESS
andATTORNEYGENERALOFCANADA

Applicants (Respondents)

and
TUSIF UR REHMAN CHHINA
Respondent (Appellant)

\

AFFIDAVIT
(Pursuant to r.89 of the Rules of the Supreme Court of Canada)

I, Melissa Diener, of the City of Calgary, Alberta, SWEAR/AFFIRM AND SAY THAT:
1. I am an assistant to Counsel for the Respondent (Appellant) and as such have personal

knowledge of the proceedings.
2. The Respondent (Appellant), Mr. Chhina to the best of my knowledge was removed from

Canada in September, 2017.
3. Mr. Breed, and Ms. Jackman, who assisted him in preparing the arguments, when Mr.
Cbhina's case was before the lower courts, are prepared to defend this application.
4. As there is no client in Canada, there is no source of funding for counsel and as such
counsel are seeking an order from this Court ordering The Attorney General of Canada to
pay the fees and disbursements of counsel at a reasonable rate of remuneration.
S. I make this affidavit in support

of the Respondent's reply to the Minister's motion and in

support of the Respondent's motion for funding.
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SWORN (OR AFFIRMED.).. B.EFO.RE~ )
at the City of Calgary,

ofoetober,2017.
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