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PART 1 – FACTS 

A. Overview 

1. This appeal turns on whether the learned trial judge erred in law in his assessment of 

credibility and reliability.  There are two grounds of appeal.  Firstly, the learned trial judge 

erred in law by failing to consider all of the evidence and its import in relation to the 

ultimate issue of guilt or innocence and failed to appreciate the legal effect of factual 

findings.  Secondly, the learned trial judge erred in law by rendering an unreasonable 

verdict. 

 

2. Only the complainant and the Appellant provided direct evidence concerning the sexual 

assault.  Another crown witness provided circumstantial evidence observed immediately 

following the sexual assault. 

 

3. The learned trial judge properly enunciated the correct legal test to be employed referring 

to R. v. W.(D.).1  However, the Appellant will argue that his reasons for judgement 

nevertheless reveal that the learned trial judge erred in law by failing to consider the import 

of his factual findings in relation to the ultimate issue of guilt or innocence. 

 
4. The Appellant will further argue that the learned trial judge rendered an unreasonable 

verdict or a verdict that was not supported by the evidence in part by misapprehending 

material evidence. 

 
B. Statement of Facts 

 

(i) DW (Complainant) 

 

5. DW testified that she and the Appellant lived together prior to the events of October 18, 

2012 at a residence located at 2316 12th Avenue South (the residence).2 

 

                                                      
1 R. v. W.(D.), [1991] 1 S.C.R. 742 [NOT REPRODUCED] 
2 Direct examination of DW, 45. 
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6. DW and the Appellant consumed cocaine and other drugs and the Appellant sold cocaine 

and worked on oil rigs.3 

 

7. DW made the decision to leave the shared residence and stop using drugs on October 17, 

2012 and attended the residence on October 18, 2012 to retrieve her belongings.4 

 

8. DW testified that when she arrived at the residence no one was present on the main floor 

and the Appellant was the only one present in the house in the basement.5 

9. DW inquired about her belongings.  According to DW, the Appellant told her that he had 

gotten rid of them and then told her that they were in the shed and she could fight the 

spiders for them.6 

10. According to DW’s testimony at trial, the Appellant then pulled out 2 8-inch kitchen 

knives from under a pillow.  The Appellant then told DW that he could kill her and nobody 

would notice or care.  DW’s evidence was that the Appellant then threw her down on the 

bed and sexually assaulted her by having non-consensual sexual intercourse with her while 

holding a knife to her throat.7 

11. DW further detailed that the Appellant ripped off her shirt and bra in the course of the 

sexual assault.8 

12. DW indicated that she cried and screamed while the sexual intercourse was occurring.9 

13. After the sexual assault, DW collected her bra and her jeans and ran upstairs where she 

retrieved one of the Appellant’s T-shirts from their bedroom on the main floor.10 

 

                                                      
3 Ibid, 46-47. 
4 Ibid, 50-51. 
5 Ibid, 53. 
6 Ibid, 54-55. 
7 Ibid, 55/15 – 57/30. 
8 Ibid, 57/6-9. 
9 Ibid, 60/27-35. 
10 Ibid, 58/13-38. 
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14. DW testified at trial that after she got dressed, she returned downstairs to retrieve a cell 

phone that belonged to the Appellant’s cousin.11 

15. DW then locked a door separating the basement suite from the main floor and also locked 

the kitchen and the front door so that the Appellant could not get into the upstairs suite.  

DW then called her Aunt to come and pick her up.12  DW did not testify as to whether the 

Appellant had any keys to the locks that she locked to keep him out. 

16. DW testified at trial that she assumed the Appellant was downstairs when she was waiting 

for her Aunt, but did not hear any noises and she did not see anyone else in the house at all 

that night.13 

17. In cross examination, DW agreed that in her statement to police on November 9, 2012 she 

indicated that the Appellant was kicking the door and yelling.  After approximately 20 

minutes, DW did not hear anything and she went back downstairs to retrieve some blankets 

at which point the Appellant was sleeping.14 

18. DW agreed that at the preliminary inquiry she testified that she did not return downstairs 

after she was sexually assaulted.  She agreed that would be crazy.15 

19. Between October 18, 2012 and November 9 2012, the Appellant continued to contact DW 

by Facebook, text message, phone and email.16 

20. DW agreed to meet the Appellant close to November 9 2012.  They met at a bar and 

watched a movie together.  The complainant agreed that she thought went back to the 

Appellant’s residence, but she did not think she spent the night there.17 

 

                                                      
11 Ibid, 59/13-16. 
12 Ibid, 59/13-23. 
13 Ibid, 60. 
14 Ibid, 74/35 – 75/23. 
15 Ibid, 76/14-27 
16 Ibid, 89/16-19. 
17 Ibid, 64/33-66/25. 
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21. The complainant testified that during this time between October 17, 2012 and November 9, 

2012, “It’s all a blur, withdrawling [sic] and getting clean isn’t easy.  I don’t recall a lot.”18 

22. DW displayed clear animosity towards the Appellant on several occasions.19 

23. DW testified that her Aunt, JW was present for the preliminary inquiry and that she was 

present in the courtroom during the DW’s testimony.20 

24. DW stated that she hates the Appellant and that she hated him since the events of October 

18, 2012, but she met him for a drink and a movie and went to his residence on a date 

between October 18, 2012 and November 8, 2012.21 

25. On November 8, DW testified that she had a chance encounter with the Appellant at Studio 

54.  During that incident, the Appellant dumped a beer over DW’s head and DW punched 

him in the face.  The Appellant also punched DW’s friend in the face.22 

 
26. On November 9, 2012, the Appellant and another individual attended at the residence 

where DW was staying and smashed all the windows.23 

 
27. When police attended on November 9, 2012 to obtain a statement regarding that complaint, 

DW also made the sexual assault complaint regarding the events of October 28, 2012.24 

 
28. DW admitted that she wrote on Facebook that she would “drop all the charges if he gave 

her the ten grand” which was the same amount that the Appellant owed in a drug debt to an 

individual named Hector who DW was sleeping with.25 

 
29. DW’s evidence concerning when she travelled between the basement and the main floor of 

the residence was inconsistent between her statement, her testimony at the preliminary 

inquiry and her testimony at trial. 

                                                      
18 Ibid, 66/19. 
19 Ibid, 82/9-19. 
20 Ibid, 80/20-28. 
21 Cross Examination of DW, 98/1-32 
22 Ibid, 101/3-11. 
23 Ibid, 101/13-21. 
24 Ibid, 101/23-30. 
25 Ibid, 99/29 – 100/3. 
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November 9 Statement Preliminary Inquiry Trial 

Appellant was kicking the 

door and yelling after being 

locked out26 

 DW did not hear anything 

coming from the basement27 

After the sexual assault, DW 

went to basement to retrieve 

blankets28 

It would have been crazy to 

back to the basement after 

being sexually assaulted29 

After the sexual assault, Ms. 

DW went back to the 

basement to retrieve a 

phone30 

 When the Appellant pulled 

knives out from under the 

pillow, DW kneed him in the 

nuts and ran upstairs, then 

came back downstairs to ask 

about her belongings31 

DW did not run upstairs after 

the Appellant pulled out the 

knives.  She was sexually 

assaulted immediately after 

the Appellant pulled out the 

knives32 

 

30. DW testified extensively about the use of knives during the commission of the sexual 

assault and she was cross-examined several times suggesting that the knives were not 

actually there.  DW insisted multiple times that knives were used during the commission of 

the sexual assault. 

 

a. In direct examination: 

 

Q And what happened next? 
A We talked briefly. And he pulled two 8-inch kitchen knives from under his 
pillow and jumped on top of me, pinning me down and holding the knives to 
my throat, saying that he could put me in the back room and -- 
… 

                                                      
26 Ibid, 74/38-41. 
27 Ibid, at 60. 
28 Ibid, 74/38-41. 
29 Direct Examination of DW, 76/27. 
30 Ibid, at 59/13-16. 
31 Cross examination of DW, 78 
32 Ibid, at 79. 
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He pulled out two 8-inch knives -- 
 
Q …And where did he pull the knives from? 
A From beneath his pillow. 
 
Q And where were the pillows located? 
A It was on the bed to my left. 
 
Q And what reaction did you have when he pulled the knives out? 
A I was petrified. 
 
Q What, if anything, did you say to him? 
A I started crying. I screamed. He threatened me. He told me that he could kill 
me and that nobody would notice and nobody would care. And then he threw 
me on the bed and assaulted me. 
 
Q So he throws you on the bed. Now, when he initially has the knives, when he 
first has the knives, where are they located at that time? 
A In -- one was in his hand, and one was beside him, and he was using the 
other hand to restrain me. 
 
Q But when he first picked them up, where were they? 
A They were in his hands. He -- 
 
Q Just clarify that for me. 
A He held the knives in his hands. 
 
Q So you’re indicating both -- both fists -- 
A Both. Both. 
 
Q One in each hand? 
A Yes. 
 
Q And at some point, did that positioning of the knives change? 
A Yes, at one point, he dropped one knife to hold me, and held the other knife 
to my throat. 
 

b. In cross examination: 
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Q Okay.  I’m going to suggest that he never had any knives that day, period, 
ever. 
A I suggest you don’t know what you’re talking about.  You weren’t there.  
You didn’t see it.  He didn’t hold a knife to your throat. 
 
… 
 
Q Okay. I’m going to suggest that the knives never existed. They weren’t 
under his pillow, and it’s just a figment -- it’s something -- 
A No, you weren’t -- 
 
Q -- that’s made up. 
A -- there. You don’t know. You can’t suggest that when you weren’t there. 
 
Q And you understand my job is to suggest Mr. [AGW’s] version of events to 
you, so you have a chance to answer. 
A And you’re aware that your client is a criminal -- career criminal and a 
pathological liar who – 
 
… 
 
Q I’m going to suggest you were there a very short period of time just simply 
getting these items, these bags, and then you left; would you agree with that? 
A No. 
 
Q And none of this stuff with knives -- 
A No. 
 
Q -- sexual assaults, none -- 
A I do -- 
 
Q -- of that happened? 
A -- not agree with that. 
 
… 
 
Q … I’m going to suggest no kitchen knives existed at all. 
A I disagree. 
 
Q I’m going to suggest no knives were ever held to your throat. 
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A I disagree. 
 

(ii) JW (Complainant’s Aunt) 

 

31. JW is the complainant’s Aunt who picked up JW from the residence on October 18, 2012. 

32. JW observed that DW was wearing a shirt that was too big for her and she had a mark of 

some kind on her neck when she came to pick up DW from the residence.33 

33. JW assisted DW in retrieving her belongings from inside the residence. 

34. JW testified that another young male person who was not the Appellant was present in the 

residence and he assisted in carrying DW’s belongings out of the residence.34 

35. JW testified that DW told her that the young unknown male was not the Appellant.35 

36. JW testified that DW’s demeanor when removing her belongings from the residence was 

anxious and eager to get her things and get out.36 

37. JW testified that there were at least 4 phone calls back and forth on the evening of 

November 18, 2012.37 

38. During the first phone call, DW was crying and in the last phone call, DW was pleading 

with JW to come get her.  JW agreed to come and get DW.38 

39. JW provided a statement to Lethbridge police shortly before the preliminary inquiry.  In 

that statement, she indicated that DW may have had a mark on her neck but she could not 

say for sure.  JW then watched DW testify in court.  After hearing, DW’s testimony at the 

                                                      
33 Direct examination of JW, 113-114. 
34 Ibid, 117/37 – 119/13. 
35 Cross examination of JW, 129/20-28. 
36 Direct examination of JW, 119/15-17. 
37 Ibid, 121/30-31. 
38 Ibid, 121/35-36. 
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preliminary inquiry, her testimony at trial was that she was sure there was a red mark on 

DW’s neck.39 

40. JW explained that she was caught off guard by the initial request for a statement, but 

subsequently wrote down everything she remembered from October 18, 2012 and that was 

why she could say with certainty that there was a red mark on DW’s neck.40 

 

(iii) Mr. AGW (The Appellant) 

 

41. The Appellant testified that in October 2012, he frequently used cocaine and crack cocaine 

and also sold cocaine.  He consumed about 3.5 grams of cocaine a day which would cost 

$200.41 

42. On October 18, 2012 the Appellant arrived home at 9:00 in the morning after a night of 

using crack cocaine.42 

43. The Appellant testified that it would take him 6-8 hours to come down off of cocaine after 

using cocaine all night before he could fall asleep.  He was still coming down until 4:00-

5:00 PM on the evening of October 18, 2012.43 

44. According to the Appellant, DW arrived at their shared residence at between 2:00 to 3:00 

PM on October 18, 2012.44 

45. The Appellant received information that DW had been unfaithful to him on the night of 

October 17, 2012.45 

 

                                                      
39 Cross examination of JW, 124/37 – 126/15 
40 Ibid, 126/34-40. 
41 Cross examination of the Appellant, 188-189 
42 Direct examination of the Appellant, 167/2-18. 
43 Cross examination of the Appellant, 202/30 – 203/1. 
44 Direct examination of the Appellant, 167-168. 
45 Ibid, 168/4-12. 
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46. Before DW arrived at the residence the Appellant collected her clothes, cut them up with 

scissors, packed them in garbage bags and urinated on the clothes in the garbage bags.46 

47. The Appellant admitted that he pled guilty to destroying DW’s clothing and urinating on 

them.47 

48. The Appellant denied having any kind of sexual interaction with DW on October 18, 2012.  

He believed she was cheating on him and did not want to have sex with her and he testified 

he was too high on cocaine to get an erection.48 

49. The Appellant denied touching any knives on October 18, 2012.49 

50. The Appellant testified that on October 18, 2012, he and DW broke up.  DW did indicate 

that she wanted to stop using cocaine but the Appellant characterized the reason for the 

breakup as the complainant’s infidelity.50 

51. The Appellant admitted that in his statement to police he indicated the main reason DW 

left is because she wanted to get away from drugs.51 

52. The Appellant testified that when DW first arrived at the house he was in his room on the 

main floor trying to sleep.52 

53. According to the Appellant, he argued with DW about infidelity.  He told her that her 

belongings were outside and told her to take her stuff and leave.  DW indicated she had 

other belongings in the house that she needed to pack.  The Appellant told her to get it 

done and get out.53 

                                                      
46 Ibid, 168-171. 
47 Ibid, 171/25-32. 
48 Ibid, 171/34-37, 186/33-39. 
49 Ibid, 186/23-24. 
50 Cross examination of the Appellant, 194-195. 
51 Ibid, 199/7-12. 
52 Direct examination of the Appellant, 170/7-16. 
53 Ibid, 171/16-23. 
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54. After DW told the Appellant that her Aunt was coming, the Appellant went downstairs 

because he did not want to have a confrontation with DW’s Aunt.54 

55. The Appellant testified that Richard Robinson, who resided on the residence, was at home 

in the residence October 18, 2012.  The Appellant testified that Mr. Robinson was home 

when he arrived at 9:00 in the morning.  Mr. Robinson and the Appellant shared some 

crack cocaine when the Appellant arrived home.  The Appellant also told police that Mr. 

Robinson was home at the time of the alleged sexual assault.55 

56. After the events of October 18, 2012, the Appellant was in contact daily with DW on email 

and Facebook until he saw her again on October 30.56 

57. On October 30, the Appellant took a taxi to DW’s residence and picked her up.  The 

Appellant and DW had drinks and appetizers at Average Joes and then went to see Sleepy 

Hollow 3D.  After the movie, the Appellant testified that DW came back to his residence 

with him in a taxi.  DW stayed the night and they had consensual sex.57 

58. The Appellant further testified that DW bit him giving him hickeys and clawed his back 

when they had sex on October 30, 2012.58 

59. On November 9, the Appellant attended a funeral for his half brother BW.  After the 

funeral he went to the Studio 54 nightclub with his cousin JW.  The Appellant was heavily 

intoxicated and had been drinking all day.  An altercation occurred between DW’s group of 

friends and the Appellant because members of that group were trying to get the Appellant 

to leave.  The Appellant punched one of DW’s male friends.  DW punched the Appellant 

and the Appellant poured a beer over DW’s head.  The Appellant was then ejected from the 

Studio 54 nightclub by the bouncers.  He left with his cousin JW.59 

                                                      
54 Ibid, 186/1-21. 
55 Ibid, 184/33 – 185/31. 
56 Ibid, 172/8-20. 
57 Ibid, 172/36 – 174/24. 
58 Cross examination of the Appellant, 195/39 – 196/2. 
59 Ibid, 175/26 – 179/6. 



12 
 

60. The Appellant and his cousin JW drove to DW’s residence where the Appellant and JW 

smashed windows on the house.60 

61. The Appellant learned from DW that she was sleeping with Hector Chavez who had 

supplied the Appellant with $10,000 worth of cocaine.  The Appellant refused to pay 

Hector Chavez back the $10,000.61 

62. After the Appellant was charged with sexual assault with a weapon, DW offered to drop 

the charges if he paid her the $10,000.62 

63. The Appellant testified that he gave a statement to the police where he admitted urinating 

on DW’s clothing and pouring beer on her head, but he lied about breaking windows at 

DW’s residence.63 

64. The Appellant admitted using racial slurs such as niggers in describing people who were 

sleeping with DW.64  He also admitted that he stated “she’d come home fucking lying to 

get her fucking way, like women normally do, and fucking bring all her shit back inside” in 

his statement to police.  In cross examination, he admitted to being a little bit racist and a 

little bit sexist but not quite all the way.65 

(iv) Reasons for Judgement 

 

65. After a brief recitation of the facts the learned trial judge commented on the complainant’s 

evidence stating: 

 

It is clear the complainant’s recollection of events between October the 18th 
and November the 9th, 2012, lacks a certain detail.  She suggests that is because 
she was detoxing.  In her words, her days all blended together.66 
 

                                                      
60 Ibid, 179/11 – 180/10. 
61 Ibid, 180/16 – 181/19. 
62 Ibid, 181/30 – 182/18. 
63 Ibid, 182/41 – 184/9. 
64 Cross examination of the Appellant, 192/39 – 194/1. 
65 Ibid, 206/36 – 209/4. 
66 Reasons for Judgement, 247/38-41. 
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66. The learned trial judge then discusses inconsistencies in the complainant’s evidence 

between her police statement and her testimony at the preliminary inquiry regarding when 

the assault with the knives occurred and how many times she went up and downstairs in 

the residence.67 

67. The learned trial judge referred to JW’s evidence and the exhibit of the bra with the bent 

clasp to corroborate the complainant’s evidence.68 

68. The learned trial judge discussed the Appellant’s cocaine use on October 18, 2012, his use 

of racially disparaging terms for people in a relationship with DW, and his stereotyping of 

women during the summary of the Appellant’s evidence.69 

69. The learned trial judge recited the test in R. v. W.(D.) and then immediately began by 

discussing the evidence of the complainant.  The learned trial justice found inconsistencies 

in the complainant’s testimony that detracted from her credibility, but did not find that the 

offer to withdraw the charges for a cash payment led to a conclusion that all her evidence 

should be disbelieved.70 

70. The learned trial judge stated in his reasons: 

 

Where there is a conflict in the evidence as to the fact of sexual assault, I prefer 
the evidence of the complainant to that of the accused because of the existence 
of supporting evidence.   In this regard, I do not believe the accused.  His 
evidence does not leave me with a reasonable doubt as to his guilt.  I do not 
believe the accused.  And I do believe the complainant on this point.71 
 

71. The learned trial judge did not provide reasons for rejecting the evidence of the Appellant 

in his R. v. W.(D.) analysis. 

 

                                                      
67 Ibid, 248/2-36. 
68 Ibid, 253/5-13. 
69 Ibid, 249/37 – 250/38. 
70 Ibid, 252/1-38. 
71 Ibid, 253/28-33. 
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72. The learned trial justice then found that he could not accept the complainant’s evidence 

that knives were used in the sexual assault: 

The Indictment alleges the use of a weapon in the course of this assault. The 
evidence of the use of knives is, in my view, unreliable because the 
complainant had made reference to the knives in relation to an earlier event 
unassociated with the sexual assault.  I have hesitation accepting her evidence 
in relation to the use of a knife in the commission of a sexual assault.72 

 

PART II – ISSUES FOR APPEAL 

 

A. The learned trial judge erred in law by failing to consider all of the evidence and its import 

in relation to the ultimate issue of guilt or innocence and he failed to appreciate the legal 

effect of factual findings. 

 

B. The learned trial judge erred in law by rendering an unreasonable verdict. 

 
 
PART III – STATEMENT OF ARGUMENT 

 

(i) Standard of Review 

 

73. The first ground of appeal was discussed by this honourable Court in R v JMH, 2011 SCC 

45.  In that case, one of the issues to be decided was “under what circumstances does a trial 

judge’s allegedly flawed assessment of the evidence constitute an error of law and thereby 

allow appellate review of an acquittal?”  In JMH the accused was acquitted at trial.  The 

Ontario Court of Appeal overturned the acquittal holding that the learned trial judge erred 

in law in his approach to the evidence.  The appellant argued to this honourable Court both 

that the learned trial judge did not err in his approach to the evidence and also the Ontario 

Court of Appeal was without jurisdiction to grant the Crown appeal because it was not 

based on a question of law alone. 

                                                      
72 Ibid, 253/40 – 254/3. 
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74. Cromwell, J. writing for this honourable Court held that the learned trial judge did not err 

in his assessment of the evidence.  On the question of jurisdiction of appellate courts to 

review the process used by trial judges to assess evidence, four categories were identified 

where a question of law arises: 

a. it is an error of law to make a finding of fact for which there is no evidence – 

however, a conclusion that the trier of fact has a reasonable doubt is not a 

finding of fact for the purposes of this rule; 

b. the legal effect of findings of fact or undisputed facts raises a question of law; 

c. an assessment of the evidence based on a wrong legal principle is an error of 

law; and 

d. the trial judge’s failure to consider all of the evidence in relation to the ultimate 

issue of guilt or innocence is an error of law.73 

75.  In this case, the errors alleged relate to the second and fourth categories.  Specifically,  the 

Appellant alleges that the learned trial judge explicitly failed to give legal effect to the 

undisputed evidence that the complainant offered to drop the charges against the Appellant 

in return for payment of a $10,000 drug debt owed by the Appellant to Hector Chavez.  

The learned trial judge explicitly found in his reasons that the offer did occur.  He found 

that “a demand for payment could as easily result from a real assault as from a fabricated 

one.”74   

76. Additionally, the learned trial judge found that the complainant’s testimony on the use of 

knives was “unreliable.”  He rejected her evidence on that point and convicted only on the 

lesser included offence of sexual assault instead of sexual assault with a weapon.  

Essentially, the learned trial judge must have rejected the complainants evidence on how 

the sexual assault occurred almost entirely.  He nevertheless accepted her evidence that a 

sexual assault did occur.75 

                                                      
73 R v JMH, 2011 SCC 45, at paras 25-32 [TAB 1] 
74 R v AGW, Reasons for Judgment, 252/34-38. 
75 R v AGW, Reasons for Judgment, 253/40 - 254/3. 
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77. The Appellant is not arguing that the learned trial judge failed to give sufficient weight to 

those factual findings in the credibility analysis.  Instead, the Appellant alleges that the 

learned trial judge erred in law by failing to give the proper legal effect to those findings 

and not considering the necessary implications of those findings on the ultimate issue of 

whether the learned trial judge was left with a reasonable doubt.  These issues are squarely 

within the second and fourth categories set forth by this honourable Court in JMH.  They 

are questions of law and therefore the standard of review is correctness.  

78. The standard of review for unreasonable verdict where a judge sits without a jury is set out 

in the case of R v Biniaris, [2000] 1 SCR 381.  The test is as adopted in R. v. Yebes, [1987] 

2 SCR 168 and as enunciated in Corbett v. The Queen: whether the verdict is one that a 

properly instructed jury acting judicially could reasonably have rendered.76 As applied to 

the case of a judge sitting without a jury, the appellate court must examine the evaluation 

of the evidence to determine if the trial judge made an error.  In R v Beaudry, 2007 1 SCR 

190, Charon J. writing for the majority discussed the proper analysis of unreasonable 

verdict where a judge alone heard the trial.  In some cases, a trial judge’s reasons for 

judgment will disclose a faulty thought process or legal errors.  A verdict is not necessarily 

unreasonable because of those errors.  A court must go further to determine whether the 

verdict is unreasonable in light of all of the evidence.77  Similarly, a misapprehension of 

evidence while it may well figure prominently in an unreasonable verdict does not on its 

own render the verdict unreasonable.78  In addition, Beaudry and R v Sinclair, 2011 SCC 

40 add to the Yebes/Biniaris test for unreasonable verdict.  A verdict may be found to be 

unreasonable by an appellate court where the reasons disclose that the verdict was reached 

“illogically or irrationally”.79  The proper assessment of unreasonable verdict does require 

some reassessment an reweighing of the evidence, but the ultimate question of whether a 

verdict is unreasonable is also a question of law subject to the correctness standard of 

review. 

 

                                                      
76 R v Yebes, [1987] 2 SCR 168, at 186 [TAB 2], R v Biniaris, [2000] 1 SCR 381, at 406-411. [TAB 3] 
77 R v Beaudry, 2007 1 SCR 190, at 217-219. [TAB 4] 
78 R v Morrisey, (1995), 97 CCC (3d) 193, at 220. [TAB 5] 
79 R v Sinclair, 2011 SCC 40, at para 44. [TAB 6] 
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A. Ground A - The learned trial judge erred in law by failing to consider all of the 
evidence and its import in relation to the ultimate issue of guilt or innocence and he 
failed to appreciate the legal effect of factual findings. 

79. The law on this ground of appeal is often discussed in the context of Crown appeals against 

acquittals concerning the jurisdiction of the Crown to appeal only on a question of law 

pursuant to section 676(1)(a) of the Criminal Code.  This ground of appeal concerns the 

process used by the trial judge.  To be successful an Appellant must accept the facts as 

found by the trial judge and the inferences drawn from those facts.  An error in law will 

only arise where the trial judge fails to apply the correct legal effect to factual findings or 

where the trial judge fails to consider or apply all of the evidence to the ultimate issue of 

proof beyond a reasonable doubt. 

80. In R v B(G), [1990] 2 SCR 57 the appellants were acquitted at trial for sexual assault.  The 

Saskatchewan Court of Appeal allowed the appeal and ordered a new trial.  This 

honourable Court dismissed the appeal and discussed whether the learned trial judge had 

made an error and if so whether the error constituted an error in law.  Wilson, J. writing for 

the majority held that: 

An acquittal based on an erroneous conclusion of reasonable doubt constitutes a 
question of law where the trial judge has erred as to the legal effect of 
undisputed or found facts rather than the inferences to be drawn from such facts. 
… 
A question of law may also arise, it seems to me, when the trial judge misdirects 
himself or herself with respect to the relevant evidence.  Indeed, the Court of 
Appeal in this case reversed the acquittals after concluding that an error of law 
had arisen due to the trial judge’s failure to properly direct himself to all the 
evidence bearing on the relevant issues.  In its oral argument the Crown 
conceded that, if the trial judge’s error was not the result of misdirection, then 
the Court of Appeal was without jurisdiction. 
… 
I believe that Morin highlights the fact that the approach taken by the trial judge 
to the evidence must be correct in law so as to ensure that the final step in the 
process, the weighing of the evidence, is not flawed.  In this case, even although 
the trial judge was sitting alone, he was wearing two “hats” at different stages.  
He was both the trier of law and had to direct himself as to the proper approach 
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to the evidence and then, having done so, he became the trier of fact in weighing 
it.80 
 

81. In another case also called R v Morin, 1992 3 SCR 286 the accused was acquitted at trial of 

dangerous driving.  The majority of the Alberta Court of Appeal allowed the Crown appeal 

on the basis that it was open to the trial judge to have inferred that the sun would not have 

presented a visibility problem had the accused stopped properly at the stop sign.  The 

evidence was that Morin had come to a rolling stop, thought the intersection was clear and 

proceeded.  His visibility was impaired by the low angle of the sun and he did not see that 

it was not safe to proceed.  An accident resulted causing the death of 2 people in another 

vehicle.  The dissent found no such error.  This honourable Court allowed the accused’s 

appeal finding that the trial judge made no error in law and set out principles to follow for 

appellate courts to assess whether a trial judge made an error in law in assessing evidence. 

(1) Legal Effect of Undisputed Facts 
If a trial judge finds all the facts necessary to reach a conclusion in law and 
in order to reach that conclusion the facts can simply be accepted as found, 
A Court of Appeal can disagree with the conclusion reached without 
trespassing on the fact-finding function of the trial judge.  The disagreement 
is with respect to the law and not the facts nor inferences to be drawn from 
the facts.  The same reasoning applies if the facts are accepted or not in 
dispute.  In this situation, the court can arrive at the correct conclusion in 
law without ordering a new trial because factual issues have been settled. 
[citations omitted]. 
… 
(2) Misdirection as to Evidence 
… 
Failure to appreciate evidence cannot amount to an error of law unless the 
failure is based on a misapprehension of some legal principle. 
(3) Totality 
… 
A trial judge must consider all of the evidence in relation to the ultimate 
issue but unless the reasons demonstrate that this was not done, the failure 
to record the fact of it having been done is not a proper basis for concluding 
that there was an error in law in this respect.81 

                                                      
80 R v B(G), [1990] 2 SCR 57, at 71-77. [TAB 7] 
81 R v Morin, 1992 3 SCR 286, at 294-296. [TAB 8] 
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82. In JMH, this honourable Court again addressed what constitutes a legal error worthy of 

appellate intervention concerning this ground of appeal setting out four categories 

clarifying and building upon the prior caselaw.  Although this has been addressed 

regarding standard of review, it will be explored here in more depth.  In that case, the trial 

judge acquitted on the basis that an absence of consent had not been proven beyond a 

reasonable doubt.  The Crown successfully appealed to the Ontario Court of Appeal on the 

basis that the trial judge approached the evidence in a piecemeal fashion and that he failed 

to consider some lines of a poem written by the complainant in the context of others 

following B(G).  This honourable Court considered two issues: 1. did the trial judge fail to 

consider the evidence as a whole? 2. Under what circumstances does a trial judge’s 

allegedly flawed assessment of the evidence constitute an error of law and thereby allow 

appellate review of an acquittal?  The first question concerns the narrow facts of JMH.  Of 

interest here is the second question.  Cromwell J. held: 

(2) The Legal Effect of Findings of Fact or of Undisputed Facts Raises a 
Question of Law 

... 
In short, the appellate court can simply apply the trial judge’s findings to the 
proper legal principles; the trial judge’s error, if there is one, may safely be 
traced to a question of law rather than to any question about how to weigh the 
evidence. 
… 
(4)  The Trial Judge’s Failure to Consider All of the Evidence in Relation to 

the Ultimate Issue of Guilt or Innocence Is an Error of Law 
 
[31] This was Sopinka J.’s last category in Morin (pp. 295-96). The underlying 
legal principle is set out in another decision called R. v. Morin, [1988] 2 S.C.R. 
345. The principle is that it is an error of law to subject individual pieces of 
evidence to the standard of proof beyond a reasonable doubt; the evidence must 
be looked at as a whole: see, e.g., B. (G.), at pp. 75-77 and 79. However, 
Sopinka J. sounded an important warning about how this error may be 
identified. It is a misapplication of the Morin principle to apply it whenever a 
trial judge fails to deal with each piece of evidence or record each piece of 
evidence and his or her assessment of it. As noted in Morin (1992), at p. 296, 
“A trial judge must consider all of the evidence in relation to the ultimate issue 
but unless the reasons demonstrate that this was not done, the failure to record 
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the fact of it having been done is not a proper basis for concluding that there 
was an error of law in this respect.” This was the basis of intervention relied on 
by the Court of Appeal, but as noted earlier, a fair reading of the trial judge’s 
reasons does not support this finding of legal error.82 
 

83. In the present case the Appellant readily accepts the facts found by the learned trial judge.  

The only finding of fact that the Appellant takes issue with is the finding that “the 

complainant had made reference to the knives in relation to an earlier event unassociated 

with the sexual assault.”83  A thorough review of the evidence shows that the learned trial 

judge must have misapprehended the evidence on this critical point as discussed by Berger 

J.A. in his dissent.  The only reference that the complainant made to the use of knives was 

directly in relation to the allegation of sexual assault.  There was no earlier incident 

alleging a use of knives.  The evidence regarding the use of knives was integrally related to 

the sexual assault and the manner in which it occurred.  The complainant alleged that 

Appellant threw her down on the bed and pulled two knives from under a pillow.  He then 

threatened her while holding a knife in each fist.  He later put one of the knives down and 

held the other to her throat while sexually assaulting her.  According to the complainant, 

the knives were an critical part of the sexual assault.  She described the knives in detail as 

knives she was familiar with having previously used them in cooking while living with the 

Appellant.84  She was cross-examined several times on the use of the knives and 

vigorously resisted any suggestion that they were not used in the commission of the sexual 

assault.  She never testified about any other prior unrelated incident in which knives were 

used. 

84. In addition, the learned trial judge found as a fact and the evidence was undisputed that the 

complainant offered to withdraw the charge if the Appellant paid off a $10,000 drug debt 

to Hector Chavez.  The learned trial judge considered that evidence in his reasons for 

judgement as follows: 

I accept that the complainant offered to withdraw the charges for a cash 
payment.  However, I’m not satisfied that that action leads to a conclusion that 

                                                      
82 R v JMH, 2011 SCC 45, at paras 27-31. [TAB 1] 
83 R v AGW, Reasons for Judgement, 253/41 – 254/1. 
84 R v AGW, Testimony of the complainant, 55/15 – 56/41, 78/5-30, 81/9-82/21, 88/10-21, 100/19-23. 
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the entirety of the complainant’s evidence is to be disbelieved. There is no 
evidence that the nature of the complaint or its timing were designed to give 
the complainant some strategic advantage.  A demand for payment could as 
easily result from a real assault as from a fabricated one.85 

 

85. The fact that the complainant offered to sell her evidence to the Appellant for $10,000 

should have been a fatal blow to her credibility.  Instead, the learned trial judge minimized 

the legal significance of the undisputed evidence by stating that a demand for payment 

could as easily result from a real assault as from a fabricated one.  The learned trial judge 

also indicated that there was no evidence that the complainant tried to give the complainant 

some strategic advantage.  The learned trial judge did consider the finding to negatively 

impact the credibility of the complainant, but he failed to give this undisputed evidence its 

proper legal effect especially in combination with his other factual findings which 

detracted from the credibility of the complainant.  Testimony in Court under oath is a 

sacrosanct and solemn duty that is recognized by stiff penalties for offences such as 

obstruction of justice and perjury.  Our entire Court system depends on the veracity of viva 

voce evidence.  The complainant’s actions in attempting to solicit a bribe from the 

Appellant literally constitute obstruction of justice pursuant to section 139(3)(c) of the 

Criminal Code, which states: 

 

Obstructing justice 
139 (1) Every one who wilfully attempts in any manner to obstruct, pervert or 
defeat the course of justice in a judicial proceeding, 
… 
 
Idem 
(2) Every one who wilfully attempts in any manner other than a manner 
described in subsection (1) to obstruct, pervert or defeat the course of justice is 
guilty of an indictable offence and liable to imprisonment for a term not 
exceeding ten years. 
 
Idem 

                                                      
85 R v AGW, Reasons for Judgement, 252/34-38. 
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(3) Without restricting the generality of subsection (2), every one shall be 
deemed wilfully to attempt to obstruct, pervert or defeat the course of 
justice who in a judicial proceeding, existing or proposed, 
(a) dissuades or attempts to dissuade a person by threats, bribes or other corrupt 
means from giving evidence; 
(b) influences or attempts to influence by threats, bribes or other corrupt means a 
person in his conduct as a juror; or 
(c) accepts or obtains, agrees to accept or attempts to obtain a bribe or 
other corrupt consideration to abstain from giving evidence, or to do or to 
refrain from doing anything as a juror.86 [emphasis added] 
 

This section makes the attempted solicitation of a bribe to abstain from giving evidence a 

strictly indictable offence punishable by a maximum term of imprisonment of 10 years.  

This is a serious offence and obviously drastically affects the credibility of anyone with a 

prior conviction.  Moreover, in this case the complainant admitted the offence in direct 

relation to the subject matter of her testimony.  The learned trial judge failed to appreciate 

the legal significance of the complainant’s attempt to solicit a bribe from the Appellant.  

He failed to recognize that the complainant’s actions amounted to obstruction of justice. 

86. In Morin, this honourable Court found that the Alberta Court of Appeal erred in 

overturning the acquittal because they merely found that it was open to the trial judge to 

have considered the evidence in a different way which would have resulted in a conviction 

instead of an acquittal.  This honourable Court found that this did not amount to legal error.  

Appellate intervention is warranted under this ground of appeal where an appellate Court 

can simply accept the facts as found by the trial judge or undisputed facts and disagree 

with the legal effect of those facts.  Unlike in Morin, it was not simply “open” for the 

learned trial judge in this case to consider or weigh the facts differently.  His 

misapprehension of the complainant’s testimony led him to believe that her evidence on 

the use of knives concerned a prior unrelated incident.  That was clearly not the case.  The 

rejection of the complainant’s evidence on the use of knives should have had a much 

greater legal effect on the outcome of the credibility analysis because it was integral to the 

allegation of sexual assault. 

                                                      
86 Criminal Code of Canada, RSC 1985 c. C-46, s. 139. 
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87. In JMH, this honourable Court set out 4 categories of cases where reversible legal error 

may result from a trial judge’s assessment of found or undisputed facts.  Here the appeal  

concerns the second and fourth categories.  The second category concerns the legal effect 

of factual findings and has already been discussed above.  The appeal in JMH concerned 

the fourth category.  In that case, the Ontario Court of Appeal reversed the acquittal at trial 

on the basis that the trial judge considered the evidence in a “piecemeal” approach which 

was incompatible with a trial judge’s obligations to consider the cumulative effect of all 

relevant evidence.  Cromwell J. writing for this unanimous Court held that while it would 

be an error in law to fail to consider the cumulative effect of all the relevant evidence, the 

trial judge did not make such an error.  The evidence focused on a poem written by the 

complainant.  Although the learned trial judge did highlight certain elements of the poem, 

he also quoted the poem in it’s entirety prior to doing so.  On the broader question of 

“under what circumstances does a trial judge’s allegedly flawed assessment of the evidence 

constitute an error of law and thereby allow appellate review of an acquittal?”87 Cromwell 

J. set out the four aforementioned categories.  The fourth category is “the trial judge’s 

failure to consider all of the evidence in relation to the ultimate issue of guilt or innocence 

is an error in law.”88 

88. The cases of B(G), Morin and JMH all caution appellate Courts against intervening on this 

ground of appeal simply because a trial judge merely does not record his consideration of 

all of the evidence.  That is not the Appellant’s argument.  In this case, the learned trial 

judge did record his consideration of all relevant evidence.  However, because of the error 

in applying the proper legal effect to the factual finding that no knives were used and the 

solicitation of the bribe from the complainant, the trial judge failed to consider all of the 

evidence with its proper legal effect in relation to the ultimate issue of proof beyond a 

reasonable doubt.  This error stems not from an omission to record consideration of 

evidence in his reasons but from the consideration that is present in his reasons.  Failing to 

consider the proper legal effect of factual findings with extreme detrimental effect to the 

                                                      
87 R v JMH, 2011 SCC 45, at paras 27-31. [TAB 1] 
88 Ibid, at paras 31-32. 
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complainant’s credibility caused the learned trial judge to fail to properly consider that 

evidence in relation to the ultimate issue of proof beyond a reasonable doubt. 

 

B. Ground B - The learned trial judge erred in law by rendering an unreasonable verdict 

 

89. The test for unreasonable verdict has been set out by this Court in numerous cases 

including Yebes, Biniaris, Beaudry, Sinclair and specifically concerning credibility in R v 

W.R., [1992] 2 SCR 122, R v R.P., 2012 SCC 22 and R v W.H., 2013 SCC 22..  Yebes and 

Biniaris establish that whether a verdict is unreasonable is a question of law and the 

appropriate question is whether a properly instructed jury acting judicially could have 

rendered the verdict.  Beaudry and Sinclair somewhat expand the scope of appellate review 

based on unreasonable verdict.  The analysis is still verdict-focused but a verdict may still 

be found to be unreasonable where it is illogical or irrational.89  In Beuadry, Charon J. 

agreed with Fish, J. (dissenting) that a verdict may be supported by the evidence to 

withstand appellate review under the Yebes/Biniaris test, however it may still be 

unreasonable where it is inconsistent with findings of fact.  Charon J. also cited with 

approval R v Morrissey, stating: 

 

This is an appeal as of right concerning the question of law whether the verdict 
is unreasonable within the meaning of s. 686(1)(a)(i). Although there may be a 
connection between an error made in interpreting evidence and an 
unreasonable verdict, the two issues must not be confused. Doherty 
J.A. of the Ontario Court of Appeal explained this well in R. v. Morrissey 
(1995), 97 C.C.C. (3d) 193, as follows: 
 

A misapprehension of the evidence does not render a verdict 
unreasonable. Nor is a finding that the judge misapprehended the 
evidence a condition precedent to a finding that a verdict is 
unreasonable. In cases tried without juries, a finding that the trial 
judge did misapprehend the evidence can, however, figure 
prominently in an argument that the resulting verdict was 
unreasonable.  An appellant will be in a much better position to 

                                                      
89 R v Sinclair, 2011 SCC 40, at para 44. [TAB 6] 
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demonstrate the unreasonableness of a verdict if the appellant can 
demonstrate that the trial judge misapprehended significant 
evidence . . . . [Emphasis of Charon J.; p. 220.]90 
 

90. In R v Burke, [1996] 1 SCR 474, Sopinka J. writing for this honourable Court addressed an 

appeal based on the ground of unreasonable verdict concerning a trial judge’s credibility 

analysis.  The trial judge convicted Burke of indecent assault based on the testimony of C 

E and L despite flaws in their credibility and difficulty remembering dates.  The 

Newfoundland Court of Appeal upheld the convictions with a dissenting judgment and 

Burke appealed to this honourable Court as of right.  Sopinka J. echoed the cautions set out 

by McLachlin J. as she then was in R v W.(R.), [1992] 2 S.C.R. 122 where the 

unreasonableness of a verdict turns on a trial judge’s assessment of credibility.  It is 

acknowledged in Burke as it is acknowledged here that a trial judge is in the best position 

to assess credibility and significant deference is owed to the trial judge as a result of the 

advantages of having heard the evidence first hand.  Nevertheless, appellate Court retain 

the authority pursuant to s. 686(1)(a)(i) to reverse a trial judge’s finding on credibility 

where that verdict is not supported by the evidence or if it meets the Beaudry/Sinclair test 

set out above. 

 

91. Sopinka J. held that Burke was a rare case where appellate intervention was warranted on 

the ground of unreasonable verdict turning on the trial judge’s credibility assessment.  E’s 

evidence concerning historical indecent assaults was plainly grossly exaggerated and some 

of the allegations were later proved to be completely false.  The trial judge refused to 

accept E’s explanations for exaggerations and false claims.  The trial judge found that E 

was not a credible witness and the many lies and exaggerations in E’s evidence left her to 

“wonder where the core of the truth is and where the exaggeration begins.”  Sopinka J. 

held that “the trial judge should have considered an even more fundamental question, 

namely whether or not there was any core of truth to E’s claims.”91  The trial judge found 

that E’s evidence could not be accepted without some form of corroboration.  The trial 

judge did accept E’s evidence where it was corroborated by C concerning “the ointment 
                                                      
90 R v Beaudry, 2007 1 SCR 190 , at 219 [TAB 4] 
91 R v Burke, [1996] 1 SCR 474, at 487. [TAB 9] 
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incidents.  C’s evidence was strikingly similar to E’s in that both alleged that Burke had 

unnecessarily applied ointment to his penis, buttocks and inserted a finger in his rectum for 

a skin condition that did not affect those areas.  However, C alleged that this incident 

occurred at a time when Burke was not in the Province or at the Mount Cashel orphanage.  

He then changed his evidence to reflect that he must have been older at the time of the 

orphanage incident.  C also came forward with his allegations which were strikingly 

similar to E’s only after being contacted for a civil suit by the same lawyer that represented 

E.  The trial judge found that C’s “impreciseness respecting dates” did not lessen his 

credibility.  Sopinka J. ruled: 

 

In my view, the obvious inconsistencies and falsehoods in the testimony of C 
render the trial judge’s finding of credibility unreasonable.  I simply cannot 
accept that any trier of fact, acting judicially, could have found any merit in the 
claims of either C or E.  Moreover, given the frailties in the evidence of these 
two witnesses and the strong possibility of collusion, reliance by the trial judge 
on the evidence of C to corroborate E’s testimony was unreasonable.92 
 

92. This case is similar to Burke in that the complainant had significant problems with her 

credibility as determined by the learned trial judge.  It is also similar in that the learned 

trial judge relied on corroborative evidence to bolster the credibility of the complainant.  

He relied on the evidence of the complainant only where it was corroborated and rejected 

her evidence on the use of knives where it was not corroborated.  There was also a flaw in 

the corroborative evidence of the complainant’s Aunt in this case.  The Aunt was not called 

as a witness by the Crown in the preliminary inquiry of this case.  She provided a statement 

to the police regarding her observations upon picking up the complainant at the Appellant’s 

residence.  In that statement she indicated to police that there may have been a mark on the 

complainant’s neck but she could not say for sure.  She then sat in the gallery of the 

courtroom and heard the complainant’s testimony during the preliminary inquiry.  

Subsequently, in her trial testimony she testified that she was sure she had observed a mark 

on the complainant’s neck.93  She explained that she was caught off guard by the initial 

                                                      
92 Ibid, at 492. [TAB 9] 
93 Cross examination of JW, 124/37 – 126/15 
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request for a police statement but subsequently wrote down everything that she 

remembered from picking up the complainant.  Although this is not similar fact evidence 

as in Burke, the learned trial judge relied on this corroborative evidence without a 

discussion of the flaw in this evidence and the opportunity for collusion.94 

 

93. In R v Wright, 2013, MBCA, 109, Burnett J.A. writing for the Manitoba Court of appeal 

heard an appeal by the accused arguing insufficiency of reasons and unreasonable verdict 

concerning the trial judge’s credibility analysis.  In that case the complainant testified that 

she initially consented to some sexual activity at a park, but did not consent to later sexual 

activity that ensued in a bedroom including anal sex.  The accused testified that all sexual 

activity was consensual, but that anal sex did not occur.  The trial judge accepted the 

evidence of the accused and rejected the evidence of the complainant concerning consent 

up until the allegation of non-consensual anal sex.  The learned trial judge found the 

complainant credible on that point and rejected the evidence of the accused.  The learned 

trial judge’s factual findings concerning credibility were largely the same for the earlier 

and later sexual activity.  The case was largely decided on the insufficiency of reasons to 

explain the discrepancy in credibility findings, which is not at issue here, however Burnett 

J.A. also held: 

 

52 The trial judge's finding that the complainant revoked her previous consent 
to sexual activity goes to the "core" of her testimony (R. v. Flores (R.B.), 2013 
MBCA 4 at para. 44, 288 Man.R. (2d) 173) and is fundamental to his decision 
that a sexual assault happened in the bedroom. Absent an explanation, the trial 
judge's finding that the complainant was not to be believed when she says that 
she did not consent to any sexual activity is not consistent with his essential 
finding that she was to be believed when she says that she revoked her consent. 
And that essential finding is incompatible with his previous findings, which he 
neither contradicts nor rejects, concerning the complainant's lack of credibility 
and her skewed perception. 
53 While it may be argued that this case does not fall neatly within the two 
categories described in Beaudry and subsequent cases, I am of the view that, 
without an explanation, it is not possible to know or understand whether the 

                                                      
94 R v AGW, Reasons for Judgement, 253/35-38. 
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trial judge's reasoning process was sound, and the trial judge's assessment of 
the complainant's credibility "cannot be supported on any reasonable view of 
the evidence" (R. v. Burke, [1996] 1 S.C.R. 474 at para. 7, R.P. at para. 10). In 
other words, the reasoning process of the trial judge is so at odds with his own 
credibility findings that it vitiates the verdict - even though that verdict may 
have been available on the evidence as a whole (Sinclair at Page 15 para. 84).95 
 

94. The decision in Wright is analogous to this case.  Here the learned trial judge found the 

complainant to lack what he called reliability on whether knives were used in the sexual 

assault.  This goes to the core of her evidence on how the sexual assault occurred.  The 

learned trial judge then nevertheless accepts her evidence that non-consensual sexual 

intercourse occurred.  These findings are incompatible with each other.  The verdict is at 

odds with his own credibility findings and cannot be supported by a reasonable view of the 

evidence.  It is also illogical or irrational as described in Beaudry and Sinclair. 

95. There was some corroborative evidence that the learned trial judge appears to have used to 

come to his ruling, namely the testimony of the complainant’s Aunt.  She testified to the 

complainant being distraught when she picked her up from the Appellant’s house.  She also 

testified that the complainant was wearing a shirt that did not appear to belong to her as it 

was too big for her.  She also observed a mark on the complainant’s neck.  There was also 

the bra with the bent clasp.  On its own, the evidence of the complainant’s Aunt was weak 

circumstantial evidence which could not substantiate a conviction.  In order to properly 

ground a conviction, the learned trial judge had to accept some part of the complainant’s 

evidence concerning the sexual assault in the Appellant’s basement.  In order to reject the 

complainant’s evidence concerning the use of knives, the learned trial judge had to 

completely reject the complainant’s evidence on how the sexual assault occurred.  The 

complainant steadfastly insisted that knives were used in the commission of the sexual 

assault and to facilitate it.  She testified in great detail on this point and resisted all attempts 

to suggest that no knives were involved.  It is completely illogical and irrational to accept 

her evidence that a sexual assault occurred yet reject her evidence that knives were used in 

the sexual assault.   

                                                      
95 R v Wright, 2013 MBCA 109, at paras 52-53. [TAB 10] 



29 
 

96. In addition, the undisputed facts were that the complainant attempted to solicit a bribe from 

the Appellant to withdraw the charges.  This is obstruction of justice.  The learned trial 

judge minimized the legal effect of this factual finding.  When the correct legal effect is 

applied and the cumulative effect of all of the problems identified with the complainant’s 

credibility is considered the verdict is unreasonable on the Yebes/Biniaris test.  To 

summarize: 

a. The complainant was in withdrawal from cocaine during the time between 

October 17, 2012 and November 9, 2012 she was withdrawing from cocaine.  

She testified that “it’s all a blur” and “I don’t recall a lot” 96 

b. The complainant testified that there was no one else present throughout the 

time that she was at the Appellant’s house on October 18, 2012 which was 

inconsistent with the evidence of her Aunt and the Appellant who indicated 

another person was present.97 

c. The complainant articulated a hatred for the Appellant.98 

d. Her descriptions of her movements between the main floor of the accused 

residence on October 18, 2012 varied between her police statement, her 

testimony at the preliminary inquiry and her testimony at trial.99 

e. She was inconsistent regarding her association with the accused on October 30, 

2012.100 

97.  Applying all the evidence to the ultimate issue of proof beyond a reasonable doubt that a 

sexual assault occurred, the complainant’s evidence is too unreliable and uncredible to 

substantiate a conviction.  While there was some corroborative evidence all of the evidence 

on a whole is insufficient to properly ground a conviction.  The verdict is therefore 

unreasonable. 

                                                      
96 R v AGW, Testimony of the Complainant, 66/19. 
97 R v AGW, Reasons for Judgment, 252/21-22. 
98 Ibid, 252/22. 
99 Ibid, 252/20-21. 
100 Ibid, 252/22-23. 
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C. Conclusion 

 

98. If this honourable Court finds that the learned trial judge committed the errors in law 

alleged under either ground of appeal, then a miscarriage of justice has occurred.  If the 

verdict was unreasonable or unsupported by the evidence under the Yebes/Biniaris test 

then the only remedy is to substitute an acquittal for the conviction.  This is because the 

appeal is based on an acceptance of the facts as found by the learned trial judge.  The 

determinations of facts were not impugned (although the learned trial judge did misdirect 

himself on the complainant’s testimony regarding the use of knives).  The purpose of 

having a new trial would only be to correct errors in a fact finding process.   

99. Similarly, on the first ground of appeal, the Appellant does not challenge the fact finding 

process, but rather the process employed by the learned trial judge to assess that evidence.  

There is also a miscarriage of justice where the learned trial judge failed to give the proper 

legal effect to his factual findings.  Applying the correct legal effect to the factual findings 

and applying all of the relevant evidence to the ultimate issue of proof beyond a reasonable 

doubt, the conviction cannot stand.  The Appellant respectfully requests this honourable 

Court allow the appeal, quash the conviction and order an acquittal. 

100. In the alternative, if this honourable Court is considering ordering a new trial.  The 

Appellant would ask this Court to consider whether doing so is in the public interest 

considering that the Appellant has nearly finished serving his sentence.  The Appellant 

requests instead that the conviction be set aside.  (See Wright, supra, R. v. Grant (1975), 23 

C.C.C. (2d) 317 (B.C. C.A.), R. v. Dillabough (1975), 28 C.C.C. (2d) 482 (Ont. C.A.), and 

R. v. P.L., [1995] O.J. No. 854 (QL) (C.A.))101 

PART IV – SUBMISSIONS ON COSTS 

101. The Appellant respectfully requests that each party bear their own costs in this matter. 

                                                      
101 R v Wright, 2013 MBCA, 109 at para 54 citing R. v.Grant (1975), 23 C.C.C. (2d) 317 (B.C. C.A.), R. v. 
Dillabough (1975), 28 C.C.C. (2d) 482 (Ont. C.A.), and R. v. P.L., [1995] O.J. No. 854 (QL) (C.A.). [TAB 10] 
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PART V – ORDER SOUGHT 

102. The Appellant respectfully requests that the appeal be allowed and that an acquittal be 

substituted for the conviction.  In the alternative, if this honourable Court were to consider 

ordering a new trial, the Appellant respectfully requests that the conviction be set aside 

without ordering a new trial because the Appellant has nearly finished serving his sentence 

and ordering a new trial would not be in the public interest. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of November, 2017 

 

______________________________________________ 

Jim Edgett, Counsel for the Appellant AGW 

 



32 
 

PART VI – TABLE OF AUTHORITIES 

 

 

AUTHORITY 

 

 
Paragraphs(s) 

Referenced in Factum 

R v B(G), [1990] 2 SCR 57 80 

R v Beaudry, 2007 1 SCR 190 78, 89 

R v Biniaris, [2000] 1 SCR 381 78, 89, 96, 98,  

R v Burke, [1996] 1 SCR 474 90, 91, 92, 93 

R v JMH, 2011 SCC 45 73, 74, 82, 87 

R v Morin, 1992 3 SCR 286 81 

R v Morrisey, (1995), 97 CCC (3d) 193 78 

R v Sinclair, 2011 SCC 40 78, 89, 90, 93, 94 

R v Wright, 2013 MBCA 109 93, 94, 100 

R v Yebes, [1987] 2 SCR 168 78, 89, 96, 98 

 

STATUTORY PROVISIONS 

Criminal Code of Canada, RSC 1985, c. C-46 s. 139, 686 

 

 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii115/1990canlii115.pdf
https://www.canlii.org/fr/ca/csc/doc/2007/2007csc5/2007csc5.pdf
https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.pdf
https://www.canlii.org/fr/ca/csc/doc/1996/1996canlii229/1996canlii229.pdf
https://www.canlii.org/fr/ca/csc/doc/2011/2011csc45/2011csc45.pdf
https://www.canlii.org/fr/ca/csc/doc/1992/1992canlii40/1992canlii40.pdf
https://www.canlii.org/en/on/onca/doc/1995/1995canlii3498/1995canlii3498.pdf
https://www.canlii.org/fr/ca/csc/doc/2011/2011csc40/2011csc40.pdf
https://www.canlii.org/en/mb/mbca/doc/2013/2013mbca109/2013mbca109.pdf
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii17/1987canlii17.pdf
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-31.html#h-53
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-175.html#h-247

	Cover
	Table of Contents
	PART I – OVERVIEW AND STATEMENT OF FACTS
	A. Overview
	B. Statement of Facts
	(i) Ms. DW (Complainant)
	(ii) Ms. JW (Complainant’s Aunt)
	(iii) Mr. AGW (The Appellant)
	(iv) Reasons for Judgement


	PART II – ISSUES FOR APPEAL
	PART III – STATEMENT OF ARGUMENT
	(i) Standard of Review
	A. Ground A - The learned trial judge erred in law by failing to consider all of the evidence and its import in relation to theultimate issue of guilt or innocence and he failed toappreciate the legal effect of factual findings.
	B. Ground B – The learned trial judge erred in law by rendering an unreasonable verdict
	C. Conclusion

	PART IV – SUBMISSIONS ON COSTS
	PART V – ORDER SOUGHT
	PART VI – TABLE OF AUTHORITIES

