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PART I - OVERVIEW AND FACTS 

1. Overview 

1. This appeal addresses the need for clarification of two fundamental principles of administrative 

law: 

(a)  the standard of appellate review as between levels of Court sitting in review of 
administrative decisions;1 and  

(b)  the proper methodology for drawing lines of jurisdiction between potentially competing 
specialized tribunals.2 

Standard of Appellate Review 

2. Although the appellate standard established in Housen3 is, on the whole, universally accepted, a 

different standard for appeals in administrative judicial review was adopted by this Court in Agraira4 

which, according to some courts of appeal, eliminates any deference to the first level reviewing 

court. As the Ontario Court of Appeal ("ONCA") has stated: 

There is no deference owed by this court to a decision of the Divisional Court on judicial 
review.5 

3. This approach has been highly criticized6 as it invites a de novo review by the appellate court 

without any rationale or explanation from this Honourable Court to support the departure from the 

usual appellate standard: 

 
 
1 John Evans, "The Role of Appellate Courts in Administrative Law", (2007) 20 Can J Admin L & 
Prac Appellant’s Book of Authorities Tab 1; Stratas, David, JA. "The Canadian Law of Judicial 
Review: A Plea for Doctrinal Coherence and Consistency" (2016) 42 Queen's LJ 27. 
2 Elizabeth Shilton, "Choice, but No Choice: Adjudicating Human Rights Claims in Unionized 
Workplaces in Canada" (2013) 38 Queen's LJ 461. 
3 Housen v Nikolaisen, 2002 SCC 33 [Housen]. 
4 Agraira v Canada (Public Safety and Emergency Preparedness), 2013 SCC 36, 559 [Agraira]. 
5 Ottawa Police Services v Diafwila, 2016 ONCA 627 at para 50; see also LSUC v Abbott, 2017 
ONCA 525 at para 96 [Abbott]; Pong Marketing and Promotions Inc. v Ontario Media 
Development Corporation, 2018 ONCA 555 at para 25; Agrium Vanscoy Potash Operations v 
United Steel Workers Local 7552, 2018 SKCA 50 at para 3. 
6 See Sharif v Canada (Attorney General), 2018 FCA 205 at para 5 [Sharif]; Stratas, supra note 1 
at 6. 
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On appeal, our first task is to consider whether the Federal Court selected the proper 
standard of review. Then we must consider whether the Federal Court properly 
applied that standard of review. See Agraira v. Canada (Public Safety and 
Emergency Preparedness), 2013 SCC 36, [2013] 2 S.C.R. 559 at paras. 45-47. As 
the Supreme Court put it in Agraira at paragraph 46, we are to step into the shoes of 
the Federal Court. In practice, this is de novo review: we redo completely the 
analysis the Federal Court did.7 

4. The Court's announcement of a substantive review of the law in the Administrative Law 

Trilogy8 gave rise to a call for reform of the appellate standard of review: 

Recently, the Supreme Court has announced that it is considering in three upcoming 
appeals whether changes to the law of substantive review of administrative 
decisions should be made. It might well wish to consider whether this sort of 
complete redo furthers judicial economy and the litigation policies expressed in 
Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87; for a different approach, see 
R. v. Chief Constable of Greater Manchester Police & Anor, [2018] UKSC 47.9  

5. As Professor Paul Daly wrote (pre-Vavilov): 

If the [Supreme Court of Canada] is serious about “consider[ing] the nature and 
scope” of judicial review, with a view to quelling the revolt in the wider Canadian 
legal community, it needs to address a wide range of issues: 
…. 

5) whether Canadian courts should persist with an the appellate standard of review 
whereby higher courts replicate the work done by lower courts.10 

 
6. It is the Appellant's position that the fundamental bases for the Housen standard apply equally 

to the administrative law context. Further, there is no cogent reason for abandoning that standard 

as doing so undermines respect for the administration of justice, rendering the first level review a 

necessary but feckless step in the judicial review of an administrative decision. 

 

 
7 Sharif, ibid at para. 4.  
8 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 [Vavilov]; Bell 
Canada v Canada (Attorney General), 2019 SCC 66.  
9 Sharif, supra note 6, at para. 5; and see Stratas, David. “A Decade of Dunsmuir: Please No 
More” C.J.A.L.P Special Issue: A Decade of Dunsmuir (Thomson Reuters: Toronto, 2018), at 7-
18; (8 March 2018), online (blog): Administrative Law Matters. 
10 Daly, Paul. "The Supreme Court of Canada’s Administrative Law Trilogy: What to Expect?" (26 
November 2018), online (blog): Administrative Law Matters; see also Paul Daly "Judicial Review, 
Proportionality and Appellate Standards: R(AR) v Chief Constable of Greater Manchester Police 
[2018] UKSC 47" (6 August 2018), online (blog):  Administrative Law Matters. 
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Drawing Lines of Jurisdiction 

7. Administrative tribunals have an increasingly significant role in determining individual rights 

and responsibilities, as well as in interpreting the law.  As increasing deference is granted to their 

jurisdictions and decisions, tribunals are frequently called upon to interpret and apply laws beyond 

their home statute.11 

8. As spheres of jurisdiction grow, however, so too does the opportunity for competition and the 

crossing of lines of jurisdiction creating uncertainty, inconsistency and operational conflict.   

9. The importance of maintaining proper lines of jurisdiction, however, cannot be overstated:  

. . . the rule of law requires courts to intervene where one administrative body has 
interpreted the scope of its authority in a manner that is incompatible with the jurisdiction 
of another . . . the rule of law cannot tolerate conflicting orders and proceedings where 
they result in a true operational conflict between two administrative bodies pulling a party 
in two different and incompatible directions . . . 12 

10. This appeal addresses operational conflict in the determination and enforcement of human 

rights within the administrative scheme of labour relations. 

11. Permitting other forums to seize jurisdiction over unionized workplace issues jeopardizes the 

fundamental objective of promoting harmonious labour relations through a uniform and 

compulsory grievance arbitration procedure. In the Administrative Law Trilogy, this Court was 

cautioned that altering the very high degree of deference afforded labour arbitrators could result in 

"a broken system of labour relations".13 This is an equally apt description of the consequence of 

permitting erosion of a labour arbitrator's exclusive jurisdiction over all differences under a 

collective agreement of which the deemed inclusion of human rights/employment related statues 

form an integral part.14 

 
11 Tranchemontagne v Ontario (Director, Disability Support Program), 2006 SCC 14 at para 24 
[Tranchemontagne]; Nova Scotia (Workers’ Compensation Board) v Martin, 2003 SCC 54 at para 
45 [Martin]. 
12 Vavilov, supra note 8 at para 64. 
13 Minister of Citizenship and Immigration v. Alexander Vavilov, SCC Case 37748, Factum of the 
Intervener, The National Academy of Arbitrators, Ontario Labour-Management Arbitrators’ 
Association and The Conférence des Arbitres du Québec, at para 23, online. 
14 Parry Sound (District) Social Services Administration Board v O.P.S.E.U., Local 324, 2003 
SCC 42 [Parry Sound]. 
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12. Based on the seminal decision in Weber,15 it is the Appellant's position that the universal two-

step approach for drawing jurisdictional lines between competing administrative tribunals must be 

as follows: 

(a) first, the decision-maker is to identify the essential character of the dispute in its full 
factual context only, without any legal characterization of the dispute; and 

(b) second, the decision-maker must examine the competing legislative schemes to determine 
legislative intent as to which forum would resolve such a dispute; 

subject to the proviso that the designation of the appropriate forum must not result in any real 

deprivation of ultimate remedy. 

2.  The Facts 

13. The Respondent, Linda Horrocks (the "Complainant") was employed by the Appellant, 

Northern Regional Health Authority as a health care aide in a personal care home (the "PCH").  As 

such, she was a member of a bargaining unit represented by the Canadian Union of Public 

Employees, Local 8600 (the "Union") as exclusive bargaining agent and her employment was 

subject to the terms of a collective bargaining agreement (the "CBA").   

14. Most residents of the PCH are elderly and have significant needs as a result of frail physical 

health and/or cognitive decline.16  

15. On June 3, 2011, the Complainant was observed intoxicated at work.  In the course of the 

Appellant's investigation into the incident, the Complainant disclosed an addiction to alcohol. 

16. The Appellant prepared a memorandum of agreement on June 21, 2011 ("Draft MOA"), the 

terms of which included, inter alia, that the Complainant abstain completely from consuming 

alcohol both inside and outside of work and that any breach "shall conclusively be deemed to 

constitute just cause for the termination" of the Complainant's employment. 

17. On the advice of the Union, the Complainant refused to sign the Draft MOA.  In response, the 

Appellant terminated the Complainant's employment.  The Union grieved under the CBA on 

behalf of the Complainant and referred the grievance to arbitration. 

 
15 Weber v Ontario Hydro, [1995] 2 SCR 929, 125 DLR (4th) 583 [Weber]. 
16 Northern Regional Health Authority v Manitoba human Rights Commission et al, 2017 MBCA 
98, Appellant’s Record [AR] Vol 1, Tab 4 at para 8 [MBCA Decision]. 
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18. Just prior to the scheduled arbitration, the Complainant and the Union negotiated a revised 

memorandum of agreement ("MOA"),17 which like the Draft MOA, required the Complainant to 

abstain from alcohol.  However, the MOA contained several revisions, including that any breach 

"shall be considered by the Employer to constitute just cause for the termination of" the 

Complainant's employment, subject to the right of the Union and the Complainant to challenge 

any decision of the Appellant under the CBA's grievance and arbitration provisions. Further, the 

MOA confirmed the acknowledgement of all parties that the Appellant had met its duty to 

accommodate the Complainant's human rights and the duty to accommodate.  

19. The Appellant subsequently received reports that the Complainant was intoxicated outside 

work.  At a meeting held to investigate the issue, the Complainant denied all allegations of having 

consumed alcohol.  The Appellant did not accept the Complainant's explanation and terminated the 

Complainant's employment, effective April 30, 2012, for breaching the MOA and her failure to be 

truthful when confronted with these allegations.  No grievance was filed by the Complainant or the 

Union. 

20. On November 14, 2012, the Complainant filed a complaint of discrimination ("Complaint") 

with the Respondent Manitoba Human Rights Commission.  The Complaint alleged contraventions 

of Section 14 of The Human Rights Code ("Code"),18 which prohibits discrimination in 

employment. 

Adjudication Decision 

21. An adjudicator ("Adjudicator") appointed pursuant to the Code issued a decision 

("Adjudication Decision"),19 communicated to the parties September 9, 2015, which determined : 

(a)  she had jurisdiction to hear and decide the Complaint under the Code; 

(b) the Complainant was treated adversely by the Appellant and her disability was a factor in 
that adverse treatment;20  

 
17  Memorandum of Agreement AR Vol 2, Tab 25 (emphasis added). 
18 The Human Rights Code, CSSM, c H175 [Code]. 
19 Horrocks v Northern Regional Health Authority,  2015 MBHR 3, AR Vol 1, Tab 1 at para 106 
[Adjudication Decision]. 
20 Ibid at para 141. 
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(c) the Appellant failed to make reasonable efforts to accommodate the Complainant to the 
point of undue hardship and/or failed to demonstrate the conditions it imposed were bona 
fide occupational requirements;21 and 

(d) The Complainant was ordered to be reinstated, in the same position, without any 
conditions being imposed on the Complainant, and with compensation for lost wages and 
an additional order of damages.22 

QB Decision 

22. The Appellant applied to the Court of Queen's Bench of Manitoba ("QB") for judicial review 

of the Adjudication Decision, which application was granted with reasons issued by Edmond J. 

("QB Decision").23  In his reasons, Edmond J. found that: 

(a) the essential character of the dispute is "whether there was just cause to terminate the 
employment of the [C]omplainant"; 

(b) a "secondary, but also important issue is whether an alleged breach of a last chance 
agreement, in this case the MOA, negotiated between the [A]pplicant, the Union, and the 
[C]omplainant, constitutes just cause for termination of employment"; 

(c) the Adjudicator erred, in determining lines of jurisdiction, by focusing "on the legal 
characterization of the dispute as opposed to the essential character of the dispute in its 
factual context"; 

(d) "[t]o the extent that the dispute raises issues that would fall under the jurisdiction of a 
labour arbitrator and a human rights adjudicator, I am satisfied, in the factual context of 
the dispute, that labour arbitration is a 'better fit' for determining the dispute" [quotations 
original]; and 

(e) the Adjudicator's decision should be set aside and the dispute should be "determined in 
accordance with the grievance procedure and arbitration procedure in the [CBA]"24. 

MBCA Decision 

23. The Respondents appealed the QB Decision to the Manitoba Court of Appeal ("MBCA"), 

which allowed the appeal ("MBCA Decision").25 

 
21 Ibid at para 245.  
22 Ibid at para 246-277. 
23 Northern Regional Health Authority v Manitoba Human Rights Commission et al., 2016 MBQB 
89, AR Vol 1, Tab 2 [MBQB Decision]. 
24 Ibid at para 65.  
25 MBCA Decision, AR Vol 1, Tab 4. 



7 
 

24. The MBCA found that the interplay of The Labour Relations Act26 ("LRA") and the Code leads 

to the conclusion that an alleged breach of the Code, giving rise to the termination of the 

employment of a unionized worker, is a matter within the exclusive jurisdiction of a labour 

arbitrator appointed pursuant to the relevant collective agreement to hear and decide.27  

25. However, the MBCA also found that aspects of human rights may "transcend" that exclusive 

jurisdiction giving rise to some "modest" role for human rights adjudication.28 

26. Consequently, the MBCA held that the reviewing judge erred in overturning the Adjudicator's 

determination that she had jurisdiction, but also found that "the [A]djudicator also erred by taking 

too sweeping a view of her jurisdiction, given the circumstances of the case."29 

27. In the result, the MBCA allowed the appeal and remitted the matter back to the reviewing 

judge, to determine whether the Adjudicator's Decision on the merits of Complaint and the 

remedies she ordered were reasonable in fact and law. 

PART II - ISSUES 

28. The issues in this appeal that will be addressed in this Factum are as follows: 

(a) What is the appropriate standard of appellate review as between levels of Court sitting in 
review of a decision of an administrative tribunal?; and 

(b) How are the jurisdictional lines between potentially competing specialized tribunals to be 
drawn? If jurisdiction over a dispute is exclusive, can any jurisdiction transcend it? 

 
PART III - ARGUMENT 

1. The Standard of Appellate Review 

29.  Essentially, the issue is whether or not, or the degree to which, the standard of appellate 

review established in Housen30 applies to an appellate court on an appeal from a decision of a first 

level reviewing court ("the reviewing court") on review (or statutory appeal) of a decision of an 

administrative tribunal. 

 
26 The Labour Relations Act, CSSM, c L10 [LRA]. 
27 MBCA Decision, AR Vol 1, Tab 4 at para 67. 
28 Ibid at para 85. 
29 Ibid at para 5. 
30 Housen, supra note 3. 
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30. Initially, this Court applied the Housen standard to judicial review as set out in Dr. Q.:  

The role of the Court of Appeal was to determine whether the reviewing judge had chosen 
and applied the correct standard of review, and in the event she had not, to assess the 
administrative body’s decision in light of the correct standard of review, reasonableness.  
At this stage in the analysis, the Court of Appeal is dealing with appellate review of a 
subordinate court, not judicial review of an administrative decision.  As such, the 
normal rules of appellate review of lower courts as articulated in Housen, supra, apply.  
The question of the right standard to select and apply is one of law and, therefore, must 
be answered correctly by a reviewing judge…31 

31. In Dr. Q., the reviewing judge had selected the wrong standard of administrative review and 

was overturned on this basis. 

32. The question as to whether a reviewing court's selection of the appropriate standard of 

administrative review was correct is readily understood. However, substantial disagreement and 

confusion arose as to whether reviewing court's application of the appropriate standard of 

administrative review was also to be reviewed on a standard of correctness. 

33. The ambiguity was described by Justice Evans in 2007 as follows: 

First, the Court may have meant that, once satisfied that the reviewing court selected the 
correct standard of review, which it then “applied”, an appellate court may only interfere 
with the result of that application if it was vitiated by palpable and overriding error. 
However, if some more general question of law can be readily extricated from the 
reviewing court's reasons, the standard of correctness applies to that question. If this is 
what the Court meant, then Housen would apply to a reviewing court's application of the 
law, including the standard of review appropriate for the administrative action in dispute. 

Second, the Court may have meant that an appellate court must ensure that the reviewing 
court was correct, not only in its selection of the standard of review, but also in its 
application of the standard to the facts of the case. In other words, when determining 
whether the administrative decision under review was correct, or patently or simply 
unreasonable (as the case may be), the appellate court puts itself in the same position as 
the reviewing judge, to whom no deference is owed. Thus, unlike cases to which Housen 
applies, the question before the appellate court is the same as that before the reviewing 
judge: does the impugned administrative decision satisfy the relevant standard of review 
when it is applied to the facts found by the administrative agency?32 

34. The distinction is substantial; the first standard affords a reviewing court the usual and 

accepted standard of appellate review: the reviewing court's selection of the applicable standard of 

 
31 Dr Q v College of Physicians and Surgeons of British Columbia, 2003 SCC 19 at para 43 [Dr Q] 
(emphasis added).   
32 Evans, supra note 1 at 4. 
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administrative review (a question of law) must be correct, whereas the reviewing court's 

application of the appropriate standard of administrative review will be afforded deference for 

determinations of fact and mixed fact and law on a standard of palpable and overriding error, but 

correctness for extricable questions of law. 

35. The second appellate standard affords the reviewing court no deference at all;33 both the 

reviewing court's selection of the appropriate standard of administrative review and the reviewing 

court's application of the appropriate standard must be correct.   

36. In 2013, in Agraira,34 this Honourable Court adopted the more invasive second standard, as 

had been subsequently articulated by Justice Evans in Telfer: 

Despite some earlier confusion, there is now ample authority for the proposition that, on 
an appeal from a decision disposing of an application for judicial review, the question for 
the appellate court to decide is simply whether the court below identified the appropriate 
standard of review and applied it correctly.  The appellate court is not restricted to asking 
whether the first-level court committed a palpable and overriding error in its application 
of the appropriate standard.35 

37. In doing so, according to Agraira, the focus on appeal now becomes the administrative 

decision and the appellate court's task, involves: 

… "step[ping] into the shoes of the lower court" such that the "appellate court's 
focus is, in effect, on the administrative decision" …36 

38.  As a result, the reviewing court's determinations of fact or factual inference, arising from the 

application of the appropriate standard, may be disregarded resulting in a complete redo or 

replication of the work done by the lower court.  

Pre-Agraira Jurisprudence 

39. The thread of decisions, culminating in the approach adopted in Agraira, does not provide any 

cogent explanation to support a non-deferential standard. 

40.  As indicated above, in Agraira, this Honourable Court simply adopted Justice Evan's reasons 

in Telfer37 (as well as the dissenting opinion in Merck38). Telfer relied upon the earlier Federal 

 
33 See Abbott and other cases cited at supra note 5.   
34 Agraira, supra note 4 at para 45.  
35 Telfer v Canada Revenue Agency, 2009 FCA 23 at para 18 [Telfer]. 
36 Agraira, supra note 4 at para 46 (emphasis added).  
37 Telfer, supra note 35 at paras 18-19.   
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Court of Appeal decision in Prairie Acid Rain39 which, in turn, cited two prior decisions for 

adopting the non-deferential standard, namely Zenner40 and Telus.41 

41.  In Zenner, the PEI College of Optometrists imposed on Dr. Zenner a condition for 

reinstatement that was impossible to satisfy; something neither of the lower courts addressed. 

Obviously, in such circumstances, it was necessary for this Court to re-assess the original 

administrative decision and, moreover, rather than abandoning the Housen standard, Dr. Q was 

cited with approval. 

42.  Accordingly, the genesis of the Agraira standard can be traced to the Albert Court of Appeal's 

decision in Telus,42 which was decided six months after Housen. The Court having found that the 

reviewing judge had selected the wrong standard of appellate review, went on to hold that 

correctness was also the appellate standard in respect of the reviewing judge's application of the 

appropriate standard, stating, in obiter: 

In the context of administrative law, the issue of due deference to the reviewing judge 
by the appellate court is not determined by the principles enunciated in Housen v. 
Nikolaisen, supra. That is because judicial review engages a materially different 
paradigm which necessarily requires meta-analysis.43  
 

43.   The validity of this distinction, so as to be sufficient to abandon the accepted standard of 

appellate review, is questionable. However, leave to appeal the Telus decision to this Court was 

dismissed and this decision does not appear to have ever been judicially considered by this Court. 

44. As stated above, the very real consequence of this approach is a complete replication of effort 

by the two levels of court which can only encourage appeals, requiring the parties to litigate the 

same issues twice.44 Such an approach does not promote access to or respect for the justice system. 

 
38 Merck Frosst Canada Ltd. v Canada (Health), 2012 SCC 3 at paras 246-247 [Merck]. 
39 Prairie Acid Rain Coalition v Canada (Minister of Fisheries and Oceans), 2006 FCA 31 at paras 
13-14) leave to appeal to SCC refused, 31370 (20 July 2006) [Prairie Acid Rain].  
40 Zenner v Prince Edward Island College of Optometrists, 2005 SCC 77 at paras 29-30 [Zenner]. 
41 Alberta (Minister of Municipal Affairs) v Telus Communications Inc., 2002 ABCA 199 at paras 
25-26, leave to appeal to SCC refused 29436 (17 April 2003) [Telus].  
42Ibid.  
43 Ibid at para 26; but see Hunt, JA, in dissent on this point at paras 45-49. 
44 Daly, supra note 10; Stratas, supra notes 1 and 9. 
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45. While appellate courts must guard against disguised correctness review by reviewing courts 

when the appropriate standard of administrative review is reasonableness, this can be 

accomplished with due deference to the reviewing court. The metaphor of "stepping into the 

shoes" of the reviewing judge can be carried out empathetically rather than as a device to supplant 

the reviewing court. 

46. It must be borne in mind, as well, that the structure of the court systems and the direction as to 

which level of court a judicial review or statutory appeal should proceed are also established by 

legislatures and, therefore, form part of the institutional design of the justice system. Institutional 

design should be interpreted so as to avoid duplication, not promote it.45 

Is the Agraira Approach Appropriate? 

47.  In Housen, this Court recognized three fundamental bases for establishing the standard of 

appellate review: 

1) the need to set limits on the scope of judicial review in terms of the number, length 
and cost of appeals given the scarcity of judicial resources; 

2) the principle of deference promotes the autonomy and integrity of trial proceedings; 
and 

3) the principle of deference recognizes the expertise of trial judges and their 
advantageous position to make factual findings owing to their extensive exposure to 
the evidence.46 

48. Unquestionably, the first two bases apply equally to judicial review and, indeed, are violated 

by the Agraira standard. 

49. As to the third basis, although Housen concerned an appeal from a negligence trial and not 

judicial review, the same deferential approach was adopted by this Court in the context of 

administrative judicial review in Merck,47 even where no new evidence was adduced on review. 

 
45 S. 89 of The Court of Queen's Bench Act, CCSM c C280 provides for an "appeal" from QB to 
MBCA; Canada (House of Commons) v Vaid, 2005 SCC 30 at paras 94-95 [Vaid].  
46 Housen, supra note 3 at paras 15-18.  
47 Merck, supra note 38; and see: Canada (Attorney General) v. Bedford, 2013 SCC 72 at paras 

48-56 - where the standard of review for findings of fact — whether adjudicative, social, or 

legislative — remains palpable and overriding error. 
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50. Further, Housen confirms that the third basis also applies to inferences drawn from the facts: 

We reiterate that it is not the role of appellate courts to second-guess the weight to be 
assigned to the various items of evidence.  If there is no palpable and overriding error 
with respect to the underlying facts that the trial judge relies on to draw the inference, 
then it is only where the inference-drawing process itself is palpably in error that an 
appellate court can interfere with the factual conclusion.  The appellate court is not free 
to interfere with a factual conclusion that it disagrees with where such disagreement 
stems from a difference of opinion over the weight to be assigned to the underlying 
facts.48  

51. The Agaira standard stands in stark contrast to this Court's continuing vigilance over the 

relationship between levels of court. Recently, in Salomon,49 this Court was emphatic that 

appellate courts cannot use a device to mask an absence of palpable and overriding error.  In the 

context of judicial review, Agraira has become that device. 

 
52. Finally, this Court's decision in Vavilov50 brings to light a paradox created by the adoption of 

the Agraira standard: while a superior court judge hearing a statutory appeal must apply the 

deferential appellate standard established in Housen, in an appeal from that decision, illogically, 

the appellate court does not (vis-a-vis the reviewing court). 

Restricted Application of Housen to Judicial Review 

53. Although the Agraira standard, on its face, left no room for deference to subordinate courts, 

some courts of appeal, and in particular the Federal Court of Appeal, have attempted to reconcile 

the differing standards of appellate review and continue to apply principles from Housen51 to 

provide deference to original findings of fact and mixed fact and law by reviewing courts. 

54. In Hupacasath, the Federal Court of Appeal tempered the Court's earlier comments in Telfer, 

previously adopted by this Honourable Court, stating: 

Agraira v. Canada (Public Safety and Emergency Preparedness), [2013] 2 S.C.R. 559, 
2013 SCC 36 (CanLII) at paragraph 46 stands for the proposition that we are to stand in 
the shoes and consider whether the Federal Court properly applied the standard of 

 
48 Housen, supra note 3 at para 23.  
49 Salomon v Matte-Thompson, 2019 SCC 14 at para 40 [Salomon]; and see: H.L. v Canada 
(Attorney General), 2005 SCC 25 at para 89. 
50 Vavilov, supra note 8 at para 48.  
51 Housen, supra note 3 at para 23. 
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review. I do not believe that this allows us to substitute our factual findings for those 
made by the Federal Court. 

In my view, as is the case in all areas of appellate review, absent some extricable legal 
principle, we are to defer to findings that are heavily suffused by the first instance 
court’s appreciation of the evidence, not second-guess them. Only palpable and 
overriding error can vitiate such findings.52 

55. This application of the Housen standard, though restricted, applies to any issues the 

administrative tribunal did not or could not decide: 

As for the other issues raised in this appeal, they pertain to decisions made by the Judge 
himself and not to his review of decisions made by the respondent. Accordingly, the 
applicable standard of review for those issues is the appellate standard of review stated 
in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235. Therefore, to succeed on 
this appeal the appellant must persuade us that the Federal Court erred on a pure 
question of law or on a question of law that can be extracted from a question of mixed 
fact and law. In the absence of this sort of legal error the appellant can succeed only if he 
demonstrates palpable and overriding error.53 

56. This approach is particularly important where the reviewing court is required to make an 

essential determination itself, in effect, making an original decision on the facts (or inferences 

therefrom) and, the role of the reviewing court can be broken down into a series of steps.  First, the 

reviewing court is required to identify the appropriate standard of administrative review.  The 

reviewing court is then required to examine the original administrative decision through that 

lens.  However, there will be circumstances in which the first level reviewing court will be 

required to make findings or inference of fact, which were not completed, not capable of being 

completed, or simply wrongly decided by the administrative decision-maker.54 

 
52Hupacasath First Nation v Canada (Foreign Affairs and International Trade Canada), 2015 
FCA 4, at paras 75-76 [Hupacasath]; See also Prophet River First Nation v British Columbia 
(Environment), 2017 BCCA 58 at para 48; Syncrude Canada Ltd v Canada (Attorney General), 
2016 FCA 160 at para 29; Meeches v Assiniboine, 2017 FCA 123 at para 22; Sturgeon Lake Cree 
Nation v Hamelin, 2018 FCA 131 at para 37; Apotex Inc. v Canada (Health), 2018 FCA 147 at 
para 57. 
53Blank v Canada (Justice), 2016 FCA 189 at para 25. It also applies to remedial decisions. See 
Canada v Long Plain First Nation, 2015 FCA 177 [Long Plain First Nation]; Fond du Lac First 
Nation v Mercredi, 2020 FCA 59 at para 4. 
54 See, e.g., Canada (Attorney General) v Rapiscan Systems, Inc., 2015 FCA 96 at paras 21, 51-53; 
Oceanex Inc. v Canada (Transport), 2019 FCA 250 at para 18; Buterman v St. Albert Roman 
Catholic Separate School District No. 734, 2017 ABCA 196 at paras 23-24; MBCA Decision, AR 
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MBCA Decision 

57. In the present case the MBCA clearly recognized that Housen was the applicable standard of 

appellate review,55 and then invoked the non-deferential Agraira standard, to justify reviewing the 

first level judge's factual findings and inferences on the standard of correctness.  

58. The MBCA held that "both the identification and the application of the appropriate standard of 

review by a superior court judge conducting a judicial review is a question of law".56 Having 

determined that the reviewing judge had selected the correct standard of administrative review, the 

appeal turned on whether the reviewing judge's application of that standard was correct.57 

59. The reviewing judge then carried out two separate and distinct functions; first he applied the 

correctness standard to the Adjudicator's decision and, having decided that the Adjudicator was 

incorrect, he then conducted his own Weber analysis (discussed below).  However, the MBCA 

conflated the two; reviewing judge's Weber analysis as part of the application of the standard of 

administrative review rather than addressing each function independently. Doing so, and applying 

the Agraira standard to the reviewing judge's Weber analysis, permitted the MBCA to then review 

that analysis on a standard of correctness notwithstanding that the analysis entailed a determination 

of fact or, at the very least,  mixed fact and law:  

The errors of the reviewing judge in this case relate to how he dealt with factual 
context in arriving at his determination as to the essential character of the dispute.  

The reviewing judge was not correct when he decided that the dispute here was 
about the termination of employment of a unionized employee with a disability.58  

60. Exacerbating this confusion, the MBCA also determined that this Court's decision in Stewart59 

provided for a more generalized approach to the standard of appellate review; one which 

permitting a court of appeal to interfere and substitute its opinion simply if it feels that the 

reviewing judge's determinations do not deserve any deference: 

 
Vol 1, Tab 4 at para 39; Pollock et al v Human Rights Commission (Manitoba) et al, 2019 MBCA 
110 at paras 40-42; Jhanji v The Law Society of Manitoba, 2020 MBCA 48 at paras 36-39. 
55 MBCA Decision, AR Vol. 1, Tab 4 at para 37. 
56 Ibid at paras 38 and 47. 
57 Ibid at paras 44-45.  
58 Ibid at paras 77-78 (emphasis added).  
59 Stewart v Elk Valley Coal Corp, 2017 SCC 30 [Stewart]. 
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If one returns to the basic question discussed in Stewart (see para 19) as to whether 
there is a principled reason to afford deference here, I am satisfied that there is not. 60 

61. Stewart, of course, had nothing to do with the standard of appellate review61 and this Court's 

discussion as to a "principled reason" to afford deference clearly related to the original 

administrative decision and not the decision of the reviewing court. 

62. Consequently, the MBCA further erred when it interfered with the reviewing judge's 

determination of the essential character of the dispute, in its full factual context pursuant to a 

correctness standard of review.  Unquestionably, the standard of administrative review for 

delineating lines of jurisdiction by an administrative tribunal, as in the present case, is 

correctness.62 This meant that, in order for the reviewing judge to intervene, he was required to 

find, as he did, that the administrative decision-maker was incorrect.63 The fact that the standard of 

administrative review was correctness does not necessarily mean that the standard of appellate 

review was correctness thereby giving the MBCA licence to set aside the reviewing judge's 

decision and substitute its own views. 

63. In the present case, the Adjudicator failed to conduct the proper Weber analysis (discussed 

below) which error was inherently fatal.  Leaving aside for the moment the question as to the 

essential character of the dispute, the Adjudicator failed to undertake any analysis whatsoever of 

the competing jurisdiction, i.e. labour arbitration.  Such an error is independently fatal, even where 

the standard of judicial review is considered to be reasonableness, as it "evacuates" any debate as 

to that competing jurisdiction.64  

64. The Adjudicator's failure to conduct the proper analysis left a vacuum and, as a result, the 

reviewing judge was required to step in and carry out the Weber analysis, based on the evidentiary 

record. 

65. In doing so, the reviewing judge was required to determine the essence of the dispute in its 
 

60 MBCA Decision, AR Vol 1, Tab 4 at para 49. 
61 Stewart, supra note 59 at paras 19-20. See also: Mancini, Mark. "Horrocks: What Happens to 
Agraira?" (9 March 2020), online blog: Double Aspect. 
62 Vavilov, supra note 8; Dunsmuir v New Brunswick, 2008 SCC 9; Smith v Alliance Pipeline Ltd., 
2011 SCC 7. 
63 MBQB Decision AR Vol 1, Tab 2 at para 50; Long Plain First Nation, supra note 53.  
64 Ibid at para 55; Eadie v MTS Inc., 2015 FCA 173 at para 93 [Eadie]. 
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"full factual context" as Step 1 of the analysis and his decision was subject to the appellate 

standard of palpable and overriding error.  The MBCA's reference to "stepping into the shoes" of 

the reviewing judge presupposed, according to Long Plain First Nation,65 that the reviewing judge 

was required to apply a reasonableness standard to his review of the Adjudicator's Decision.  

66. As a result, in the present case, the MBCA substituted its opinion in respect of two material 

findings of fact made by the reviewing judge: 1) the essential character of the dispute in its full 

factual context66 (as discussed further below); and 2) whether the Union refused to grieve second 

termination;67 without identifying any palpable and overriding error committed by the reviewing 

judge and without access to, or a review of, the complete evidentiary record.  

67. This latter finding by the MBCA further highlights the mischief resulting from the Agraira 

standard of appellate review. In QB, the entire transcript of the Adjudication proceedings was filed 

in support of the judicial review application and the reviewing judge enquired as to and was 

specifically referred to those portions of the transcript dealing with the question of the Union's 

support for a second grievance.68 The application judge concluded: 

There is no evidence that the Union refused to file a grievance.69  

68. Before the MBCA, the Respondents here (Appellants in the MBCA proceedings) did not file 

the entire transcript of the Adjudication proceedings, nor those portions dealing with this question.  

Notwithstanding, the MBCA described the reviewing judge's finding as "misdirected" without the 

evidence that was before the reviewing judge and without finding any palpable error. The MBCA 

then substituted its inference: 

Also, the union was not interested in grievance arbitration . . .70 

69. The MBCA further accuses the reviewing judge of having relied on a "speculative assumption" 

that grievance arbitration was an alternative remedy. However, the reviewing judge inquired 

specifically as to whether that the matter could be sent to labour arbitration in the event that the 

 
65 Long Plain First Nation, supra note 53 at paras 92-93.  
66 MBCA Decision, AR Vol 1, Tab 4 at paras 77-78. 
67 Ibid at paras 86-87.  
68 Extracts from Transcripts of Court of Queen's Bench Proceedings AR Vol 2 Tab 63 at T25 - 
T26. 
69 MBQB Decision, AR Vol 1, Tab 2 at para 24.   
70 MBCA Decision, AR Vol 1, Tab 4 at para 87.  
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Complainant sought to grieve the termination.  In response, the Appellant confirmed during the 

QB hearing, through counsel that it would not object to the matter being grieved on the basis of 

time limits.71 

70. Moreover, such an approach is consistent with the remedial authority delegated to arbitrators 

under section 121(2)(e) of the LRA which allows arbitrators to relieve against breaches of time 

limits set out in collective agreements.72 

71. Finally, to the extent that the MBCA’s presumptions that the union was not interested in 

pursuing a grievance or that the Complainant could not advance a grievance on her own factored 

into the MBCA's reasoning, s. 133 of the LRA73 provides that an employee may present personal 

grievances to the employer and paragraph 10 of the MOA74 specifically recognized the right of the 

Complainant to challenge any decision of the Appellant through the grievance procedure set out in 

the CBA.  As such, the failure to grieve her second termination was a choice made by the 

Complainant.  The MBCA Decision gives effect to a complaining party's manipulation of the facts 

by failing to initiate the proper dispute resolution procedure; something previous MBCA decisions 

categorically rejected (discussed below).75 

2. How are the jurisdictional lines between potentially competing specialized tribunals to 
be drawn? If jurisdiction over a dispute is exclusive, can any jurisdiction transcend it? 

72. With expanding jurisdiction comes the corresponding responsibility of administrative tribunals 

to avoid turf wars.76 However, as epitomized by the present case, many administrative decision-

makers continue to take a narrow view in order to seize jurisdiction, oblivious to the broader legal 

system and more appropriate administrative schemes put in place by legislative bodies. 

73. The role of the courts in guarding against such encroachment was best summarized in an article 

 
71 Extracts from Transcripts of Court of Queen's Bench Proceedings AR Vol 2 Tab 63 at T35.  
72 LRA, supra note 26, s 121(2)(e).  
73 Ibid, s 133. 
74 Memorandum of Agreement AR Vol 2, Tab 25. 
75 Giesbrecht v McNeilly et al., 2008 MBCA 22 [Giesbrecht]; Millen et al v Hydro Electric Board 
(Man), 2016 MBCA 56 [Millen]. 
76 Quebec (Attorney General) v Quebec (Human Rights Tribunal), 2004 SCC 40 [Charette]; St. 
John’s (City) v Human Rights Commission, 2011 NLTD 83 at para 123.   
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by Peter Gall, Q.C., titled Dunsmuir: Reasonableness and the Rule of Law:77 

Judicial review guards against the risk of administrative decision makers, who, even if 
legally trained, may become unduly focused on the particular legal area with which 
they have been entrusted, without fully appreciating how that area fits within the 
broader legal system. And it guards against administrative decision makers 
transcending the boundaries that were consciously and carefully set by the 
legislature. Therefore, we must not only respect the law-making role of administrative 
decision makers, but also the co-ordinate law making role of the courts – to ensure that 
administrative decisions are consistent with the objectives and purposes of the 
legislation, the bounds set by the legislation, and other fundamental legal principles. 

74. As set out above, the issue of drawing and respecting jurisdictional lines of authority as 

between specialized tribunals has taken on heightened significance as a principle of the rule of 

law.78 Like the courts, competing administrative tribunals must also respect institutional design.79 

Essentially, the overarching principle is: one dispute - one decision-maker - provided there is no 

real deprivation of ultimate remedy.  

75. This Honourable Court has stated repeatedly that where there appear to be two administrative 

bodies (or a court and an administrative tribunal) that could claim jurisdiction over a matter in 

dispute, the potential conflict of jurisdictions must be resolved by examining: first, the essential 

character of the dispute; and second, the two competing legislative or legal schemes to determine 

which of the potential adjudicative bodies was intended by the applicable legislative authority to 

resolve a dispute of that character.80 

Confusion and Inconsistent Application of Weber 

76. Although the Weber analysis has universal application to questions of competing jurisdiction, 

regardless whether the competition is between two tribunals or between a court and a tribunal, and 

regardless whether one of the potential forums is labour arbitration, (i.e. Charette; Vaid), 
 

77Gall, Peter. "Dunsmuir: Reasonableness and the Rule of Law", C.J.A.L.P Special Issue: A 
Decade of Dunsmuir (Thomson Reuters: Toronto, 2018), at 229-233; (6 March 2018), online 
(blog): Administrative Law Matters.  
78 Vavilov, supra note 8; British Columbia (Workers' Compensation Board) v Figliola, 2011 SCC 
52 [Figliola]; Canada (Human Rights Commission) v Canadian Transportation Agency, 2011 
FCA 332 [Morten]; Charette, supra note 76. 
79 Vavilov, supra note 8.  
80 Weber, supra note 15; Regina Police Assn Inc v Regina (City) Board of Police Commissioners, 
2000 SCC 14 [Regina Police]; Quebec (Commission des droits de la personne et des droits de la 
jeunesse) v Quebec (Attorney General), 2004 SCC 39 [Morin]; Charette, supra note 76; Bisaillon 
v Concordia University, 2006 SCC 19 [Bisaillon]; Vaid, supra note 45.   
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regrettably, uncertainty and disagreement continues resulting in inconsistent application by 

tribunals and all levels of court. 

77. In a number of cases involving a collective agreement, tribunals (and even the courts) have 

conflated the factual and legal context of the dispute, in determining its essence, as Step 1 of the 

Weber analysis. Consequently, Step 2 simply became a determination as to whether the dispute fell 

within the ambit of the collective agreement, rather than recognizing that at the core of Step 2 is a 

determination of the underlying legislative intent as to the resolution of the dispute. This is 

precisely the erroneous approach the MBCA adopted in the present case.81 

78. The result is a lack of a clear and coherent methodology for establishing the lines of 

jurisdiction, which in turn, results in conflicting approaches in the standard of appellate review. 

79. By way of example, whereas the ONCA has stated that the determination of the essential 

character of the dispute is "largely factual",82 the British Columbia Court of Appeal (BCCA) 

believes that, in light of this Honourable Court's decision in Sattva,83 "characterizing the 'essential 

character' or 'substance' of a dispute involves determining the legal crux of the action".84 

80. It is readily evident that these different approaches further confound the question as to which 

standard of appellate review is to be applied to the reviewing court's decision. Complicating the 

issue is whether the overall Weber analysis is to be reviewed globally or whether each step of the 

analysis is to be reviewed separately.  

81. Some courts of appeal characterize both steps as questions of law,85 whereas the BCCA has 

recently confirmed: 

 
81 MBCA Decision, AR Vol 1, Tab 4 at para 51.  
82Ontario Public Service Employees Union v Seneca College of Applied Arts & Technology, 2006 
CanLII 14236 at paras 59-60, 267 DLR (4th) 509. 
83 Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 [Sattva]. 
84 Bruce v Cohon, 2017 BCCA 186 at para 80 [Bruce]; and see: Stene v Telus Communications 
Company, 2019 BCCA 215 [Stene]; Canadian Union of Public Employees, Local 59 v Saskatoon 
(City), 2011 SKCA 148 at para 28. 
85 Cherrubini Metal Works Ltd. v Nova Scotia (Attorney General), 2007 NSCA 38, at para 12; 
Symington v Halifax (Regional Municipality), 2007 NSCA 90 at paras 50-51; Halifax (Regional 
Municipality) v Nova Scotia (Human Rights Commission), 2008 NSCA 21 [Halifax (Regional 
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The judge’s determination of the “essential character” of the dispute is a question of 
law reviewable on a standard of correctness: Bruce v. Cohon, 2017 BCCA 186 at 
para. 80, leave to appeal ref’d [2017] S.C.C.A. No. 307.86 

but that:  

The ambit of the collective agreement is a question of mixed fact and law reviewable 
on the standard of palpable and overriding error unless there is an extricable question of 
law: Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53 at paras. 50, 53–54; 
Housen v. Nikolaisen, 2002 SCC 33 at para. 36; Bruce at para. 76.87 

82. A further manifestation of the Agraira appellate standard is that, to the extent the reviewing 

court's Weber analysis is considered a component of the application of the appropriate standard of 

administrative review, questions of fact or mixed fact and law are treated as questions of law. As a 

result, that which should be subject to the appellate standard of palpable and overriding error 

becomes subjected to the non-deferential standard of correctness. 

83. Finally, varying application of the two-step Weber analysis has resulted in the coexistence of 

both exclusivity and concurrency (and in some jurisdictions unrestricted concurrency) between 

human rights adjudication and labour arbitration throughout Canadian jurisdictions, which cannot 

help but lead to operational conflict: 

. . . Morin and other decisions of the Supreme Court of Canada and provincial appellate 
courts that have left Canadian law with a much misunderstood hybrid model, wherein 
there is concurrent jurisdiction over some employment discrimination claims, while 
others can only be addressed in arbitration.88 

Drawing of Jurisdictional Lines 

84. It is the Appellant's position that the leading authorities always intended a universal two-step 

approach for drawing jurisdictional lines between competing administrative tribunals, as follows: 

(a) first, the decision-maker is to identify the essential character of the dispute in its full 
factual context only (including the existence of any contract, such as a collective 
agreement, between the parties), without any legal characterization; and 

(b) second, the decision-maker must examine the competing legislative schemes to determine 
legislative intent as to which forum should resolve the dispute (including, in the case of 

 
Municipality)]; First Nations University of Canada v University of Regina Faculty Association, 
2008 SKCA 162 at para 4. 
86 Stene, supra note 84 at para 38.  
87 Ibid at para 45; Barber v Manufacturers Life Insurance Company, 2017 ONCA 164 at para 8. 
88 Shilton, supra note 2 at 2. 
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labour relations, whether the dispute arises from the meaning, interpretation, application or 
violation of a collective agreement). 

This determination is, however, subject to the proviso that the selection of the appropriate forum 

must not result in any real deprivation of ultimate remedy. 

85. Consistent with this approach, in cases involving labour arbitration, the existence and terms of 

a collective agreement form part of the factual matrix in determining the nature of the dispute in 

Step 1.  In Step 2, the determination to be made is whether that dispute arises expressly or 

inferentially out of the collective agreement because this triggers the applicable statutory 

arbitration provision and thereby identifies legislative intent. 

86. Further, this approach establishes that, even if the appellate review separates the two steps, 

both are reviewable on the standard of palpable and overriding error, other than for extricable 

questions of law. It also provides simplicity, consistency and predictability in decision making and 

avoids the confusion described above (paras 76-83). 

Step 1 - Ascertain the Essential Character of the Dispute by its Factual Context Only 

87. The majority of the decisions of this Honourable Court have made it clear that the first step in 

determining lines of jurisdiction is to examine the essence character of the dispute in its full factual 

context only, without reference to its legal characterization: 

. . . the analysis of whether a matter falls within the exclusive arbitration clause must 
proceed on the basis of the facts surrounding the dispute between the parties, not on the 
basis of the legal issues which may be framed.89 (Weber) 

In considering the nature of the dispute, the goal is to determine its essential 
character.  This determination must proceed on the basis of the facts surrounding the 
dispute between the parties, and not on the basis of how the legal issues may be framed 
. . .90 (Regina Police) 

Its legal characterization — whether it is a tort claim, a human rights claim, or a claim 
under the labour contract — is not determinative.91(Morin) 

 
89 Weber, supra note 15 at para 43 (emphasis added).  
90 Regina Police, supra note 80 at para 25 (emphasis added). 
91 Morin, supra note 80 at para 20 (emphasis added).  
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But the majority decision in Weber, as discussed, proscribes a formalistic 
characterization of the dispute.  It demands that we look at the dispute in its full factual 
context and seize its essence.92(Charette) 

I am of the opinion that such an approach, which would set aside the exclusivity clause 
because the refusal to grant the benefits claimed is an infringement of Ms. Charette’s 
human rights, is tantamount to saying that the legal characterization of the claim 
should prevail over the facts giving rise to the dispute.  The factual context was held to 
be the only applicable criterion in Weber . . . 93(Charette) 

Both this case and Morin raise important [Quebec Charter of Human Rights and 
Freedoms] issues, but they do so in entirely different factual and legislative contexts, and 
it is that context, not the legal character of the alleged wrong, that is crucial to the 
allocation of jurisdiction: St. Anne Nackawic. . .  As the present Chief Justice wrote in 
Weber. . . at paragraph 49, “one must look not to the legal characterization of the wrong, 
but to the facts giving rise to the dispute”.  Here the “wrong” can be characterized as the 
subject matter of a Charter complaint but the “facts giving rise to the dispute” are the 
Minister’s discontinuance of an income security benefit, and Ms. Charette’s claim to get it 
back under an administrative scheme that the legislature in plain words has channelled 
directly to the CAS (now the Administrative Tribunal of Québec (“ATQ”)).94(Charette) 

88. Notwithstanding, confusion has arisen on two fronts.  First, in Morin, the majority of the Court 

adopted an approach in which the legal context was determined first and the factual context 

second: 

The second step is to look at the dispute in issue to determine whether it falls within the 
ambit of the arbitrator’s exclusive jurisdiction.  We must look at the dispute in its full 
factual context.95 

89. Secondly, in Bisaillon, this Honourable Court conflated fact and law stating: 

The first stage of this approach consists in identifying the essential character of the 
dispute. On this point, the Court has stressed that what must be done is not limited to 
determining the legal nature of the dispute.  On the contrary, the analysis must also take 
into account all the facts surrounding the dispute between the parties . . . 96 

90. The Appellant's position as to Step 1 provides clarification is as to how the essential character 

of a dispute arising in the context of a collective agreement is to be identified.  

 
92 Charette, supra note 76 at para 12 [McLachlin C.J. in dissent but not on this point] (emphasis 
added). 
93 Ibid at para 23 (emphasis added).  
94 Ibid at para 37 (emphasis added). 
95 Morin, supra note 80 at para 20 (emphasis added). 
96 Bisaillon, supra note 80 at para 31 (emphasis added).  
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Step 2 - Determine and Respect Legislative Intent 

91. Once the essential character of the dispute has been ascertained, legislative intent determines 

which administrative scheme must be engaged to resolve the dispute:  

Here, the legislature has shown its intention to have all matters relating to discipline 
governed by The Police Act and Regulations.  It has attempted to provide a comprehensive 
scheme for both the investigation and adjudication of such disputes.  As a result, we must 
avoid formalistic interpretations of the provisions that would deny the Commission 
jurisdiction where it was clearly the intention of the legislature that the Commission hear 
the dispute.97 (Regina Police) 

To me, this would best reflect the legislature’s intent not to limit the effect of the 
exclusivity clause on the grounds that the refusal to grant benefits is motivated by 
discrimination forbidden under the [Quebec Charter of Human Rights and Freedoms] . . . 
Ms. Charette clearly considered herself “wronged” by the Minister’s decision but, instead 
of seeking review and launching an administrative appeal, took her complaint to the 
Commission des droits de la personne et des droits de la jeunesse.  Such a procedure is not 
compatible with the clearly expressed intent of the Quebec legislature.98(Charette) 

The issue is whether PESRA’s system of redress, which runs parallel to the enforcement 
machinery provided under the Canadian Human Rights Act, manifests a parliamentary 
intention to oust the dispute resolution machinery of the Canadian Human Rights 
Commission.  I conclude that it does.99(Vaid) 

The Court has in a number of cases been required to examine competing legislative 
schemes to determine which of the potential adjudicative bodies is intended by the 
legislature to resolve a dispute.100 (Vaid) 

92. As such, the invocation of human rights does not necessarily direct the resolution of the 

dispute to a human rights tribunal: 

I do not think there is any legal justification for making a distinction between disputes that 
are based on human rights grounds and those that are not.101 

93. Given the broadening role of administrative tribunals, it is not acceptable for an administrative 

decision-maker to proceed once it ascertains that it may have jurisdiction.  Rather, a more 

comprehensive consideration as to whether the legislature intended that decision-maker to resolve 

the dispute is required. 

 
97 Regina Police, supra note 80 at para 34 (emphasis added).  
98 Charette, supra note 76 at paras 26, 39 (emphasis added). 
99 Vaid, supra note 45 at para 83 (emphasis added).  
100 Ibid at para 91 (emphasis added).  
101 Charette, supra note 76 at para 25.  
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No Real Deprivation of Ultimate Remedy 

94. As this Honourable Court held in St. Anne Nackawic,102 a "real deprivation of ultimate 

remedy" is required, in order to justify taking the dispute out of the grievance arbitration forum.   

95. A difference in remedial authority does not in itself amount to a real deprivation of ultimate 

remedy,103 nor does a perceived procedural advantage.104 As this Court determined in Strickland: 

In order for an alternative forum or remedy to be adequate, neither the process nor the 
remedy need be identical to those available on judicial review. As Brown and Evans put it, 
“in each context the reviewing court applies the same basic test: is the alternative remedy 
adequate in all the circumstances to address the applicant’s grievance?”: topic 3:2100.105 

96. The extent of divergence necessary, in terms of procedure and remedial authority, to permit 

parallel administrative proceedings is exemplified in this Court's decision in Penner.106 

Alternatively, More Appropriate Jurisdiction 

97. Even if it is determined that the two tribunals have overlapping or concurrent jurisdiction, (that 

is, the legislative intent was that either decision maker could hear the dispute), it must then be 

determined which forum is more appropriate for resolving the dispute.107 Failure to do so promotes 

forum shopping, collateral attack and "lateral adjudicative poaching".108 

98. Again, failure to ensure that operational conflict is avoided violates the basic principle of the 

rule of law.109  

Primacy of Labour Arbitration 

99. In a free and democratic society, the right to choose to participate in collective bargaining is no 

less valued than human rights: 

 
102 St. Anne Nackawic Pulp & Paper v CPU, [1986] 1 SCR 704 at para 22, 28 DLR (4th) 1[St. 
Anne Nackawic]. 
103 See, e.g., Rivers v Waterloo Regional Police Services Board, 2018 ONSC 4307 at paras 30-31, 
aff’d 2019 ONCA 267, leave to appeal to SCC refused, 38707 (24 October 2019) [Rivers]. 
104 Figliola, supra note 78 at paras 36-38.   
105 Strickland v Canada (Attorney General), 2015 SCC 37 at para 42. 
106 Penner v Niagara (Regional Police Services Board), 2013 SCC 19. 
107 Tranchemontagne, supra note 11; Council of Canadians with Disabilities v Via Rail, 2007 SCC 
15 [Via Rail]; and see MBCA Decision, AR Vol 1, Tab 4 at para 53.  
108 Figliola, supra note 78 at para 38; Morten supra note 78 at para 28. 
109 Vavilov, supra note 8 at para 64.  
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Statutory human rights are undeniably important rights. But notwithstanding their 
characterization by the courts as “quasi-constitutional” rights, they are not necessarily 
more important or more valuable to individual employees than employment rights 
based on the common law, other statutes or collective agreements.110 

100. Rather than place human rights adjudication into operational conflict with various other 

administrative schemes, this Court has held repeatedly that public policy is better served by 

providing for the application of human rights within a comprehensive administrative scheme 

through the administrative decision-maker established by that scheme.  Doing so provides 

"accessible application"111 and fosters a general culture of respect for human rights throughout the 

entire administrative law system. 

101.  The significance of accessible application of human rights within a specialized administrative 

scheme has resulted in the requirement of administrative tribunals to apply substantive human 

rights to,112 and within the context of,113 those respective legislative schemes. 

102. Over the past 40 years,114 this Court has consistently recognized labour arbitration and 

adjudication as the comprehensive mechanism for the resolution of disputes within the 

administrative scheme of labour relations:  

The peaceful continuity of the relationship [between employers and their employees, as 
represented by their unions] depends on a system of grievance arbitration that is 
sensitive to the immediate and long-term interests of both the employees and the 
employer. . . 

Reviewing courts must remain alive to these distinctive features of the collective 
bargaining relationship, and reserve to arbitrators the right to craft labour specific 
remedial doctrines. Within this domain, arbitral awards command judicial deference. 115 

103. In particular, this evolution has resulted in deference by the Courts in favour of labour 

arbitration116 and the incorporation of the substantive rights and obligations established by human 

 
110 Shilton, supra note 2 at 15. 
111 Parry Sound, supra note 14 at para 52; Charette, supra note 76 at para 25; Tranchemontange, 
supra note 11 at paras 33, 39; Figliola, supra note 78 at para 53.   
112 Tranchemontange, supra note 11.  
113Via Rail, supra note 107. 
114 C.U.P.E. v N.B. Liquor Corporation, 1979 CanLII 23 (SCC), [1979] 2 SCR 227. 
115 Nor-Man Regional Health Authority Inc. v Manitoba Association of Health Care Professionals, 
2011 SCC 59 at paras 48 and 51 [Nor-Man]. 
116 St. Anne Nackawic, supra note 102; Weber, supra note 15.  
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rights legislation into every collective agreement.117 

104.   Legislatures, including Manitoba's, have expressly set out their intent for grievance 

arbitration to provide full and final settlement of all differences in the unionized workplace. 

S.78(1) of the LRA provides : 

Every collective agreement shall contain a provision for final settlement without 
stoppage of work, by arbitration or otherwise, of all differences between the parties 
thereto, or persons bound by the agreement or on whose behalf it was entered into, 
concerning its meaning, application, or alleged violation.118   

105. Of particular relevance to the present appeal is the deemed arbitration provision of the LRA 

which includes a specific reference to the dismissal of an employee: 

Where a violation of this agreement is alleged, or a difference arises between the 
parties to this agreement relating to the dismissal or discipline of an employee, or to 
the meaning, interpretation, application or operation of this agreement (including a 
difference as to whether or not a matter is arbitrable), either party, without stoppage of 
work and after exhausting any grievance procedure established by this agreement, may 
notify the other party in writing of its desire to submit the alleged violation or 
difference to arbitration; and thereafter the parties shall, subject to clause (b) 
[appointment of an arbitrator], agree on an arbitrator to hear and determine the matter 
and issue a decision, which decision is final and binding on the parties and any person 
affected thereby.119 

 
106. Further, it is important to note that, express words are not required to establish the exclusive 

jurisdiction of labour arbitration: 

In Weber, the Labour Relations Act contained an express provision providing for the 
final and binding settlement of disputes by means of arbitration. However, the 
jurisdiction of the court may be ousted in favour of a statutorily based grievance 
resolution scheme even where the legislation does not contain such an explicit 
provision. A number of cases, including the decision in Weber itself, support such a 
conclusion. . . . . 
 
The case of Gendron “strengthens the conclusion that an express grant of exclusive 
jurisdiction is not necessary to sustain judicial deference to the statutory dispute 
resolution process.” (See Pleau at ¶39.)120  

107. Finally, the labour relations scheme is complete and protects a bargaining unit member against 

 
117 Parry Sound, supra note 14 at para 40.  
118 LRA, supra note 26, s 78(1).   
119 Ibid, s 78(2) (emphasis added).  
120 Phillips v Harrison, 2000 MBCA 150 at paras 31 and 35. 
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arbitrary representation by the union: 

The exclusive jurisdiction model represents a critical policy choice. Labour arbitrators 
and labour boards are specialized administrative decision makers with exceptional 
expertise in adjudicating workplace disputes and interpreting collective agreements in 
the context of long term and ongoing relationships. As noted by Justice Cromwell 
writing for the Nova Scotia Court of Appeal in Cherubini Metal Works Ltd. v. Nova 
Scotia (Attorney General), 2007 NSCA 38, at para. 41: 

…A significant objective of this comprehensive scheme is to minimize, if not 
eliminate entirely the involvement of the courts as first instance decision-makers 
with respect to workplace disputes… 

This type of exclusive power includes a corresponding obligation on the union of fair 
representation of all employees in the bargaining unit. The duty of fair representation is 
therefore encompassed within the bargaining relationship: Canadian Merchant Service 
Guild v. Gagnon, [1984] 1 S.C.R. 509, at p. 527. 121 
 

108.  All jurisdictions in Canada recognize the duty of fair representation which, expressly or 

implicitly, prohibits "discrimination" by the bargaining agent.122  As such, the labour relations 

scheme is comprehensive, leaving no gap in the enforcement of human rights.123  

Labour Arbitration v. Human Rights Adjudication 

109. The interrelation between human rights and labour arbitration was perhaps best described by 

Justice Iacobucci in Parry Sound: 

The grievance arbitration process is the means by which provincial governments have 
chosen to achieve this objective. . . The primary advantage of the grievance arbitration 
process is that it provides for the prompt, informal and inexpensive resolution of workplace 
disputes by a tribunal that has substantial expertise in the resolution of such disputes.  It has 
the advantage of both accessibility and expertise, each of which increases the likelihood 
that a just result will be obtained with minimal disruption to the employer-employee 
relationship. . .   

Granting arbitrators the authority to enforce the substantive rights and obligations of human 
rights and other employment-related statutes has the additional advantage of bolstering 

 
121 Rivers, supra note103 at paras 27-28.  
122 LRA, supra note 22, s 20; All jurisdictions with a statutory duty of fair representation include an 

express prohibition against discrimination, except for Alberta. However, in Alberta, the duty has 

been interpreted to include a duty to act without discrimination. In the two jurisdictions where the 

common law duty applies (New Brunswick and Prince Edward Island), the courts have interpreted 

the duty of fair representation to include a duty to act without discrimination. 
123 Allen v Alberta, 2003 SCC 13 [Allen]. 
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human rights protection.  Major J. correctly observes that if the dispute is non-arbitrable, 
aggrieved employees have available the same mechanism for enforcing fundamental 
human rights as any other member of society:  they may file a complaint before the 
Human Rights Commission.  But the fact that there already exists a forum for the 
resolution of human rights disputes does not mean that granting arbitrators the authority to 
enforce the substantive rights and obligations of the Human Rights Code does not further 
bolster human rights protection.  As discussed above, grievance arbitration has the 
advantage of both accessibility and expertise.  It is a reasonable assumption that the 
availability of an accessible and inexpensive forum for the resolution of human rights 
disputes will increase the ability of aggrieved employees to assert their right to equal 
treatment without discrimination, and that this, in turn, will encourage compliance with the 
Human Rights Code. 124  

110. The same cannot be said of human rights adjudicators in the labour relations context.  The 

distinction is exemplified by contrasting the labour arbitrator's decision in Seaspan125 with that of 

the Adjudicator in the present case. Arbitrator Lanyon explained: 

A human rights tribunal, under its governing legislation, makes determinations in respect to 
the issues of discrimination. However, an arbitrator must make a determination not only in 
respect to discrimination, but also just cause; a determination that involves both the 
applicable human rights legislation and labour legislation. 126  

111. As in the present case, the full factual context of a labour relations dispute often presents 

hybrid conduct - a mix of culpable and non-culpable conduct - which requires a determination of 

allegations of both discrimination under human rights and the employee's contravention of the 

terms of employment. 127   

112. In the labour relations context, the human rights analysis must be kept separate from the just 

cause analysis because doing so "helps that all the factors necessary for a full human rights 

analysis are considered."128 The resulting remedy typically takes into account both the culpable 

and non-culpable elements. 

113. Further, the administrative scheme itself informs the determinations of discrimination and 

accommodation.129 In the labour relations context, in Brown, the ONCA explained that where there 

 
124 Parry Sound, supra note 14 at paras 50-52 (emphasis added).  
125 Seaspan ULC v International Longshore & Warehouse Union, Local 400, 2014 CanLII 83893 

(BC LA), 2014 CarswellNat 4087 [Seaspan]. 
126 Ibid at para 109. 
127 Ibid at paras 108-110.  
128 Ibid at paras 42, 63, 86, 108-110.  
129 Via Rail, supra note 107 at paras 127-138.  



29 
 

is a "contextual connection" between a statute and a collective agreement, a violation of that statute 

gives rise to a violation of the collective agreement.  The substantive rights and obligations of the 

statute inform the interpretation and application of the collective agreement.130 

114. Finally, this Court has rejected repeatedly the contention that human rights adjudicators are 

more sensitive to or possess greater expertise in dealing with human rights issues within other 

legislative schemes.131 Conversely, it is well accepted that labour arbitrators have expertise in 

labour relations context which includes the application of human rights. 

Adjudication Decision 

115. In the context of considering jurisdiction, the fundamental errors committed by the 

Adjudicator were two-fold. Firstly, she seized jurisdiction based on a legal characterization of the 

dispute and, secondly, she conducted no more than a cursory review of the jurisdictional issue. 

116. Although the Weber analysis proscribes any legal characterization of the dispute, this is 

precisely what the Adjudicator did: 

. . I find the essential character of this dispute arises from an alleged violation of the 
Complainant's human rights. . . 

. . [this proceeding] is about whether the [Appellant] violated the Complainant's rights 
under clause 14 of the Code.132  

117. As well, the Adjudicator failed to carry out any aspect of the Step 2 of the Weber analysis, 

namely, proper analysis of legislative intent or, for that matter, whether the dispute fell within the 

terms of the CBA.  Such a failure to properly consider the jurisdiction of the alternate forum is 

fatal to an administrative decision.133 

118. Because the Adjudicator's jurisdiction was restricted to a human rights analysis under the 

Code, there was complete absence of any consideration of the labour relations context and, 

therefore, no just cause analysis: 

. . In my view this proceeding is not about whether the Memorandum of Agreement is a 
valid contract. Nor is it about whether the Complainant breached the agreement in fact. 

 
130 Brown v University of Windsor, 2016 ONCA 431 at paras 44-48.  
131 Parry Sound, supra note 14 at paras 53-54; Tranchemontange, supra note 11 at para 39; Via 
Rail, supra note 107 at paras 98,138; Figliola, supra note 78 at para 54. 
132 Adjudication Decision AR Vol 1, Tab 1 at paras 110, 243.  
133 Eadie, supra note 64 at para 93.  



30 
 

Rather it is about whether [the Appellant] violated the Complainant's rights under clause 
14 of the Code. 

. . The issue for determination in this matter is not whether the Complainant was drinking 
on a given day but rather whether the Respondent made reasonable efforts to 
accommodate the Complainant as soon as it was aware the she had a disability and 
special needs associated with that disability.134 

QB Decision 

119. Given that the Adjudicator failed to determine the essence of the dispute in its factual context, 

it was incumbent upon the reviewing judge to do so.  

120. The essential character of the dispute in its factual context is set out in the numbered 

paragraphs of the Complaint itself.135 It is important to note that it was not the negotiation of the 

MOA that precipitated the Complainant's complaint, but rather the termination of her employment.  

The reviewing judge therefore correctly identified the essential factual character of the dispute as 

being the termination of employment of a unionized employee, with a disability, under the terms of 

the CBA and the MOA.136  

121. Unlike the Adjudicator, the reviewing judge carried out a detailed review of the applicable 

legislative provisions of the LRA and the Code and determined that the legislative intent for any 

dispute involving termination of a unionized employee, including any violation of human rights 

associated with the termination, was within the exclusive jurisdiction of labour arbitration.137   

MBCA Decision 

122. The MBCA erred first by conflating the factual and legal context of the dispute at Step 1 of 

the Weber analysis: 

First, the “essential character” of the dispute must be identified, taking into account the 
entire factual and legal context . . .  

and secondly by looking solely to the collective agreement, rather than the underlying legislative 

intent, at Step 2: 

Second, the decision-maker must determine whether the nature of the identified dispute 
implicitly or explicitly falls within the ambit of the collective agreement, in the case of 

 
134 Adjudication Decision AR Vol 1, Tab 1 at paras 243-244. 
135 Complaint of Discrimination under The Human Rights Code (Manitoba) filed November 14, 
2012 AR Vol 1, Tab 7.  
136 MBQB Decision, AR Vol 1, Tab 2 at para 49.  
137 Ibid at para 57.  
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an arbitrator, or a statutory tribunal’s governing legislation, in the case of an 
administrative tribunal 138 

123. As set out above, the injection of a legal characterization into the determination of the 

essential character of the dispute by the MBCA is not supported by the jurisprudence.  

124. The MBCA's reference to "applying" the correctness standard139 is also unhelpful, as it masks 

the obligation of an appellate court to demonstrate that the reviewing judge committed a palpable 

and overriding error in the application of the legal principles to the factual context before him, 

before interfering with decision appealed from. 

125. The MBCA went on to say the fact that the Complainant did not file a grievance meant there 

was no dispute under the collective agreement: 

Put another way, on a close analysis, there is simply no evidence in this case to 
support the conclusion that the dispute between the complainant and the NRHA 
before the Commission arose out of the collective agreement.  The situation here 
was quite different than in the cases of Amalgamated Transit Union, Local 583 and 
Calgary Health Region; in this case, there is no grievance arbitration of the second 
termination that was competing with the complaint to the Commission.  The 
situation here was much more analogous to Nova Scotia (Human Rights 
Commission) where there was also no competing grievance arbitration to a human 
rights complaint.140   

126.  That determination of the MBCA is clearly contrary to the law and all former jurisprudence in 

which there were no competing proceedings.141 

127. Moreover, in previous decisions, the MBCA has held repeatedly that the failure to initiate the 

proper procedure, such as the filing of a grievance, did not alter the factual context of the dispute 

nor would it allow a complainant to circumvent legislative intent to establish jurisdiction in 

another forum. 

But the court cannot acquire jurisdiction over a claim that properly falls within the 
ambit of the collective agreement simply because the appellant, for whatever reason, 
has not promptly prosecuted his claim in the proper forum. I agree with the respondents 
when they argue that: “it would be an absurd application of Weber if every employee 

 
138 MBCA Decision, AR Vol 1, Tab 4 at para 51 (emphasis added).  
139 Ibid at paras 40, 45, 48.   
140 Ibid at para 78. 
141 E.g. there were no competing proceedings in St. Anne Nackawic, Regina Police, Charette, 
Bisaillon, or Vaid.  
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who missed the deadline for filing a grievance could obtain a judicial remedy 
instead.”142 

In the Geisbrecht case, the MBCA cited with approval Stewart J. in Byrne: 

The possibility that Byrne may have chosen not to take necessary or timely steps to 
avail himself of the comprehensive and suitable remedies otherwise available under 
either of these regimes [the collective agreement or the Police Services Act and 
Regulations] should not operate so as to confer a jurisdiction on this Court where one 
does not exist.143 

And more recently in Millen: 

The only reason that there is no proceeding currently before the [Manitoba Labour] 
Board is that the plaintiffs have not initiated one. The plaintiffs cannot change the 
essential character of the dispute by choosing not to bring a proceeding before the 
Board and then arguing that the matter is not before the Board. If the essence of the 
dispute is covered by the statute, then the Board has jurisdiction over it.144  
 

128. To hold otherwise, allows the complaining party to manipulate the situation and engage in 

forum shopping.145 Again, in the present case, both s. 133 of the LRA and paragraph 10 of the 

MOA recognize the right of the Complainant to initiate a challenge to any decision of the 

Appellant through the grievance procedure set out in the CBA. The failure to grieve her second 

termination was conscious choice made by the Complainant. 

129. Moreover, the proposition that not filing a grievance alters the essential characteristic of 

dispute is not supported by the three cases cited by the MBCA.146 The Alberta cases were decided 

on the basis that the Alberta Labour Relations Act did not, at the time, include a clear exclusivity 

provision such as that under consideration in Weber,147 but rather expressed a "legislative 

preference" in favour of grievance arbitration.148 In the cited NSCA case, the parties had 

specifically incorporated the procedural provisions of the human rights legislation into the 

 
142 Giesbrecht, supra note 75 at para 61. 
143 Ibid at para 63, citing Byrne v Ontario, [2005] OTC 969 (SCJ) at para 26. 
144 Millen, supra note 75  at para 30. 
145 Morten supra note 78.  
146 MBCA Decision, AR Vol 1, Tab 4 at para 58.  
147 Amalgamated Transit Union, Local 583 v Calgary (City of), 2007 ABCA 121 at paras 48, 55-
58, leave to appeal to SCC refused, 32077 (25 October 2007).   
148 Ibid at para 57. 
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collective agreement,  in accordance with the statutory requirement for dispute resolution by 

arbitration "or otherwise".149 

130. The LRA includes substantially the same exclusive language as that in Weber and the CBA 

does not incorporate the procedural provisions of the Code. 

131. Further, the MBCA's determination that, a union being opposed to or unprepared to advance a 

grievance to arbitration then leaves a claimant with no effective remedy is not supported by the 

cased cited. Rather, in Allen150 this Court held that a claim of unfairness was no answer to a party's 

failure to "at least explore before the proper arbitral forum whether they had rights under the 

collective agreements" and noted the availability of a duty of fair representation complaint. 

Can Anything "Transcend" Exclusive Jurisdiction 

132. Although the MBCA agreed with the reviewing judge that a labour arbitrator had exclusive 

jurisdiction over the dispute,151 the Court went on to find: 

… [T]he substance of the discrimination complaint here is larger than the specifics of 
what occurred in the employment relationship between the NRHA and the complainant.  
As in the case of Morin, the discrimination complaint here transcends the particular 
collective agreement and is not in the exclusive jurisdiction of a labour arbitrator to 
decide.152 (emphasis added) 

133. First, this Court did not say, in Morin, that the complaint there "transcends" the collective 

agreement. Rather, the dispute in Morin did not arise out of the operation of the collective 

agreement; the dispute arose out of the pre-contractual negotiation of the collective agreement.153 

For this and other reasons,154 this Court decided that human rights adjudication was a "better fit". 

134. Secondly, the MBCA's rationale violates the principle that the essential character of the 

dispute is determinative and is contrary to the commentary of Bastarache J. (writing in dissent in 

Morin but for the majority in the companion case of Charette): 

 
149 Halifax (Regional Municipality), supra note 85 at paras 38-40.  
150 Allen, supra note 123. 
151 MBCA Decision, AR Vol 1, Tab 4 at paras 67-69. 
152 Ibid at para 85. 
153 Morin, supra note 80 at para 24.  
154 Ibid at paras 25-30.  
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Under the current legislative framework, we must determine the essential character of the 
issue and find one single entity to handle it.  If the parties had several fora available to 
them, violence would be done to the comprehensive statutory scheme designed to govern 
all aspects of the relationship of the parties in a labour relations setting and the 
foundation upon which the arbitrator’s exclusive jurisdiction is built would be 
undermined:  St. Anne Nackawic, supra, at p. 721.  This would also be a source of 
uncertainty in a number of cases in which the dominant aspect of a dispute or the 
required degree of dissociation between the incident event, on the one hand, and the 
collective agreement and its application, on the other, must be addressed.  The same 
problem could arise in cases where the grievance includes several grounds, with only one 
of those grounds involving an infringement of [Quebec Charter of Human Rights and 
Freedoms] rights. 155 

135. Furthermore, in Charette this Honourable Court rejected the notion that the possibility that a 

dispute might affect more people than the parties to the immediate dispute takes it out of its 

context within a legislative scheme: 

I do not think that the fact that the reasons for the refusal may apply to more than one 
person should have any bearing on the dispute’s essential character.  For example, in 
Weber, supra, more than one employee could have been placed under 
surveillance.  Similarly, in Parry Sound, supra, the incorporation of human rights 
provisions could have affected an entire class of employees.156  

… [W]hile the dispute here potentially affects many individuals other than Ms. Charette, 
as was the case in Morin and is a characteristic of [Quebec Charter of Human Rights and 
Freedoms] claims generally, this factor will always favour the Commission or a Human 
Rights Tribunal in turf wars with other branches of the provincial government.  It is a 
factor which the Quebec legislature inevitably took into account when it gave exclusive 
jurisdiction over income security benefits to the CAS including the power to adjudicate 
Charter arguments (subject to judicial review by the ordinary courts).157 

136. The  reasoning of the MBCA is further flawed because, based on the logic employed, all 

human rights issues would transcend the immediate employment relationship and therefore the 

exclusive jurisdiction model put forward in Weber would be completely eroded, contrary to 

legislative intent.   

137. The MBCA dismisses out of hand the decision of this Honourable Court in Vaid158 in which 

Justice Binnie held that allegations of harassment and discrimination on the basis of race, colour 

 
155 Ibid at para 71. 
156 Charette, supra note 76 at para 32 (Bastarache J.). 
157 Ibid at para 42 (Binnie J.). 
158 Vaid, supra note 45.  
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and ethnic origin by a House of Commons employee were not sufficient to lift the dispute out of 

the specific employment context so as to overcome parliamentary intent. Further, the purpose of an 

exclusivity provision [s. 2 of the Parliamentary Employment and Staff Relations Act in that case] is 

to avoid duplication in statutory regimes. 159 S. 78 of the LRA is to the same effect. 

138. Although the MBCA acknowledged that the law should attempt to discourage "multiple 

proceedings" and "the practice of forum shopping",160 the MBCA Decision accomplishes exactly 

the opposite.  It encourages unnecessary litigation, contrary the new litigation culture encouraged 

by this Honourable Court in Hryniak,161 and means that the parties to a dispute may be required to 

engage two separate administrative tribunals in order to resolve a single matter.  

139.  Given the integration of human rights within the administration of labour relations, human 

rights adjudication cannot decide such workplace issues without infringing on matters that were to 

be decided by labour arbitration.  The result is a serious risk for conflicting decisions; exactly the 

"lateral adjudicative poaching" against which the MBCA and this Court have warned.162  

140. The MBCA Decision adds further confusion and uncertainty to a complex issue by 

recognizing two separate jurisdictions without defining either, other than in the vaguest of terms.163 

141. The MBCA cites the ONCA decision in Naraine164 as support for the proposition that there 

"were issues for a labour arbitrator and others for a human rights tribunal."165 To the contrary, 

however, a full reading of that decision, embraces the one dispute - one decision-maker principle.  

142. When considering Naraine, it is important to note that the human rights complaint there was 

filed in 1985, prior to amendments to the Ontario labour relations and human rights legislation 

reviewed by this Court in Parry Sound.166 Those amendments expressly provided a labour 

 
159 Ibid at paras 94-95.   
160 MBCA Decision, AR Vol 1, Tab 4 at para 54. 
161 Stratas, David, JA. “The Canadian Law of Judicial Review: Some Doctrine and Cases,” (21 
October 2017), online: SSRN; Hryniak v Mauldin, 2014 SCC 7 [Hryniak].  
162 MBCA Decision, AR Vol 1, Tab 4 at para 92.  
163 Ibid at paras 90-103.  
164 Naraine v Ford Motor Company of Canada Ltd., 2001 CanLII 21234 (ONCA), 209 DLR (4th) 
465. 
165 MBCA Decision, AR Vol 1, Tab 4 at para 93.  
166 Parry Sound, supra note 14.  
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arbitrator with jurisdiction to determine human rights disputes within the unionized workplace and 

allowed the Ontario Human Rights Commission to defer a complaint which could be more 

appropriately dealt with under another Act.  Though not in play, Justice Abella (as she then was) 

commented on the interplay between these statutory amendments and the Weber principle: 

The underlying goal of these symmetrical amendments is to avoid the gratuitous 
bifurcation or proliferation of proceedings, especially when the arbitrable grievance and the 
human rights complaint emerge seamlessly from the same factual matrix. That goal was 
also, I think, at the heart of Weber. In my view, Weber stands for the proposition that when 
several related issues emanate from a workplace dispute, they should all be heard by one 
adjudicator to the extent jurisdictionally possible, so that inconsistent results and remedies, 
such as those in Mr. Naraine’s case, may be avoided.167 

143. As such, Naraine is actually far more consistent with the principle confirmed by this 

Honourable Court in Tranchemontagne: 

The intersection of the ODSPA regime with human rights law in the present dispute only 
accentuates the importance of the SBT deciding the entire dispute in front of it." 168  

144. The position of the MBCA appears to be that it was not "jurisdictionally possible" for a labour 

arbitrator to have dealt with all of the human rights issues of the dispute169 Such a determination 

would be contradicted not only by the multitude of labour arbitration decisions throughout Canada 

which have efficiently and effectively resolved human rights issues in unionized work places, but 

also the subsequent determination by the MBCA that the Complainant "could have fully litigated 

any violation of the Code in the arbitration of the first termination . . ."170 

145. Moreover, given that the substantive terms and obligations of the Code are incorporated into 

every collective agreement, the source of human rights jurisdiction for both adjudication and 

arbitration is one and the same, namely the Code. In other words, it is not logical that the human 

rights jurisdiction of one can transcend the other.  

A Broken System of Labour Relations 

146. Unionization is a choice exercised by employees which is binding upon them as well as upon 

their employer and imposes significant obligations on the employer and significant consequences 

 
167 Naraine, supra note 164 at para 60. 
168 Tranchemontagne, supra note 11 at para 49 (emphasis added).  
169 MBCA Decision, AR Vol 1, Tab 4 at para 90.  
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for the employees.171 It is a closed system based on critical policy decisions made by legislative 

bodies to promote harmonious labour relations. 

147. Through unionization, employees gain greater power to deal with the employer as a collective, 

and the prompt, informal and inexpensive resolution of workplace disputes by a tribunal that has 

substantial expertise in the resolution of such disputes. Chief among the consequences for 

employees, however, is a loss of freedom to contract individually with their employer and obtain 

access to the courts to address disputes concerning their terms and conditions of employment.  

148. In turn, the union's right to exclusive representation of all employees within the bargaining 

unit brings with it a corresponding duty of fair representation of those employees.172 Such 

complaints arise not infrequently and, in fact, remedies can and do include requiring the offending 

union to fund the complainant's choice of legal counsel at arbitration.173  

149. The decisions of the Adjudicator and the MBCA, if allowed to stand, will result in a broken 

system of labour relations. 

150. This Court has emphasized concern repeatedly as to the potential mischief caused by the 

application of human rights and remedies without regard to the context of the governing 

administrative scheme.174 In Charette, Justice Bastarache stated: 

Even if a dispute raises a question of non-compliance with obligations under the [Quebec 
Charter of Human Rights and Freedoms], the resolution of this dispute requires a thorough 
understanding of the objectives of the legislative scheme [a social assistance program], as 
well as of the practical constraints related to its application and the consequences of the 
remedies proposed . . .175  

 
151. The consequence of the MBCA Decision is that the determination of the parties' rights in a 

labour relations context will be tied to decisions made by a stranger to that relationship, who has 

 
171Société d'énergie de la Baie James v Noël, 2001 SCC 39 at paras 41-45 [Noel]; Belik v 
Purolator Courier Ltd., 2007 BCSC 579 at paras 13-15. 
172 Noel supra note 171 at paras 46-55; and see Rivers, supra note 103 at paras 27-28.  
173  For example: Taylor v. PSAC, 2015 PSLREB 35. 
174 Charette, supra note 76 at para. 27; Nor-Man, supra note 115 at para. 51; and see Eadie, supra 
note 64 at paras 94-102; Via Rail, supra note 107 at paras 98, 138. 
175 Charette, ibid, at para 27. 
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no special expertise in the relations, and in which the broader rights and responsibilities of the 

parties to that relationship may be disregarded.   

152. In Bisaillon, this Honourable Court explicitly recognized the importance of allowing an 

employer to rely on compliance with collectively bargained solutions.176  Permitting an individual, 

who is bound by the terms of a collective agreement governing her employment, to send discrete 

issues relating to her employment to other decision-makers undermines this objective. 

153. In addition, the violence done to the labour relations system is evident where, as here, there 

was no consideration by the Adjudicator of the potential culpability of any of the conduct engaged 

in by the Complainant or whether the Complainant could safely perform her duties without 

imposing conditions.  This underscores the superiority of the grievance arbitration system in 

addressing workplace disputes, where a complete analysis is conducted of the culpable elements of 

the workplace offence, together with any mitigating circumstances which may exist, such as 

disability.177 The remedies ordered by the adjudicator are the best evidence of her unsuitability to 

consider the issues which arose in the wake of the Complainant's alleged breach of the MOA and 

her subsequent termination. 

154. By assuming jurisdiction, the Adjudicator interfered with the labour relations between the 

parties as the Appellant lost the ability to take disciplinary action and there were no consequences 

imposed on the Complainant for her attendance at work under the influence of alcohol, her breach 

of the MOA and her dishonesty notwithstanding the absence of any assessment of her potential 

culpability for same, nor was there any consideration of the safety implications of reinstating the 

Complainant in her former position caring for vulnerable residents in a long term care facility. 

155. The MBCA also made reference to "unresolved human rights issues that fell outside the 

operation of the collective agreement,"178 without identifying what those issues might be. 

156. This is an unhelpful distinction that introduces uncertainty and inconsistency into labour 

relations, contrary to the legislative intent for full and final settlement of workplace disputes which 

 
176 Bisaillon, supra note 80 at para 27; see the principles enunciated in Hryniak, supra note 161. 
177 Cie-Miniere Quebec Cartier v Quebec (Arbitrator) [1995] 2 SCR 1095 at para 12, 125 DLR 
(4th) 577; and Wm. Scott & Co. and Canadian Food and Allied Workers Union, Loc. P-162, 
[1976] B.C.L.R.B.D. No. 98 at para 13, 1976 CarswellBC 518; and see Seaspan, supra note 125. 
178 MBCA Decision, AR Vol 1, Tab 4 at para 103. 
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underpins labour relations statutes (and which can be contrasted with the Code, which does not 

contain a similar statement of procedural exclusivity).179  

157. Weber makes clear that labour relations statutes (the arbitration provision in the LRA is 

virtually the same as that in Ontario which was under consideration in Weber) create a model of 

exclusive jurisdiction for arbitrators in respect of issues arising from a collective agreement.180  

The MBCA Decision leaves open the possibility that, even though a dispute is rooted in an 

employment relationship governed by a collective agreement, it might nonetheless be heard in a 

different forum.   

158. Ultimately, the overriding concern is that individuals have access to a fair and impartial 

dispute resolution process which can determine and enforce their human rights. This Honourable 

Court has rejected the notion that arbitrators are unqualified to hear and properly apply the 

substantive human rights laws.  To the contrary, grievance arbitration is an appropriate forum for 

human rights laws because its ease of accessibility for aggrieved parties ensures human rights will 

be given the full remedial interpretation the legislature has intended.181   

159. Finally, although the MBCA states: 

A degree of consistency in methodology in designing individualized accommodation for 
disabled workers is in the overall public interest.  These are issues in which the 
Commission properly plays an important role in defining.182 

160. However, the MBCA Decision has exactly the opposite effect. Finding a secondary 

jurisdiction over unionized workplace disputes creates anything but consistency. 

Concurrency creates a host of practical difficulties for rights claimants and even more 
obviously for employers, who are faced with the potential for double jeopardy and 
conflicting decisions, with attendant expense and inefficiency.183 

161. If the MBCA Decision is allowed to stand, parties to a collective agreement will lack certainty 

as to the proper forum for any given dispute, insofar as something which might facially fall within 

the ambit of grievance arbitration could be found by a Court to "transcend" the collective 

 
179 Section 58 of the Code provides for paramountcy of the "substantive" rights and obligations of 
the Code. 
180 Weber, supra note 15.  
181 Parry Sound, supra note 14 at paras 52-53.  
182 MBCA Decision, AR Vol 1, Tab 4 at para 85.  
183 Shilton, supra note 2 at 10. 
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agreement and therefore stand to be determined by another forum.  This does not provide the 

desired consistency and certainty. 

162.  By contrast, recognizing the exclusive jurisdiction in labour arbitrators, as is the combined 

effect of Weber and Parry Sound, provides for simplicity, consistency and predictability in 

decision making and the accessible application of human rights throughout the administrative 

scheme of labour relations. 

PART IV - SUBMISSIONS CONCERNING COSTS 

163. The Appellant respectfully submits that an order for costs in favour of the Appellant should be 

granted. 

PART V - ORDERS SOUGHT 

164. The Appellant respectfully requests that an order allowing the appeal be issued by this 

Honourable Court.   

PART VI - SUBMISSIONS ON CASE SENSITIVITY 

165. There is no sealing or confidentiality order, publication ban, classification of information in 

the file that is confidential under legislation or restriction on public access to information in the file 

that could have an impact on the Court’s reasons in the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 23rd day of June, 2020.  

 

Counsel for the Appellant 

Robert Watchman  
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