
Court File No.: 37897 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 

 

B E T W E E N :  

 

NATIONAL FOOTBALL LEAGUE, NFL INTERNATIONAL LLC AND NFL 

PRODUCTIONS LLC 

Applicants (Appellants) 

- and – 

ATTORNEY GENERAL OF CANADA 

Respondent (Respondent) 

- and – 

CANADIAN RADIO-TELEVISION AND TELECOMMUNICATIONS COMMISSION 

 

Intervener 

 

RESPONSE TO THE APPLICATION FOR LEAVE TO APPEAL 

 
(Pursuant to Section 40(1) of the Supreme Court Act and Rule 27 of the Rules of the Supreme 

Court of Canada) 

 

Department of Justice Canada 

130 King St. West, 

Suite 3400, Box 36 

Toronto, ON M5X 1K6 

 

Per: Michael H. Morris 

Email: michael.morris@justice.gc.ca 

Per: Roger Flaim 

Email: roger.flaim@justice.gc.ca 

Per: Laura Tausky 

Email: laura.tausky@justice.gc.ca 

 

Tel: (416)973-9704 

Fax: (416) 973-0809 

 

COUNSEL for the Respondent, Attorney 

General of Canada 

 

Deputy Attorney General of Canada 

Department of Justice Canada 

50 O’Connor Street 

Ottawa, ON K1A 0H8 

 

Per: Christopher Rupar 

Email: crupar@justice.gc.ca 

 

Tel: (613) 670-6290 

Fax: (613) 954-1920 

 

 

 

 

 

AGENT for the Respondent, Attorney 

General of Canada 

mailto:michael.morris@justice.gc.ca
mailto:roger.flaim@justice.gc.ca
mailto:laura.tausky@justice.gc.ca
mailto:crupar@justice.gc.ca


TO: THE REGISTRAR 

Supreme Court of Canada 

 

 

 

 

 

AND 

TO: 

MCCARTHY TETRAULT LLP 

Suite 5300, Toronto Dominion Bank 

Tower 

Toronto, ON M5K 1E6 

 

Steven G. Mason 

(smason@mccatthy.ca) 

Brandon Kain  

(bkain@mccarthy.ca) 

Steven Tanner  

(stanner@mccatthy.ca) 

James S.S. Holtom  

(jholtom@mccarthy.ca) 

Richard Lizius  

(rlizius@mccarthy.ca) 

 

Tel: (416) 601-8200 

Fax: (416) 868-0673 

 

Counsel for the Applicants 

 

 

 

GOWLING WLG (CANADA) LLP 

Suite 2600, 160 Elgin Street 

Ottawa, ON  

K1P 1C3 

 

Jeff Beedell 

jeff.beedell@gowlingwlg.com) 

 

Tel: (613) 786-0171 

Fax: (613) 563-9869 

 

 

 

 

 

 

 

Ottawa Agent for Counsel for the 

Applicants 

 

 

 

 

AND 

TO: 

CANADIAN RADIO-TELEVISION 

AND TELECOMMUNICATIONS 

COMMISSION 
Les Terrasses de Ia Chaudiere 

Central Building 

1 Promenade du Portage 

Gatineau, Quebec J8X 4B1 

 

Crystal Hulley-Craig 
Email: crystal.hulley@crtc.gc.ca 

 

Tel: (819) 956-2095 

Fax: (819) 953-0589 

 

Counsel for the Intervener  

 

 

 

 

mailto:smason@mccatthy.ca
mailto:bkain@mccarthy.ca
mailto:stanner@mccatthy.ca
mailto:jholtom@mccarthy.ca
mailto:rlizius@mccarthy.ca
mailto:jeff.beedell@gowlingwlg.com
mailto:crystal.hulley@crtc.gc.ca


AND 

TO: 

Lenczner Slaght Royce Smith Griffin 

LLP 

130 Adelaide Street West 

Suite 2600 

Toronto, ON  M5H 3P5 

 

J. Thomas Curry  

Email: tcurry@litigate.com 

 

Tel: (416) 865-3096 

Fax: (416) 865-9010 

 

Counsel for the Interveners, Association 

for Canadian Advertisers and Alliance of 

Canadian Cinema, Television and Radio 

 

 



i 
 

TABLE OF CONTENTS 

 

TAB 

 

DOCUMENT 

 

Page 

 

1.  

Memorandum of Argument of the Attorney General 

of Canada in Response to the Application for leave to 

Appeal, dated March 15, 2018 

1-34 

Documents relied upon 

2.  Affidavit of Lisa Minarovich, sworn March 14, 2018 35-26 

A. Broadcasting Notice of Invitation CRTC 2013-563 37-48 

B. Broadcasting Notice of Consultation 2014-190 49-91 

C Broadcasting Regulation Policy 2015-25 92-100 

 



Court File No.: 37897 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 

 

B E T W E E N :  
 

NATIONAL FOOTBALL LEAGUE, NFL INTERNATIONAL LLC AND NFL 

PRODUCTIONS LLC 

Applicants (Appellants) 

- and – 

ATTORNEY GENERAL OF CANADA 

Respondent (Respondent) 

- and – 

CANADIAN RADIO-TELEVISION AND TELECOMMUNICATIONS COMMISSION 

 
Intervener 

MEMORANDUM OF ARGUMENT OF  

THE ATTORNEY GENERAL OF CANADA 

IN RESPONSE TO THE APPLICATION FOR LEAVE TO APPEAL 
(Pursuant to Section 40(1) of the Supreme Court Act and Rule 27 of the Rules of the Supreme 

Court of Canada) 
 

Attorney General of Canada 

130 King St. West, 
Suite 3400, Box 36 
Toronto, ON  M5X 1K6 
 
Per: Michael H. Morris 

Email: michael.morris@justice.gc.ca 
Per: Roger Flaim 

Email: roger.flaim@justice.gc.ca 
Per: Laura Tausky 

Email: laura.tausky@justice.gc.ca 
 

Tel:  (416) 973-9704 
Fax: (416) 973-0809 
 
Counsel for the Respondent 

 

Deputy Attorney General of Canada 

Department of Justice Canada 
50 O’Connor Street 
Ottawa, ON  K1A 0H8 
 

Per: Christopher Rupar 

Email: crupar@justice.gc.ca 
 
Tel: (613) 670-6290 
Fax: (613) 954-1920 

 
 
 
 
 
Agent for the Respondent 

1

mailto:michael.morris@justice.gc.ca
mailto:roger.flaim@justice.gc.ca
mailto:laura.tausky@justice.gc.ca
mailto:crupar@justice.gc.ca


 

TO: THE REGISTRAR 
Supreme Court of Canada 

 

 

 

 

 

AND 

TO: 

MCCARTHY TETRAULT LLP 

Suite 5300, Toronto Dominion Bank 
Tower 
Toronto, ON  M5K 1E6 
 
Steven G. Mason  

Email: smason@mccatthy.ca 
Brandon Kain 

Email: bkain@mccarthy.ca 
Steven Tanner 

Email: stanner@mccatthy.ca 
James S.S. Holtom  

Email: jholtom@mccarthy.ca 
Richard Lizius 

Email: rlizius@mccarthy.ca 
 
Tel: (416) 601-8200 
Fax: (416) 868-0673 
 
Counsel for the Applicants 
 
 

GOWLING WLG (CANADA) LLP 

Suite 2600, 160 Elgin Street 
Ottawa, ON  
K1P 1C3 
 
Jeff Beedell  

Email: jeff.beedell@gowlingwlg.com 
 
Tel: (613) 786-0171 
Fax: (613) 563-9869 
 
 
 
 
 
 
 
Ottawa Agent for Counsel for the 
Applicants 

AND 

TO: 
CANADIAN RADIO-

TELEVISION AND 

TELECOMMUNICATIONS 

COMMISSION 
Les Terrasses de Ia Chaudiere 
Central Building 
1 Promenade du Portage 
Gatineau, Quebec  J8X 4B1 
 
Crystal Hulley-Craig 
Email: crystal.hulley@crtc.gc.ca 
 
Tel: (819) 956-2095 
Fax: (819) 953-0589 
 
Counsel for the Intervener  
 
 
 

 

2

mailto:smason@mccatthy.ca
mailto:bkain@mccarthy.ca
mailto:stanner@mccatthy.ca
mailto:jholtom@mccarthy.ca
mailto:rlizius@mccarthy.ca
mailto:jeff.beedell@gowlingwlg.com
mailto:crystal.hulley@crtc.gc.ca


 

AND 

TO: 

Lenczner Slaght Royce Smith 

Griffin LLP 

130 Adelaide Street West 
Suite 2600 
Toronto, ON  M5H 3P5 
 

J. Thomas Curry  

Email: tcurry@litigate.com 
 
Tel: (416) 865-3096 
Fax: (416) 865-9010 
 
Counsel for the Interveners, 
Association for Canadian 
Advertisers and Alliance of 
Canadian Cinema, Television and 
Radio 
 

 

3



i 
 

 
 

 

TABLE OF CONTENTS 

PART I – STATEMENT OF FACTS ............................................................................................. 1 

A. OVERVIEW ....................................................................................................................... 1 
B. STATEMENT OF FACTS ..................................................................................................... 2 

1) Regulatory Context ......................................................................................................... 2 
2) Background Facts ............................................................................................................ 3 
3) Procedural History .......................................................................................................... 4 

PART II – QUESTION IN ISSUE ................................................................................................. 5 

PART III – ARGUMENT ............................................................................................................... 5 

A. THERE IS NO CONFLICT WITH THE COPYRIGHT ACT ........................................................... 5 
B. THE SIM SUB REGULATIONS ARE CONSISTENT WITH THE COMMISSION’S PUBLIC INTEREST 

MANDATE ......................................................................................................................... 8 

PART IV – NATURE OF ORDER SOUGHT ............................................................................. 11 

PART V – TABLE OF AUTHORITIES ...................................................................................... 12 

PART VI – STATUTES RELIED ON ......................................................................................... 13 

 

4



1 
 

PART I – STATEMENT OF FACTS 

A. OVERVIEW 

1. This application for leave raises no issue of public importance warranting 

consideration by this Court. Like Bell Canada and Bell Media Inc. (“Bell”), who filed a companion 

application for leave to appeal, the Applicants, the National Football League, NFL International 

LLC and NFL Productions LLC (“NFL”), challenge the decision of the Canadian Radio-television 

and Telecommunications Commission (“Commission”) to prohibit the practice of simultaneous 

substitution during broadcasts of the Super Bowl (the “Decision”). The effect of the Decision, 

promulgated by way of an order under paragraph 9(1)(h) of the Broadcasting Act, is that Canadians 

now have the option of choosing to watch the Canadian broadcast with Canadian commercials or 

the American broadcast with American commercials, that the Commission deemed to be an 

integral part of the broadcast event. 

2. The grounds of appeal advanced by the NFL are premised on fundamental 

mischaracterizations of the statutory context in which the Decision was made. First, the NFL’s 

assertion that the Copyright Act embodies a general principle of non-discrimination fails to account 

for the wording of the statute itself. In both the Copyright Act and the treaty provisions cited by 

the NFL, the right to non-discriminatory treatment is limited to the payment of royalties. The 

Decision does not engage the remuneration provisions of the Copyright Act and remains consistent 

with the “user right” carved out from copyright protection for retransmissions of foreign signals. 

3. Second, the NFL’s submission on subsection 4(3) of the Simultaneous Programming 

Service Deletion and Substitution Regulations (the “Sim Sub Regulations”) ignores the effect of 

subsection 18(3) of the Broadcasting Act. Subsection 18(3) gives the Commission the power to 

issue a decision on whether or not simultaneous substitution is in the public interest. The authority 

to make such a decision therefore comes from the Commission’s enabling statute, not the 

regulations enacted by the Commission. In these circumstances, there has been no unlawful 

transformation or sub-delegation of power. 
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B. STATEMENT OF FACTS 

1) Regulatory Context 

4. The Commission is vested with the responsibility to regulate and supervise “all 

aspects of the Canadian broadcasting system” with a view to implementing the broadcasting policy 

set out in subsection 3(1) of the Broadcasting Act.1 To fulfill this duty, the Broadcasting Act grants 

the Commission “wide discretion” to implement regulations and issue licenses.2 Of particular 

relevance to this application, the Commission may, in furtherance of its objects, make regulations 

“respecting the carriage of any foreign or other programming services by distribution 

undertakings.”3 The Commission is also empowered to issue “any decision” in connection with 

“any matter within its jurisdiction” under the Broadcasting Act, provided the Commission is 

satisfied that it would be in the public interest to do so.4 

5. Pursuant to its regulation-making authority, the Commission enacted the Sim Sub 

Regulations, which now govern the practice of simultaneous substitution. The Broadcasting 

Distribution Regulations generally prohibit the alteration or deletion of a foreign signal being 

retransmitted in Canada by a broadcasting distribution undertaking (“BDU”), such as a cable or 

satellite company. As an exception to this rule, the Sim Sub Regulations permit or require that a 

BDU delete a foreign signal and substitute a Canadian signal, at the request of a broadcaster, if 

certain conditions are met.5 There is no dispute that the Commission has jurisdiction to establish a 

simultaneous substitution regime. 

6. When retransmitting a foreign signal, BDUs must also comply with the requirements 

of the Copyright Act. Subsection 31(2) of the Copyright Act authorizes the retransmission of a 

foreign signal if, among other things, the signal is “retransmitted simultaneously and without 

alteration, except as otherwise required or permitted by or under the laws of Canada.”6 Contrary 

to the assertions set out in the NFL’s statement of facts, the effect of the Decision is that BDUs 

                                                 
1 Broadcasting Act, SC 1991, c 11, ss 3 & 5. 
2 Reference re: Broadcasting Act, 2012 SCC 68 at para 2. 
3 Broadcasting Act, s 10(1)(g). 
4 Broadcasting Act, s 18(3). 
5 Simultaneous Programming Service Deletion and Substitution Regulations, SOR/2015-240, s 4. 
6 Copyright Act, RSC, 1985, c C-42, s 31(2)(c). 

6

http://laws-lois.justice.gc.ca/eng/acts/B-9.01/FullText.html#s-3
http://laws-lois.justice.gc.ca/eng/acts/B-9.01/FullText.html#s-5
http://laws-lois.justice.gc.ca/eng/acts/B-9.01/FullText.html#s-10
http://laws-lois.justice.gc.ca/eng/acts/B-9.01/FullText.html#s-18
http://laws-lois.justice.gc.ca/eng/regulations/SOR-2015-240/FullText.html#s-4
http://laws-lois.justice.gc.ca/eng/acts/c-42/FullText.html#s-31
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must retransmit the American signal carrying the Super Bowl “simultaneously and without 

alteration” in accordance with paragraph 31(2)(c) of the Copyright Act. The Decision does not give 

rise to an infringement of copyright without compensation.  

2) Background Facts 

7. In October 2013, the Commission announced the start of a public consultation 

initiative entitled “Let’s Talk TV: A conversation with Canadians about the future of television” 

(“Let’s Talk TV”).7 The initiative involved an extensive review of the entire framework for 

television regulation in Canada, including the practice of simultaneous substitution. During the 

course of the Let’s Talk TV proceedings, the Commission received and reviewed comments on 

whether simultaneous substitution should be maintained, either in its then-current form or a 

modified one, or eliminated in its entirety.8 

8. On January 29, 2015, the Commission released a policy statement in which the 

Commission indicated that it would continue to allow simultaneous substitution for local over-the-

air stations, recognizing its positive contributions to the Canadian broadcasting environment.9 

However, the Commission identified certain discrete areas for reform, including the prohibition of 

simultaneous substitution during the Super Bowl beginning with the 2017 broadcast of the event.10 

The Commission found that non-Canadian advertising produced for the Super Bowl is an “integral 

part” of the program.11 

9. Following another consultation process, on August 19, 2016, the Commission issued 

the Decision, removing authorization for simultaneous substitution during the Super Bowl as of 

January 1, 2017. In its reasons, the Commission responded to a number of concerns raised by 

                                                 
7 Affidavit of Lisa Minarovich, sworn March 14, 2018 [Minarovich Affidavit], Exhibit “A”, 
Broadcasting Notice of Invitation (BNI) CRTC 2013-563, Response to Application for Leave to 

Appeal [RALA], Tab 2A, pp 37-48. 
8 Minarovich Affidavit, Exhibit “B”, Broadcasting Notice of Consultation (BNC) 2014-190, paras 
54-61, RALA, Tab 2B, pp 65-7. 
9 Minarovich Affidavit, Exhibit “C”, Broadcasting Regulation Policy (BRP) 2015-25 [BRP 2015-
25], pp 1-2, RALA, Tab 2C, pp 93-4. 
10 Minarovich Affidavit, Exhibit “C”, BRP 2015-25, para 22, RALA, Tab 2C, p 100. 
11 Minarovich Affidavit, Exhibit “C”, BRP 2015-25, para 22, RALA, Tab 2C, p 100. 
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participants in the consultation process, including Bell and the NFL. The Commission ultimately 

confirmed its view that simultaneous substitution for the Super Bowl is not in the public interest.12 

3) Procedural History 

10. The Federal Court of Appeal granted Bell and the NFL leave to appeal the Decision 

by order dated October 31, 2016. On December 18, 2017, the Federal Court of Appeal 

unanimously dismissed the appeals. 

11. Writing for the Court, Near J.A. held that the Decision fell within the scope of the 

Commission’s authority under paragraph 9(1)(h) of the Broadcasting Act to impose terms and 

conditions on the carriage of “programming services.”13 Near J.A. rejected the allegation that the 

Decision conflicts with the Sim Sub Regulations, which require that BDUs execute a request for 

simultaneous substitution if certain conditions are met. Subsection 4(3) of the Sim Sub Regulations 

provides an exception to the simultaneous substitution regime if the Commission determines under 

subsection 18(3) of the Broadcasting Act that the deletion and substitution of a programming 

service is not in the public interest. Noting that neither Bell nor the NFL challenged the vires of 

subsection 4(3), Near J.A. found that the Commission properly invoked the exception, having 

decided that simultaneous substitution for the Super Bowl is not in the public interest, and thereby 

avoided any regulatory conflict.14 

12. With respect to the NFL’s submission on the Copyright Act, Near J.A. concluded that 

the Decision did not give rise to any conflict with either the purpose or the operation of the statute. 

First, Near J.A. confirmed that a principle of non-discrimination does not apply across the 

Copyright Act as one of its general purposes.15 Rather, consistent with the requirements of Article 

2006(1) of the Canada-United States Free Trade Agreement (“CUSFTA”), the Copyright Act 

                                                 
12 Simultaneous substitution for the Super Bowl – Broadcasting Regulatory Policy (BRP) CRTC 
2016-334 [Decision], para 40, Application for Leave to Appeal Record [ALAR], Tab 2A, p 15. 
13 Judgment and Reasons for Judgment of the Federal Court of Appeal, dated December 18, 2017 
[FCA Decision], para 19, ALAR, Tab 2C, p 36. 
14 FCA Decision, para 25, ALAR, Tab 2C, p 38. 
15 FCA Decision, para 46, ALAR, Tab 2C, pp 47-8. 
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provides a right to non-discriminatory remuneration for retransmissions of foreign signals.16 The 

NFL did not challenge the provisions governing the payment of royalties for retransmissions.  

13. Second, Near J.A. declined to find any operational conflict with the Copyright Act. 

Near J.A. observed that retransmissions of the Super Bowl, distributed in accordance with the 

Decision, would satisfy each of the enumerated requirements of subsection 31(2) of the Copyright 

Act.17 When the American broadcast of the Super Bowl is retransmitted without simultaneous 

substitution by a licensed BDU, the broadcast is (a) a retransmission of a local or distant signal; 

(b) lawful under the Broadcasting Act; (c) retransmitted simultaneously and without alteration; 

and (d) subject to the payment of royalties, per subsection 31(2) of the Copyright Act.18 

PART II – QUESTION IN ISSUE 

14. The issue in this application is whether the following questions give rise to an issue 

of public importance that ought to be decided by this Court: 

(a) Does the Decision conflict with the purpose or the operation of the Copyright Act?   

(b) Has the Commission impermissibly delegated to itself unfettered power to act in the 
public interest?  

PART III – ARGUMENT 

A. THERE IS NO CONFLICT WITH THE COPYRIGHT ACT  

15. Before the Federal Court of Appeal, the NFL argued that the Decision creates a 

conflict with the purpose or the operation of the Copyright Act. The Court unanimously and 

succinctly dismissed each of these arguments. In this application, the NFL simply repeats its 

arguments without distinguishing or impugning the conclusions of the Court below. Having regard 

to both the purpose and the operation of the Copyright Act, there is no issue of public 

importance that merits this Court’s intervention. 

                                                 
16 FCA Decision, para 44, ALAR, Tab 2C, pp 46-7. 
17 FCA Decision, para 48, ALAR, Tab 2C, p 48. 
18 Copyright Act, s 31(2) 
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16. With respect to the purpose of the Copyright Act, the NFL’s argument is predicated 

on Article 2006 of the CUSFTA. As found by Near J.A.,19 Article 2006 obliges Canada to create 

a right to non-discriminatory remuneration for the retransmission of copyrighted works, an 

obligation met by sections 71-74 of the Copyright Act, which provide for the payment of royalties 

(for retransmissions) that do not “discriminate between owners of copyright on the ground of their 

nationality or residence.”20 Nothing in the Decision interferes with or otherwise engages Canada’s 

obligation to provide for “a right of equitable and non-discriminatory remuneration for any 

retransmission to the public.”21 

17. The NFL advances no basis on which to question Near J.A.’s finding that the principle 

of non-discrimination applies only with respect to setting or apportioning royalties and is not a 

principle that applies across the Copyright Act. The NFL does not explain why, if non-

discrimination is a principle of general application, it is expressly referenced only in subsection 

73(2) and only with respect to setting or apportioning royalties. 

18. The NFL continues to assert some connection between an obligation to provide “non-

discriminatory remuneration” for retransmission and an alleged requirement to preserve the status 

quo in respect of the simultaneous substitution regime. Articles 2006(3)(a)-(b) of the CUSFTA do 

indeed allow for the establishment of a simultaneous substitution regime. By their plain words, 

however, these articles do not mandate such a regime, nor require that it enable copyright owners 

(such as the NFL) to fully exploit the commercial value of their licence, as the NFL claims. The 

Decision does not prevent the NFL from exploiting the commercial value of their copyright in the 

Super Bowl nor does it conflict with any obligations Canada actually assumed under CUSFTA. 

19. Even if the NFL could establish some conflict between the Decision and the CUSFTA 

— which they manifestly cannot — in Capital Cities Communications Inc v. Canadian Radio-

                                                 
19 FCA Decision, paras 44-46, ALAR, Tab 2C, pp 46-8. 
20 Copyright Act, s 73(2). 
21 Canada – US Free Trade Agreement [CUSFTA], 2 January1988, Article 2006(1) (entered into 
force 1 January 1989) [emphasis added]. 
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Television and Telecommunications Commission,22 this Court held that the Commission is not 

bound, as a matter of domestic law, by treaty obligations entered into by Canada.23 

20. With respect to the operation of the Copyright Act, the Federal Court of Appeal’s 

finding of no conflict is similarly unimpeachable. Pursuant to subsection 31(2), it is not an 

infringement of copyright for a BDU to retransmit a signal if, among other things, the signal is 

retransmitted simultaneously and without alteration. The effect of the prohibition on simultaneous 

substitution during the Super Bowl is that the American signal carrying the Super Bowl will remain 

intact (i.e., the broadcast will be retransmitted by BDUs in its original, unaltered format). The 

retransmission will satisfy the condition in the first part of paragraph 31(2)(c) (the work is 

“retransmitted simultaneously and without alteration”) and there is no need to resort or refer to the 

exception in the second part of paragraph 31(2)(c) (alteration is allowed if it is “required or 

permitted by or under the laws of Canada”).  

21. In the absence of errors in the decision of the Court below, the NFL purports to rely 

on what it characterizes as criticism of the Decision from Canadian and American lawmakers and 

the specter of harm to Canada’s ongoing renegotiation of NAFTA and its international relations.24 

In fact, none of the criticism of the Decision cited by the NFL relates in any way to the copyright 

issues raised by the NFL.25 Similarly, there is no allegation anywhere by Canadian or American 

lawmakers that the Decision represents a failure by Canada to honour its treaty obligations. The 

copyright issue is the NFL’s alone. Any assertion by the NFL regarding how it impacts the 

renegotiation of NAFTA or Canada’s international relations is unfounded speculation, which does 

not give rise to an issue of public importance.  

22. Despite the NFL’s attempt to distort the impact of the Decision – by, for example, 

asserting that it allows BDUs to avoid “having to pay the NFL any compensation for the 

infringement of its copyright”26 – the Decision in fact results in the Super Bowl airing in Canada 

                                                 
22 [1978] 2 SCR 141. 
23 Ibid at para 54. 
24 NFL Factum at paras 6, 21, 33, 34, 39, ALAR, Tab 3, pp 62-3, 69, 75, 75-6 & 78. 
25 Affidavit of Sonia Atwell, sworn February 15, 2018 [Atwell Affidavit], Exhibit “A” 
26 NFL Factum, para 31, ALAR, Tab 3, p 104. See also paragraph 4 where the NFL asserts that 
the Decision “remov[es] for that program alone an important copyright protection that remains 
available to all other copyright holders…”, ALAR, Tab 3, pp 61-2. 
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as any other American program retransmitted in Canada that is not simultaneously substituted. The 

Canadian broadcast (on CTV, for which Bell has paid a licensing fee) features Canadian 

commercials and the American broadcast (on Fox) is retransmitted “simultaneously without 

alteration” (as required by paragraph 31(2)(c) of the Copyright Act) to Canadians with American 

commercials. This results in no more an infringement of copyright than when the very same thing 

occurs for broadcasts of “…the Stanley Cup finals, the World Series, the Olympics or the World 

Cup [for which] Canadians typically have access to both Canadian and US feeds.”27 

B. THE SIM SUB REGULATIONS ARE CONSISTENT WITH THE COMMISSION’S 

PUBLIC INTEREST MANDATE 

23. The NFL argues that the Federal Court of Appeal’s decision creates uncertainty about 

whether an administrative decision maker can grant itself by regulation discretionary powers it has 

not been granted by statute. This is not what has occurred in this case and, by extension, no issue 

of public importance arises with respect to this allegation. By including and relying on a public 

interest exception in the Sim Sub Regulations, the Commission has simply reiterated the public 

interest mandate that Parliament entrusted to it under the Broadcasting Act.  

24. The Broadcasting Act endows the Commission with the authority to regulate all 

aspects of the Canadian broadcasting system with a view to implementing the numerous policy 

objectives set out in subsections 3(1) and 5(2).28 This mandate, and its inherent public interest 

dimension, has been described by the Federal Court of Appeal as follows: 

“…the exercise of this jurisdiction requires expertise and a knowledge of the 
communications environment and programming and broadcasting policies that this 
Court does not possess….[T]his exercise must take into account the public interest, 
which is reflected in the numerous objectives of the Act and of Canadian 
broadcasting policy. Again, the definition of the public interest and the protection 
that Parliament wishes to give to it necessitate specialized knowledge in the area of 
communications and broadcasting policy. In this regard, the Court writes at 
paragraph 5 of the Canadian Broadcasting Corp. case: 

. . . the Act (s. 3) identifies about forty sometimes conflicting objectives which must 
guide the CRTC in exercising its powers. This leads to a polycentric adjudication 

                                                 
27 Atwell Affidavit, Exhibit “A” - “Marco Rubio wants CRTC Super Bowl ad decision reversed”, 
ipolitics.ca, December 20, 2016, quoting Prof. Michael Geist, Canada Research Chair in Internet 
and E-Commerce Law, ALAR, Tab 4A, pp 134-5.  
28 Broadcasting Act, s 3(1) and 5(2). 

12
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process, involving numerous participants with opposing interests, with a view to 
implementing the broadcasting policy set out in the Act.”29 

25. It is now well-established that, even in the absence of an explicitly defined public 

interest mandate, the Commission regulates “in the public interest, and in compliance with Charter 

values and the implementation of broadcasting policy in Canada.”30 Unsurprisingly, the 

Commission discharges the very same mandate with respect to the regulation of 

telecommunication. The Telecommunications Act does not expressly set out a public interest 

mandate – much less one that is explicitly defined as such – yet it is similarly well-established that, 

for example, the Commission is “required to decide on the best way to regulate a monopoly 

telephone company in order to preserve the public interest.”31 

26. The Broadcasting Act explicitly authorizes the Commission to issue decisions on 

matters falling within its public interest mandate. Subsection 18(3) of the Broadcasting Act 

provides that the Commission may “issue any decision… in connection with any matter within its 

jurisdiction… if it is satisfied that it would be in the public interest to do so.” There can be no 

dispute, therefore, that the Commission had the power to decide that simultaneous substitution for 

the Super Bowl is not in the public interest, just as there is no dispute that the Commission has the 

jurisdiction to create the regime in the first place. The “very broad terms”32 of subsection 18(3) 

authorized the Commission to issue precisely this type of decision. 

27. Contrary to the NFL’s assertion of unfettered discretion, the Commission’s authority 

to decide what is or is not in the public interest derives from and is restrained by the statutory 

power vested in the Commission by Parliament. This power is not unfettered; rather, the 

Commission must exercise its authority subject to and in accordance with its prescribed mandate 

                                                 
29 Genex Communications Inc. v Canada (Attorney General), 2005 FCA 283 [Genex] at paras 31-
32 [emphasis added]. See as well para 73. 
30 Ibid. at para 166. 
31 Telecommunications Workers Union v. Canada (Radio-television and Telecommunications 

Commission), [1995] 2 SCR 781, 1995 CanLII 102 (SCC) at para 32. See, as well, British 

Columbia Telephone Co. v. Shaw Cable Systems (B.C.) Ltd., [1995] 2 SCR 739, 1995 CanLII 101 
(SCC) at para 60. 
32 TWU v. Canadian Radio-Television and Telecommunications Commission, 2003 FCA 381 at 
para 58. 

13



10 
 

to implement the policy objectives set out in the Broadcasting Act.33 As found by Near J.A., the 

Decision advances the objective of ensuring that “the programming provided by the Canadian 

broadcasting system should be drawn from local, regional, national and international sources.”34 

Similarly, contrary to the NFL’s assertion, it was no error of law for Near J.A. to find that the 

Decision was made “by way of subsection 4(3) of the Sim Sub Regulations”35 as this finding 

accurately reflects the jurisdictional basis for the Decision laid out by the Commission itself.36 

28. Moreover, the NFL’s reliance on this Court’s decision in R. v. Sparrow37 is misplaced. 

On the facts of that case, the Court rejected the proposition that the “public interest” – in the 

abstract – may serve as a justification for an infringement of an Aboriginal right under section 35 

of the Charter. The legal and factual context underlying the decision in Sparrow, involving a 

constitutional right to fish, has no clear correlation to the question of whether the Commission can 

validly rely on its public interest mandate in creating an exemption to the simultaneous substitution 

regime. 

29. The exemption set out in subsection 4(3) of the Sim Sub Regulations echoes the 

language of subsection 18(3) of the Broadcasting Act. Subsection 4(3) of the Sim Sub Regulations 

sets out an exception to the general requirement that a BDU comply with a request for simultaneous 

substitution “if the Commission decides under subsection 18(3) of the Broadcasting Act that the 

deletion and substitution are not in the public interest.” Far from an “unfettered discretionary 

power”, this power reflects the very statutory authority to make decisions in the public interest set 

out in subsection 18(3). This is manifest in view of the statute and the Commission’s public interest 

mandate.  

30. In rendering the Decision, the Commission exercised its authority under paragraph 

9(1)(h) of the Broadcasting Act to impose terms and conditions on the carriage of programming 

services. The Commission also invoked subsection 4(3) of the Sim Sub Regulations to exempt the 

Super Bowl from the simultaneous substitution regime, having found by way of subsection 18(3) 

                                                 
33 Broadcasting Act, ss 3 & 5. 
34 Broadcasting Act, s 3(1)(i)(ii). 
35 FCA Decision, para 49. 
36 Decision, para 46. 
37 [1990] 1 SCR 1075. 
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of the Broadcasting Act that simultaneous substitution for the Super Bowl is not in the public 

interest. In doing so, the Commission exercised its multifaceted and overlapping powers in a 

manner that ensured consistency between the Sim Sub Regulations and the order prohibiting 

simultaneous substitution during the Super Bowl. 

31. As noted by one of the commentators cited in the NFL' s record: 

"The criticism over the decision boils down to broadcasters arguing that Canadians 
should not be able to see what they want during the broadcast because doing so 
might hurt their bottom lines. That is not placing Canadians at the centre of the 
broadcast system, which the CRTC has tried to do with its decision on Super Bowl 
broadcasts."38 

The Commission issued the Decision following an extensive, three-year long consultation process. 

Its careful recalibration of the simultaneous substitution regime should be allowed to stand. No 

issue of public importance arises in respect of it. 

PART IV- NATURE OF ORDER SOUGHT 

32. The Respondent requests that the application for leave to appeal be dismissed with 

costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Toronto this 15 day of March, 2018 

38 Atwell Affidavit, Exhibit "A", "Marco Rubio wants CRTC Super Bowl ad decision reversed", 
ipolitics.ca, December 20, 2016, quoting Prof. Michael Geist, Canada Research Chair in Internet 
and E-Commerce Law, ALAR, Tab 4A, pp 134-5. 
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Broadcasting Act, SC 1991, c 11, ss 3, 4, 5 
 

Declaration 

 3 (1) It is hereby declared as the broadcasting 
policy for Canada that 

(a) the Canadian broadcasting system 
shall be effectively owned and controlled 
by Canadians; 

(b) the Canadian broadcasting system, 
operating primarily in the English and 
French languages and comprising public, 
private and community elements, makes 
use of radio frequencies that are public 
property and provides, through its 
programming, a public service essential to 
the maintenance and enhancement of 
national identity and cultural sovereignty; 

(c) English and French language 
broadcasting, while sharing common 
aspects, operate under different conditions 
and may have different requirements; 

Politique canadienne de radiodiffusion 

 3 (1) Il est déclaré que, dans le cadre de la 
politique canadienne de radiodiffusion : 

a) le système canadien de radiodiffusion 
doit être, effectivement, la propriété des 
Canadiens et sous leur contrôle; 

b) le système canadien de radiodiffusion, 
composé d’éléments publics, privés et 
communautaires, utilise des fréquences 
qui sont du domaine public et offre, par sa 
programmation essentiellement en 
français et en anglais, un service public 
essentiel pour le maintien et la 
valorisation de l’identité nationale et de la 
souveraineté culturelle; 

c) les radiodiffusions de langues française 
et anglaise, malgré certains points 
communs, diffèrent quant à leurs 
conditions d’exploitation et, 
éventuellement, quant à leurs besoins; 
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(d) the Canadian broadcasting system 
should 

(i) serve to safeguard, enrich and 
strengthen the cultural, political, social 
and economic fabric of Canada, 

(ii) encourage the development of 
Canadian expression by providing a 
wide range of programming that 
reflects Canadian attitudes, opinions, 
ideas, values and artistic creativity, by 
displaying Canadian talent in 
entertainment programming and by 
offering information and analysis 
concerning Canada and other 
countries from a Canadian point of 
view, 

(iii) through its programming and the 
employment opportunities arising out 
of its operations, serve the needs and 
interests, and reflect the circumstances 
and aspirations, of Canadian men, 
women and children, including equal 
rights, the linguistic duality and 
multicultural and multiracial nature of 
Canadian society and the special place 
of aboriginal peoples within that 
society, and 

(iv) be readily adaptable to scientific 
and technological change; 

(e) each element of the Canadian 
broadcasting system shall contribute in an 
appropriate manner to the creation and 
presentation of Canadian programming; 

(f) each broadcasting undertaking shall 
make maximum use, and in no case less 
than predominant use, of Canadian 
creative and other resources in the 
creation and presentation of programming, 
unless the nature of the service provided 
by the undertaking, such as specialized 
content or format or the use of languages 
other than French and English, renders 
that use impracticable, in which case the 

d) le système canadien de radiodiffusion 
devrait : 

(i) servir à sauvegarder, enrichir et 
renforcer la structure culturelle, 
politique, sociale et économique du 
Canada, 

(ii) favoriser l’épanouissement de 
l’expression canadienne en proposant 
une très large programmation qui 
traduise des attitudes, des opinions, 
des idées, des valeurs et une créativité 
artistique canadiennes, qui mette en 
valeur des divertissements faisant 
appel à des artistes canadiens et qui 
fournisse de l’information et de 
l’analyse concernant le Canada et 
l’étranger considérés d’un point de 
vue canadien, 

(iii) par sa programmation et par les 
chances que son fonctionnement offre 
en matière d’emploi, répondre aux 
besoins et aux intérêts, et refléter la 
condition et les aspirations, des 
hommes, des femmes et des enfants 
canadiens, notamment l’égalité sur le 
plan des droits, la dualité linguistique 
et le caractère multiculturel et 
multiracial de la société canadienne 
ainsi que la place particulière qu’y 
occupent les peuples autochtones, 

(iv) demeurer aisément adaptable aux 
progrès scientifiques et techniques; 

e) tous les éléments du système doivent 
contribuer, de la manière qui convient, à 
la création et la présentation d’une 
programmation canadienne; 

f) toutes les entreprises de radiodiffusion 
sont tenues de faire appel au maximum, et 
dans tous les cas au moins de manière 
prédominante, aux ressources — 
créatrices et autres — canadiennes pour la 
création et la présentation de leur 
programmation à moins qu’une telle 
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undertaking shall make the greatest 
practicable use of those resources; 

(g) the programming originated by 
broadcasting undertakings should be of 
high standard; 

(h) all persons who are licensed to carry 
on broadcasting undertakings have a 
responsibility for the programs they 
broadcast; 

(i) the programming provided by the 
Canadian broadcasting system should 

(i) be varied and comprehensive, 
providing a balance of information, 
enlightenment and entertainment for 
men, women and children of all ages, 
interests and tastes, 

(ii) be drawn from local, regional, 
national and international sources, 

(iii) include educational and 
community programs, 

(iv) provide a reasonable opportunity 
for the public to be exposed to the 
expression of differing views on 
matters of public concern, and 

(v) include a significant contribution 
from the Canadian independent 
production sector; 

(j) educational programming, particularly 
where provided through the facilities of an 
independent educational authority, is an 
integral part of the Canadian broadcasting 
system; 

(k) a range of broadcasting services in 
English and in French shall be extended to 
all Canadians as resources become 
available; 

(l) the Canadian Broadcasting 
Corporation, as the national public 
broadcaster, should provide radio and 
television services incorporating a wide 

pratique ne s’avère difficilement 
réalisable en raison de la nature du service 
— notamment, son contenu ou format 
spécialisé ou l’utilisation qui y est faite de 
langues autres que le français ou l’anglais 
— qu’elles fournissent, auquel cas elles 
devront faire appel aux ressources en 
question dans toute la mesure du possible; 

g) la programmation offerte par les 
entreprises de radiodiffusion devrait être 
de haute qualité; 

h) les titulaires de licences d’exploitation 
d’entreprises de radiodiffusion assument 
la responsabilité de leurs émissions; 

i) la programmation offerte par le système 
canadien de radiodiffusion devrait à la 
fois : 

(i) être variée et aussi large que 
possible en offrant à l’intention des 
hommes, femmes et enfants de tous 
âges, intérêts et goûts une 
programmation équilibrée qui 
renseigne, éclaire et divertit, 

(ii) puiser aux sources locales, 
régionales, nationales et 
internationales, 

(iii) renfermer des émissions 
éducatives et communautaires, 

(iv) dans la mesure du possible, offrir 
au public l’occasion de prendre 
connaissance d’opinions divergentes 
sur des sujets qui l’intéressent, 

(v) faire appel de façon notable aux 
producteurs canadiens indépendants; 

j) la programmation éducative, 
notamment celle qui est fournie au moyen 
d’installations d’un organisme éducatif 
indépendant, fait partie intégrante du 
système canadien de radiodiffusion; 
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range of programming that informs, 
enlightens and entertains; 

(m) the programming provided by the 
Corporation should 

(i) be predominantly and distinctively 
Canadian, 

(ii) reflect Canada and its regions to 
national and regional audiences, while 
serving the special needs of those 
regions, 

(iii) actively contribute to the flow and 
exchange of cultural expression, 

(iv) be in English and in French, 
reflecting the different needs and 
circumstances of each official 
language community, including the 
particular needs and circumstances of 
English and French linguistic 
minorities, 

(v) strive to be of equivalent quality in 
English and in French, 

(vi) contribute to shared national 
consciousness and identity, 

(vii) be made available throughout 
Canada by the most appropriate and 
efficient means and as resources 
become available for the purpose, and 

(viii) reflect the multicultural and 
multiracial nature of Canada; 

(n) where any conflict arises between the 
objectives of the Corporation set out in 
paragraphs (l) and (m) and the interests of 
any other broadcasting undertaking of the 
Canadian broadcasting system, it shall be 
resolved in the public interest, and where 
the public interest would be equally 
served by resolving the conflict in favour 
of either, it shall be resolved in favour of 
the objectives set out in paragraphs (l) and 
(m); 

k) une gamme de services de 
radiodiffusion en français et en anglais 
doit être progressivement offerte à tous les 
Canadiens, au fur et à mesure de la 
disponibilité des moyens; 

l) la Société Radio-Canada, à titre de 
radiodiffuseur public national, devrait 
offrir des services de radio et de télévision 
qui comportent une très large 
programmation qui renseigne, éclaire et 
divertit; 

m) la programmation de la Société devrait 
à la fois : 

(i) être principalement et typiquement 
canadienne, 

(ii) refléter la globalité canadienne et 
rendre compte de la diversité régionale 
du pays, tant au plan national qu’au 
niveau régional, tout en répondant aux 
besoins particuliers des régions, 

(iii) contribuer activement à 
l’expression culturelle et à l’échange 
des diverses formes qu’elle peut 
prendre, 

(iv) être offerte en français et en 
anglais, de manière à refléter la 
situation et les besoins particuliers des 
deux collectivités de langue officielle, 
y compris ceux des minorités de l’une 
ou l’autre langue, 

(v) chercher à être de qualité 
équivalente en français et en anglais, 

(vi) contribuer au partage d’une 
conscience et d’une identité 
nationales, 

(vii) être offerte partout au Canada de 
la manière la plus adéquate et efficace, 
au fur et à mesure de la disponibilité 
des moyens, 
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(o) programming that reflects the 
aboriginal cultures of Canada should be 
provided within the Canadian 
broadcasting system as resources become 
available for the purpose; 

(p) programming accessible by disabled 
persons should be provided within the 
Canadian broadcasting system as 
resources become available for the 
purpose; 

(q) without limiting any obligation of a 
broadcasting undertaking to provide the 
programming contemplated by paragraph 
(i), alternative television programming 
services in English and in French should 
be provided where necessary to ensure 
that the full range of programming 
contemplated by that paragraph is made 
available through the Canadian 
broadcasting system; 

(r) the programming provided by 
alternative television programming 
services should 

(i) be innovative and be 
complementary to the programming 
provided for mass audiences, 

(ii) cater to tastes and interests not 
adequately provided for by the 
programming provided for mass 
audiences, and include programming 
devoted to culture and the arts, 

(iii) reflect Canada’s regions and 
multicultural nature, 

(iv) as far as possible, be acquired 
rather than produced by those 
services, and 

(v) be made available throughout 
Canada by the most cost-efficient 
means; 

(s) private networks and programming 
undertakings should, to an extent 

(viii) refléter le caractère multiculturel 
et multiracial du Canada; 

n) les conflits entre les objectifs de la 
Société énumérés aux alinéas l) et m) et 
les intérêts de toute autre entreprise de 
radiodiffusion du système canadien de 
radiodiffusion doivent être résolus dans le 
sens de l’intérêt public ou, si l’intérêt 
public est également assuré, en faveur des 
objectifs énumérés aux alinéas l) et m); 

o) le système canadien de radiodiffusion 
devrait offrir une programmation qui 
reflète les cultures autochtones du 
Canada, au fur et à mesure de la 
disponibilité des moyens; 

p) le système devrait offrir une 
programmation adaptée aux besoins des 
personnes atteintes d’une déficience, au 
fur et à mesure de la disponibilité des 
moyens; 

q) sans qu’il soit porté atteinte à 
l’obligation qu’ont les entreprises de 
radiodiffusion de fournir la 
programmation visée à l’alinéa i), des 
services de programmation télévisée 
complémentaires, en anglais et en 
français, devraient au besoin être offerts 
afin que le système canadien de 
radiodiffusion puisse se conformer à cet 
alinéa; 

r) la programmation offerte par ces 
services devrait à la fois : 

(i) être innovatrice et compléter celle 
qui est offerte au grand public, 

(ii) répondre aux intérêts et goûts de 
ceux que la programmation offerte au 
grand public laisse insatisfaits et 
comprendre des émissions consacrées 
aux arts et à la culture, 
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consistent with the financial and other 
resources available to them, 

(i) contribute significantly to the 
creation and presentation of Canadian 
programming, and 

(ii) be responsive to the evolving 
demands of the public; and 

(t) distribution undertakings 

(i) should give priority to the carriage 
of Canadian programming services 
and, in particular, to the carriage of 
local Canadian stations, 

(ii) should provide efficient delivery 
of programming at affordable rates, 
using the most effective technologies 
available at reasonable cost, 

(iii) should, where programming 
services are supplied to them by 
broadcasting undertakings pursuant to 
contractual arrangements, provide 
reasonable terms for the carriage, 
packaging and retailing of those 
programming services, and 

(iv) may, where the Commission 
considers it appropriate, originate 
programming, including local 
programming, on such terms as are 
conducive to the achievement of the 
objectives of the broadcasting policy 
set out in this subsection, and in 
particular provide access for 
underserved linguistic and cultural 
minority communities. 

 Further declaration 

(2) It is further declared that the Canadian 
broadcasting system constitutes a single 
system and that the objectives of the 
broadcasting policy set out in subsection (1) 
can best be achieved by providing for the 
regulation and supervision of the Canadian 

(iii) refléter le caractère multiculturel 
du Canada et rendre compte de sa 
diversité régionale, 

(iv) comporter, autant que possible, 
des acquisitions plutôt que des 
productions propres, 

(v) être offerte partout au Canada de la 
manière la plus rentable, compte tenu 
de la qualité; 

s) les réseaux et les entreprises de 
programmation privés devraient, dans la 
mesure où leurs ressources financières et 
autres le leur permettent, contribuer de 
façon notable à la création et à la 
présentation d’une programmation 
canadienne tout en demeurant réceptifs à 
l’évolution de la demande du public; 

t) les entreprises de distribution : 

(i) devraient donner priorité à la 
fourniture des services de 
programmation canadienne, et ce en 
particulier par les stations locales 
canadiennes, 

(ii) devraient assurer efficacement, à 
l’aide des techniques les plus 
efficientes, la fourniture de la 
programmation à des tarifs abordables, 

(iii) devraient offrir des conditions 
acceptables relativement à la 
fourniture, la combinaison et la vente 
des services de programmation qui 
leur sont fournis, aux termes d’un 
contrat, par les entreprises de 
radiodiffusion, 

(iv) peuvent, si le Conseil le juge 
opportun, créer une programmation — 
locale ou autre — de nature à favoriser 
la réalisation des objectifs de la 
politique canadienne de 
radiodiffusion, et en particulier à 
permettre aux minorités linguistiques 
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broadcasting system by a single independent 
public authority. 

Application 

Binding on Her Majesty 

 4 (1) This Act is binding on Her Majesty in 
right of Canada or a province. 

 Application generally 

(2) This Act applies in respect of broadcasting 
undertakings carried on in whole or in part 
within Canada or on board 

(a) any ship, vessel or aircraft that is 

(i) registered or licensed under an Act 
of Parliament, or 

(ii) owned by, or under the direction 
or control of, Her Majesty in right of 
Canada or a province; 

(b) any spacecraft that is under the 
direction or control of 

(i) Her Majesty in right of Canada or a 
province, 

(ii) a citizen or resident of Canada, or 

(iii) a corporation incorporated or 
resident in Canada; or 

(c) any platform, rig, structure or 
formation that is affixed or attached to 
land situated in the continental shelf of 
Canada. 

 For greater certainty 

(3) For greater certainty, this Act applies in 
respect of broadcasting undertakings whether 
or not they are carried on for profit or as part 
of, or in connection with, any other 
undertaking or activity. 

 Idem 

et culturelles mal desservies d’avoir 
accès aux services de radiodiffusion. 

 Déclaration 

(2) Il est déclaré en outre que le système 
canadien de radiodiffusion constitue un 
système unique et que la meilleure façon 
d’atteindre les objectifs de la politique 
canadienne de radiodiffusion consiste à 
confier la réglementation et la surveillance du 
système canadien de radiodiffusion à un seul 
organisme public autonome. 

Application 

Obligation de Sa Majesté 

 4 (1) La présente loi lie Sa Majesté du chef du 
Canada ou d’une province. 

 Application 

(2) La présente loi s’applique aux entreprises 
de radiodiffusion exploitées — même en 
partie — au Canada ou à bord : 

a) d’un navire, bâtiment ou aéronef soit 
immatriculé ou bénéficiant d’un permis 
délivré aux termes d’une loi fédérale, soit 
appartenant à Sa Majesté du chef du 
Canada ou d’une province, ou relevant de 
sa compétence ou de son autorité; 

b) d’un véhicule spatial relevant de la 
compétence ou de l’autorité de Sa Majesté 
du chef du Canada ou d’une province, ou 
de celle d’un citoyen canadien, d’un 
résident du Canada ou d’une personne 
morale constituée ou résidant au Canada; 

c) d’une plate-forme, installation, 
construction ou formation fixée au plateau 
continental du Canada. 

 Idem 

(3) La présente loi s’applique aux entreprises 
de radiodiffusion exploitées ou non dans un 
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(4) For greater certainty, this Act does not 
apply to any telecommunications common 
carrier, as defined in the Telecommunications 

Act, when acting solely in that capacity. 

 1991, c. 11, s. 4; 
 1993, c. 38, s. 82; 
 1996, c. 31, s. 57. 

PART II Objects and Powers of the 

Commission in Relation to Broadcasting 

Objects 

Objects 

 5 (1) Subject to this Act and the 
Radiocommunication Act and to any 
directions to the Commission issued by the 
Governor in Council under this Act, the 
Commission shall regulate and supervise all 
aspects of the Canadian broadcasting system 
with a view to implementing the broadcasting 
policy set out in subsection 3(1) and, in so 
doing, shall have regard to the regulatory 
policy set out in subsection (2). 

 Regulatory policy 

(2) The Canadian broadcasting system should 
be regulated and supervised in a flexible 
manner that 

(a) is readily adaptable to the different 
characteristics of English and French 
language broadcasting and to the different 
conditions under which broadcasting 
undertakings that provide English or 
French language programming operate; 

(b) takes into account regional needs and 
concerns; 

(c) is readily adaptable to scientific and 
technological change; 

(d) facilitates the provision of 
broadcasting to Canadians; 

but lucratif ou dans le cours d’une autre 
activité. 

 Entreprises de télécommunication 

(4) Il demeure entendu que la présente loi ne 
s’applique pas aux entreprises de 
télécommunication — au sens de la Loi sur 

les télécommunications — n’agissant qu’à ce 
titre. 

 1991, ch. 11, art. 4; 
 1993, ch. 38, art. 82; 
 1996, ch. 31, art. 57. 

PARTIE II Mission et pouvoirs du conseil 

en matière de radiodiffusion 

Mission 

Mission 

 5 (1) Sous réserve des autres dispositions de 
la présente loi, ainsi que de la Loi sur la 

radiocommunication et des instructions qui 
lui sont données par le gouverneur en conseil 
sous le régime de la présente loi, le Conseil 
réglemente et surveille tous les aspects du 
système canadien de radiodiffusion en vue de 
mettre en oeuvre la politique canadienne de 
radiodiffusion. 

 Réglementation et surveillance 

(2) La réglementation et la surveillance du 
système devraient être souples et à la fois : 

a) tenir compte des caractéristiques de la 
radiodiffusion dans les langues française 
et anglaise et des conditions différentes 
d’exploitation auxquelles sont soumises 
les entreprises de radiodiffusion qui 
diffusent la programmation dans l’une ou 
l’autre langue; 

b) tenir compte des préoccupations et des 
besoins régionaux; 
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(e) facilitates the provision of Canadian 
programs to Canadians; 

(f) does not inhibit the development of 
information technologies and their 
application or the delivery of resultant 
services to Canadians; and 

(g) is sensitive to the administrative 
burden that, as a consequence of such 
regulation and supervision, may be 
imposed on persons carrying on 
broadcasting undertakings. 

 Conflict 

(3) The Commission shall give primary 
consideration to the objectives of the 
broadcasting policy set out in subsection 3(1) 
if, in any particular matter before the 
Commission, a conflict arises between those 
objectives and the objectives of the regulatory 
policy set out in subsection (2). 

 Employment equity 

(4) Where a broadcasting undertaking is 
subject to the Employment Equity Act, the 
powers granted to the Commission under this 
Act do not extend to the regulation or 
supervision of matters concerning 
employment equity in relation to that 
broadcasting undertaking. 

 

c) pouvoir aisément s’adapter aux progrès 
scientifiques et techniques; 

d) favoriser la radiodiffusion à l’intention 
des Canadiens; 

e) favoriser la présentation d’émissions 
canadiennes aux Canadiens; 

f) permettre la mise au point de techniques 
d’information et leur application ainsi que 
la fourniture aux Canadiens des services 
qui en découlent; 

g) tenir compte du fardeau administratif 
qu’elles sont susceptibles d’imposer aux 
exploitants d’entreprises de 
radiodiffusion. 

 Conflit 

(3) Le Conseil privilégie, dans les affaires 
dont il connaît, les objectifs de la politique 
canadienne de radiodiffusion en cas de conflit 
avec ceux prévus au paragraphe (2). 

 Équité en matière d’emploi 

(4) Les entreprises de radiodiffusion qui sont 
assujetties à la Loi sur l’équité en matière 

d’emploi ne relèvent pas des pouvoirs du 
Conseil pour ce qui est de la réglementation et 
de la surveillance du domaine de l’équité en 
matière d’emploi. 

 
 
Broadcasting Act, SC 1991, c 11, s 9(1)(h) 
 

Licences, etc. 

 9 (1) Subject to this Part, the Commission 
may, in furtherance of its objects, 

(h) require any licensee who is authorized 
to carry on a distribution undertaking to 
carry, on such terms and conditions as the 
Commission deems appropriate, 

Catégories de licences 

 9 (1) Sous réserve des autres dispositions de 
la présente partie, le Conseil peut, dans 
l’exécution de sa mission : 

h) obliger ces titulaires à offrir certains 
services de programmation selon les 
modalités qu’il précise. 
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programming services specified by the 
Commission. 

 

 

 
Broadcasting Act, SC 1991, c 11, s 10(1)(g)  
 

 10 (1) The Commission may, in furtherance 
of its objects, make regulations 

 (g) respecting the carriage of any 
foreign or other programming services 
by distribution undertakings; 

 

 10 (1) Dans l’exécution de sa mission, le 
Conseil peut, par règlement : 

g) régir la fourniture de services de 
programmation — même étrangers — 
par les entreprises de distribution; 

 
 
 
Broadcasting Act, SC 1991, c 11, s 18(3) 
 

 Where public hearing in Commission’s 

discretion 

18(3) The Commission may hold a public 
hearing, make a report, issue any decision and 
give any approval in connection with any 
complaint or representation made to the 
Commission or in connection with any other 
matter within its jurisdiction under this Act if 
it is satisfied that it would be in the public 
interest to do so. 

 

 Audiences publiques : faculté 

(3) Les plaintes et les observations présentées 
au Conseil, de même que toute autre question 
relevant de sa compétence au titre de la 
présente loi, font l’objet de telles audiences, 
d’un rapport et d’une décision — notamment 
une approbation — si le Conseil l’estime dans 
l’intérêt public. 

 

 
 
Simultaneous Programming Service Deletion and Substitution Regulations, SOR/2015-240, s 4 
 

Obligation to carry out request 

4 (1) Except as otherwise provided under 
these Regulations or in a condition of its 
licence, a licensee that receives a request 
referred to in section 3 must carry out the 
requested deletion and substitution if the 
following conditions are met: 

(a) the request is in writing and is 
received by the licensee at least four 

Observation de la demande 

4 (1) Sous réserve du présent règlement ou 
des conditions de sa licence, le titulaire qui 
reçoit la demande visée à l’article 3 doit 
retirer le service de programmation en cause 
et effectuer la substitution demandée si les 
conditions suivantes sont réunies : 

a) la demande est présentée par écrit et 
doit être reçue par le titulaire au moins 
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days before the day on which the 
programming service to be substituted 
is to be broadcast; 

(b) the programming service to be 
deleted and the programming service 
to be substituted are comparable and 
are to be broadcast simultaneously; 

(c) the programming service to be 
substituted has the same format as, or 
a higher format than, the programming 
service to be deleted; and 

(d) if the licensee carries on a 
terrestrial distribution undertaking, the 
programming service to be substituted 
has a higher priority under section 17 
of the Broadcasting Distribution 

Regulations than the programming 
service to be deleted. 

 Late request 

(2) In the case of a request that is not received 
within the period referred to in paragraph 
(1)(a) but that meets the conditions set out in 
paragraphs (1)(b) to (d), the licensee may 
carry out the requested deletion and 
substitution, except as otherwise provided 
under these Regulations or in a condition of 
its licence. 

 Decision by Commission 

(3) A licensee must not delete a programming 
service and substitute another programming 
service for it if the Commission decides under 
subsection 18(3) of the Broadcasting Act that 
the deletion and substitution are not in the 
public interest. 

 Deletion and substitution by operator 

(4) The licensee and the operator of the local 
television station or the regional television 
station may agree to have the operator carry 
out the deletion and substitution. 

quatre jours avant la date prévue pour 
la diffusion du service de 
programmation à substituer; 

b) le service de programmation à 
retirer et le service de programmation 
à substituer sont comparables et 
doivent être diffusés simultanément; 

c) le service de programmation à 
substituer est d’un format égal ou 
supérieur au service de 
programmation à retirer; 

d) dans le cas où le titulaire exploite 
une entreprise de distribution terrestre, 
le service de programmation à 
substituer a priorité, en vertu de 
l’article 17 du Règlement sur la 

distribution de radiodiffusion, sur le 
service de programmation à retirer. 

 Demande tardive 

(2) Dans le cas où la demande n’est pas reçue 
dans le délai prévu à l’alinéa (1)a) mais 
respecte les conditions prévues aux alinéas 
(1)b) à d), le titulaire peut, sous réserve du 
présent règlement ou des conditions de sa 
licence, y donner suite. 

 Décision du Conseil 

(3) Le titulaire ne peut retirer un service de 
programmation et y substituer un autre 
service de programmation si le Conseil rend 
une décision, en vertu du paragraphe 18(3) de 
la Loi sur la radiodiffusion, portant que le 
retrait et la substitution ne sont pas dans 
l’intérêt public. 

 Retrait et substitution par l’exploitant 

(4) Le titulaire et l’exploitant de la station de 
télévision locale ou de la station de télévision 
régionale peuvent s’entendre pour que ce soit 
l’exploitant qui procède au retrait et à la 
substitution. 
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 More than one request 

(5) If a licensee that carries on a terrestrial 
distribution undertaking receives a request for 
deletion and substitution from more than one 
operator of a Canadian television station, it 
must give preference to the programming 
service of the television station that has the 
highest priority under section 17 of the 
Broadcasting Distribution Regulations. 

 Discontinuation of substitution 

(6) A licensee may discontinue a deletion and 
substitution if the deleted and substituted 
programming services are not, or are no 
longer, comparable and broadcast 
simultaneously. 

 

 Plusieurs demandes 

(5) Le titulaire qui exploite une entreprise de 
distribution terrestre et reçoit une demande de 
retrait et de substitution de plusieurs 
exploitants de stations de télévision 
canadiennes doit accorder la préférence au 
service de programmation de la station de 
télévision qui a la priorité en vertu de l’article 
17 du Règlement sur la distribution de 

radiodiffusion. 

 Arrêt de la substitution 

(6) Le titulaire peut mettre fin au retrait et à la 
substitution si les services de programmation 
en cause ne sont pas ou ne sont plus 
comparables ni diffusés simultanément. 

 
 
Copyright Act, RSC, 1985, c C-42, s 31  
 

 31 (1) In this section, 

new media retransmitter means a 
person whose retransmission is lawful 
under the Broadcasting Act only by 
reason of the Exemption Order for 

New Media Broadcasting 

Undertakings issued by the Canadian 
Radio-television and 
Telecommunications Commission as 
Appendix A to Public Notice CRTC 
1999-197, as amended from time to 
time; (retransmetteur de nouveaux 

médias) 

retransmitter means a person who 
performs a function comparable to that 
of a cable retransmission system, but 
does not include a new media 
retransmitter; (retransmetteur) 

signal means a signal that carries a 
literary, dramatic, musical or artistic 
work and is transmitted for free 

 31 (1) Les définitions qui suivent s’appliquent 
au présent article. 
French version only 

oeuvre Oeuvre littéraire, dramatique, 
musicale ou artistique. (French version 

only) 

retransmetteur Personne, autre qu’un 
retransmetteur de nouveaux médias, 
dont l’activité est comparable à celle 
d’un système de retransmission par fil. 
(retransmitter) 

retransmetteur de nouveaux médias 
Personne dont la retransmission est 
légale selon les dispositions de la Loi 

sur la radiodiffusion uniquement en 
raison de l’Ordonnance d’exemption 

relative aux entreprises de 

radiodiffusion de nouveaux 

médias rendue par le Conseil de la 
radiodiffusion et des 
télécommunications canadiennes à 
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reception by the public by a terrestrial 
radio or terrestrial television station. 
(signal) 

 Retransmission of local and distant signals 

(2) It is not an infringement of copyright for a 
retransmitter to communicate to the public by 
telecommunication any literary, dramatic, 
musical or artistic work if 

(a) the communication is a 
retransmission of a local or distant 
signal; 

(b) the retransmission is lawful under 
the Broadcasting Act; 

(c) the signal is retransmitted 
simultaneously and without alteration, 
except as otherwise required or 
permitted by or under the laws of 
Canada; 

(d) in the case of the retransmission of 
a distant signal, the retransmitter has 
paid any royalties, and complied with 
any terms and conditions, fixed under 
this Act; and 

(e) the retransmitter complies with the 
applicable conditions, if any, referred 
to in paragraph (3)(b). 

 Regulations 

(3) The Governor in Council may make 
regulations 

(a) defining “local signal” and “distant 
signal” for the purposes of subsection 
(2); and 

(b) prescribing conditions for the 
purposes of paragraph (2)(e), and 
specifying whether any such condition 
applies to all retransmitters or only to 
a class of retransmitter. 

 

l’Annexe A de son avis public 1999-
197, tel que modifié de temps à autre. 
(new media retransmitter) 

signal Tout signal porteur d’une 
oeuvre transmis à titre gratuit au 
public par une station terrestre de 
radio ou de télévision. (signal) 

 Retransmission d’un signal local ou éloigné 

(2) Ne constitue pas une violation du droit 
d’auteur le fait, pour le retransmetteur, de 
communiquer une oeuvre au public par 
télécommunication si, à la fois : 

a) la communication consiste en la 
retransmission d’un signal local ou 
éloigné, selon le cas; 

b) la retransmission est licite en vertu 
de la Loi sur la radiodiffusion; 

c) le signal est retransmis, sauf 
obligation ou permission légale ou 
réglementaire, simultanément et sans 
modification; 

d) dans le cas de la retransmission 
d’un signal éloigné, le retransmetteur 
a acquitté les redevances et respecté 
les modalités fixées sous le régime de 
la présente loi; 

e) le retransmetteur respecte les 
conditions applicables, le cas échéant, 
visées à l’alinéa (3) b). 

 Règlements 

(3) Le gouverneur en conseil peut, par 
règlement : 

a) définir « signal local » et « signal 
éloigné » pour l’application du 
paragraphe (2); 

b) fixer des conditions pour 
l’application de l’alinéa (2) e) et, le 
cas échéant, prévoir si elles 
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s’appliquent à l’ensemble des 
retransmetteurs ou à une catégorie de 
ceux-ci. 

 
 
 
Copyright Act, RSC, 1985, c C-42, ss 71to74 
 
Royalties in Particular Cases 

Filing of proposed tariffs 

 71 (1) Each collective society that carries on 
the business of collecting royalties referred to 
in subsection 29.7(2) or (3) or paragraph 
31(2)(d) shall file with the Board a proposed 
tariff, but no other person may file such a 
tariff. 

 Times for filing 

(2) A proposed tariff must be 

(a) in both official languages; and 

(b) filed on or before the March 31 
immediately before the date that the 
approved tariff ceases to be effective. 

 Where no previous tariff 

(3) A collective society in respect of which no 
proposed tariff has been certified pursuant to 
paragraph 73(1)(d) shall file its proposed 
tariff on or before the March 31 immediately 
before its proposed effective date. 

 Effective period of tariffs 

(4) A proposed tariff must provide that the 
royalties are to be effective for periods of one 
or more calendar years. 

 R.S., 1985, c. C-42, s. 71; 
 1997, c. 24, s. 50; 
 2012, c. 20, s. 55. 

Redevances pour les cas particuliers 

Dépôt d’un projet de tarif 

 71 (1) Seule une société de gestion qui se 
livre à la perception des redevances visées 
aux paragraphes 29.7(2) ou (3) ou à l’alinéa 
31(2)d) peut déposer auprès de la 
Commission un projet de tarif de ces 
redevances. 

 Délai de dépôt 

(2) Le projet de tarif est à déposer, dans les 
deux langues officielles, au plus tard le 31 
mars précédant la cessation d’effet du tarif 
homologué. 

 Société non régie par un tarif homologué 

(3) Lorsqu’elle n’est pas régie par un tarif 
homologué au titre de l’alinéa 73(1)d), la 
société de gestion doit déposer son projet de 
tarif auprès de la Commission au plus tard le 
31 mars précédant la date prévue pour sa prise 
d’effet. 

 Durée de validité 

(4) Le projet de tarif prévoit des périodes 
d’effet d’une ou de plusieurs années civiles. 

 L.R. (1985), ch. C-42, art. 71; 
 1997, ch. 24, art. 50; 
 2012, ch. 20, art. 55. 

Publication du projet de tarif 

 72 (1) Dès que possible, la Commission 
publie dans la Gazette du Canada le projet de 

30

http://laws-lois.justice.gc.ca/eng/acts/C-42/FullText.html#s-71
http://www.gazette.gc.ca/


 
 

27 

Publication of proposed tariffs 

 72 (1) As soon as practicable after the receipt 
of a proposed tariff filed pursuant to section 
71, the Board shall publish it in the Canada 

Gazette and shall give notice that, within sixty 
days after the publication of the tariff, 
educational institutions or prospective 
retransmitters within the meaning of 
subsection 31(1), or their representatives, may 
file written objections to the tariff with the 
Board. 

 Board to consider proposed tariffs and 

objections 

(2) The Board shall, as soon as practicable, 
consider a proposed tariff and any objections 
thereto referred to in subsection (1) or raised 
by the Board, and 

o (a) send to the collective society 
concerned a copy of the objections so as 
to permit it to reply; and 

o (b) send to the persons who filed the 
objections a copy of any reply thereto. 

 1997, c. 24, s. 50; 
 1999, c. 31, s. 61; 
 2002, c. 26, s. 3. 

Certification 

 73 (1) On the conclusion of its consideration 
of proposed tariffs, the Board shall 

(a) establish 

(i) a manner of determining the 
royalties to be paid by educational 
institutions and by retransmitters 
within the meaning of subsection 
31(1), and 

(ii) such terms and conditions related 
to those royalties as the Board 
considers appropriate; 

tarif et donne un avis indiquant que les 
établissements d’enseignement ou les 
éventuels retransmetteurs, au sens du 
paragraphe 31(1), ou leur représentant, 
peuvent y faire opposition en déposant auprès 
d’elle une déclaration en ce sens dans les 
soixante jours suivant la publication. 

 Examen du projet de tarif 

(2) La Commission procède dans les 
meilleurs délais à l’examen du projet de tarif 
et, le cas échéant, des oppositions; elle peut 
également faire opposition au projet. Elle 
communique à la société de gestion en cause 
copie des oppositions et aux opposants les 
réponses éventuelles de celle-ci. 

 1997, ch. 24, art. 50; 
 1999, ch. 31, art. 61; 
 2002, ch. 26, art. 3. 

Mesures à prendre 

 73 (1) Au terme de son examen, la 
Commission : 

a) établit la formule tarifaire qui 
permet de déterminer les redevances à 
payer par les retransmetteurs, au sens 
du paragraphe 31(1), et les 
établissements d’enseignement et fixe, 
à son appréciation, les modalités 
afférentes aux redevances; 

b) détermine la quote-part de chaque 
société de gestion dans ces 
redevances; 

c) modifie en conséquence chacun des 
projets de tarif; 

d) certifie ceux-ci qui sont dès lors les 
tarifs homologués applicables à 
chaque société en cause. 

 Précision 
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(b) determine the portion of the royalties 
referred to in paragraph (a) that is to be 
paid to each collective society; 

(c) vary the tariffs accordingly; and 

(d) certify the tariffs as the approved 
tariffs, whereupon the tariffs become for 
the purposes of this Act the approved 
tariffs. 

 No discrimination 

(2) For greater certainty, the Board, in 
establishing a manner of determining royalties 
under paragraph (1)(a) or in apportioning 
them under paragraph (1)(b), may not 
discriminate between owners of copyright on 
the ground of their nationality or residence. 

 Publication of approved tariffs 

(3) The Board shall publish the approved 
tariffs in the Canada Gazette as soon as 
practicable and send a copy of each approved 
tariff, together with the reasons for the 
Board’s decision, to each collective society 
that filed a proposed tariff and to any person 
who filed an objection. 

 1997, c. 24, s. 50; 
 1999, c. 31, s. 62; 
 2002, c. 26, s. 4. 

Special case 

 74 (1) The Board shall, in establishing a 
manner of determining royalties under 
paragraph 73(1)(a), ensure that there is a 
preferential rate for small retransmission 
systems. 

 Regulations 

(2) The Governor in Council may make 
regulations defining “small retransmission 
systems” for the purpose of subsection (1). 

 

(2) Il demeure entendu que ni la formule 
tarifaire ni la quote-part ne peuvent établir 
une discrimination entre les titulaires de droit 
d’auteur fondée sur leur nationalité ou leur 
résidence. 

 Publication 

(3) La Commission publie dès que possible 
dans la Gazette du Canada les tarifs 
homologués; elle en envoie copie, 
accompagnée des motifs de sa décision, à 
chaque société de gestion ayant déposé un 
projet de tarif et aux opposants. 

 1997, ch. 24, art. 50; 
 1999, ch. 31, art. 62; 
 2002, ch. 26, art. 4. 

Cas spéciaux 

 74 (1) La Commission est tenue de fixer des 
redevances à un taux préférentiel pour les 
petits systèmes de retransmission. 

 Règlement 

(2) Le gouverneur en conseil peut, par 
règlement, définir « petit système de 
retransmission ». 
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Canada – US Free Trade Agreement [CUSFTA], 2 January1988, Article 2006(1) (entered into 
force 1 January 1989) 
 
Article 2006: Retransmission Rights 

 
1. Each Party's copyright law shall provide a copyright holder of the other Party with a 
right of equitable and non-discriminatory remuneration for any retransmission to the 
public of the copyright holder's program where the original transmission of the 
program is carried in distant signals intended for free, over-the-air reception by the 
general public. Each Party may determine the conditions under which the right shall 
be exercised. For Canada, the date on which a remuneration system shall be in place, 
and from which remuneration shall accrue, shall be twelve months after the 
amendment of Canada's Copyright Act implementing Canada's obligations under this 
paragraph, and in any case no later than January 1, 1990. 
 
2. Each Party's copyright law shall provide that: 
 

a) retransmission to the public of program signals not intended in the original 
transmission for free, over-the-air reception by the general public shall be 
permitted only with the authorization of the holder of copyright in the program; 
and 
 
b) where the original transmission of the program is carried in signals intended 
for free, over-the-air reception by the general public, willful retransmission in 
altered form or nonsimultaneous retransmission of signals carrying a copyright 
holder's program shall be permitted only with the authorization of the holder of 
copyright in the program. 

 
3. Nothing in paragraph 2(b) shall be construed to prevent a Party from: 
 

a) maintaining those measures in effect on October 4, 1987 that  
 

i) require cable systems to substitute a higher priority or nondistant 
signal broadcast by a television station for a simultaneous lower priority 
or distant signal when the lower priority or distant signal carries 
programming substantially identical to the higher priority or non-distant 
signal, 
 
ii) prohibit the retransmission of a distant signal by a cable system 
where  
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A) broadcast of the program is blacked out in the local 
market, or 
 
B) the cable system distributes a network-carried program 
broadcast by a local network-affiliated television station,  

 
iii) prohibit the retransmission of certain programming content, such 
as abusive and obscene material, alcoholic beverages or other 
prohibited products, provided that these measures are applied on a 
non-discriminatory basis and that the program or advertisement in 
which the programming content appears is deleted in its entirety, 

 
iv) prohibit the retransmission of certain programs, advertisements or 
announcements during an election or referendum, 
 
v) authorize the preemption of programs at the request of a Party for 
urgent and important non-commercial communications, 
 
vi) require a cable system, whose licence as of October 4, 1987 
contained an invocable condition requiring the system to delete 
commercial materials and substitute therefore noncommercial 
materials, to implement such a condition; provided that with respect to 
those cable systems that were not implementing such licensing 
conditions as of that date, such conditions of licence shall be 
eliminated upon licence renewal, or  
 
vii) permit non-simultaneous retransmissions in remotely located 
areas where simultaneous reception and retransmission are 
impractical; or 

 
b) introducing measures, including measures such as those specified in 
subparagraphs (a)(i) and (a)(ii)(B), to enable the local licensee of the 
copyrighted program to exploit fully the commercial value of its licence. 

 
4. Immediately following implementation of the obligations in paragraph 1, the 
Parties shall establish a joint advisory committee comprised of government and 
private sector experts to review outstanding issues related to retransmission rights in 
both countries to make recommendations to the Parties within twelve months. 
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Court File No.: 37897 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 

 

B E T W E E N :  

 

NATIONAL FOOTBALL LEAGUE, NFL INTERNATIONAL LLC AND NFL 

PRODUCTIONS LLC 

Applicants (Appellants) 

- and – 

ATTORNEY GENERAL OF CANADA 

Respondent (Respondent) 

- and – 

CANADIAN RADIO-TELEVISION AND TELECOMMUNICATIONS 

COMMISSION 

 

Intervener 

AFFIDAVIT OF LISA MINAROVICH,  

SWORN MARCH 14, 2018 

 

I, LISA MINAROVICH, of the City of Brampton, in the Regional Municipality of Peel, 

MAKE OATH AND SAY: 

1. I am a paralegal employed in the Ontario Regional Office, of the Department of Justice 

Canada, where I assist Michael H. Morris, legal counsel, who has carriage of this file 

on behalf of the Respondent, the Attorney General of Canada. In that capacity, I have 

knowledge of the matters hereinafter deposed. 

2. Attached to my affidavit and marked as Exhibit “A” is a copy of Broadcasting Notice 

of Invitation CRTC 2013-563, accessed and printed on March 13th, 2018 from 

https://crtc.gc.ca/eng/archive/2013/2013-563.pdf. 
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3. Attached to my affidavit and marked as Exhibit “B” is a copy of Broadcasting Notice 

of Consultation 2014-190, accessed and printed on March 13th, 2018 from 

https://crtc.gc.ca/eng/archive/2014/2014-190.pdf. 

4. Attached to my affidavit and marked as Exhibit “C” is a copy of Broadcasting 

Regulation Policy 2015-25, accessed and printed on March 13th, 2018 from 

https://crtc.gc.ca/eng/archive/2015/2015-25.pdf. 

5. I make this affidavit in support of the Attorney General’s of Canada response to the 

application for leave to appeal in the above-noted matter and for no other or improper 

purpose. 

SWORN before me at the City of 

Toronto , in the Province of Ontario,        

on this 14th of March, 2018 

) 

) 

) 

 

Commissioner for Taking Affidavits  LISA MINAROVICH 
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 This is Exhibit “      ” mentioned and 

referred to in the Affidavit of  

                   LISA MINAROVICH 

Sworn before me this                  day of  

                                                  , A.D. 2018 
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Broadcasting Notice of Invitation CRTC 2013-563 
PDF version 

Ottawa, 24 October 2013 

Let’s Talk TV: A conversation with Canadians about the future of 
television 

The Canadian Radio-television and Telecommunications Commission (CRTC) needs your 
input to shape the future of your television system. Canadian television must deliver 
compelling and diverse programming in an age of digital technology marked by an 
abundance of channels and on-demand content available on many platforms (cable, 
satellite, the Internet, mobile devices). Your input is vital to helping us shape your 
television system into one that meets the needs of Canadians as consumers, creators and 
citizens and that is adaptable for years to come. To get the conversation going, we have 
put together some facts and questions on Canadian television below. Your answers to 
these questions will help us shape the future of Canadian television. 

Join the online discussion forum: 
www.crtc.gc.ca/talktv  

Host a “Flash!” conference: 
www.crtc.gc/eng/com300/cwc1.htm 

Use the: 
[Comment/answer form] 

Phone us: 
1-800-368-0390 

Email us: 
talktv@crtc.gc.ca 

Write us: 
CRTC, Ottawa, Ontario K1A 0N2 

Fax us: 
819-994-0218 

Introduction 

Television is important to Canadians. It’s a source of news and information, it entertains, 
it enlightens and it provides us with a shared cultural and social experience. Whether we 
collectively celebrate our Olympic and Paralympic athletes, get information on our local 
news and weather, or simply watch our favorite shows, Canadian television is there to 
serve our needs and interests and reflect the circumstances and aspirations of Canadian 
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men, women and children. The CRTC’s role under the Broadcasting Act is to make sure 
that the Canadian television system delivers compelling and diverse programming in an 
age of digital technology marked by an abundance of channels and on-demand content. 

Canadians are entitled to an open, diverse and affordable television system that is 
responsive and forward-looking, a system that provides us with the best of what Canada 
has to offer alongside the very best international content. The CRTC will be holding a 
hearing in September 2014 to ensure that, moving forward, our television system 
achieves this objective. But before we make any changes, we need to hear from you. We 
want to hear about your television experience—what’s working and what isn’t. Is 
Canada’s television system providing you with the programming you want? On the 
devices you choose? Are you well served in the way you receive programming? Are you 
getting the information you need to make informed choices?  

We want to put Canadians at the centre of their television system to ensure that:  

• as a citizen, you can participate fully in the life of your country, province and 
community;  

• as a consumer, you have programming choices, on many competitive platforms, 
such as cable, satellite, the Internet or mobile devices; and 

• as a content creator, you have opportunities to produce content for Canadians and 
international audiences. 

Share your views, your stories and your experiences. Your feedback will help us shape 
the future of Canadian television. It is, after all, your television system.  

How can you participate? 

Making the right choices about how we shape Canadian television requires a complete 
and in-depth understanding of the Canadian television viewing experience. You can help 
us by providing your views and comments in a number of ways over the next several 
months. 

The CRTC intends to conduct this review over 3 phases. Phases 1 and 2 are more 
exploratory in nature, whereas in Phase 3 we will act on what we learned in the first two 
phases.  

Phase 1: Tell us what you think  

Phase 2: We will share what you said 

Phase 3: Shaping a renewed television system 
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Phase 1:  Tell us what you think  

(a) Join the online discussion forum  

The CRTC has launched an online discussion forum today. Share your views and 
exchange with other Canadians at www.crtc.gc.ca/talktv.  

(b) Host a “Flash!” conference 

This is a unique way of participating in the conversation. It allows anyone to hold a 
volunteer-organized conference to discuss and explore the issues. The aim of the 
conference is to facilitate participation at the ‘grassroots level’ and gather a set of positive 
and realistic contributions. The outcomes of the conference will then be summarized in a 
report filed with the CRTC. Additional information regarding these conferences can be 
found at www.crtc.gc.ca/eng/com300/cwc1.htm. 

(c) Use the form on our website 

Provide your comments through our Comment/answer form. 

(d) Write to us 

Send your letters to CRTC, Ottawa, Ontario K1A 0N2, email us at talktv@crtc.gc.ca or 
fax us your message at 819-994-0218. 

(e) Phone us 

You can also leave us your comments in the form of a message by calling the following 
toll-free number: 1-800-368-0390. 

In Phase 1, the CRTC will accept all letters and comments it receives by 22 November 
2013. The “Flash!” conferences are subject to a different timetable. 

Phase 2:  We will share what you said 

Following Phase 1, the CRTC will publish a report on all your input. Your input in 
Phase 1 will also serve to structure an interactive questionnaire. This questionnaire will 
invite Canadians to engage in a more in-depth and personal deliberation around specific 
issues. You will be asked to make tough choices between certain options. The 
questionnaire will be posted on the CRTC’s website and paper copies will also be 
available.  

This report and questionnaire will help us validate your input and serve as a basis for 
discussion for the third phase of the conversation, shaping a renewed television system. 

Phase 3:  Shaping a renewed television system 

In Phase 3, the CRTC will propose new approaches for the Canadian television system to 
be discussed at a public hearing in September 2014. All of your input will be part of the 
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record of this hearing and will be available on the CRTC’s website at www.crtc.gc.ca. 
Further details concerning this public hearing will be provided in a notice of consultation 
to be published at a later date. 

Things you should know about participating... 

To help you participate, in what follows, the CRTC has put together some background 
information, facts and questions on Canadian television. We’re inviting you to provide 
your thoughts, comments and suggestions based on three broad themes: 

• Programming: What do you think about what’s on television? 

• Technology: What do you think about how you receive television programming? 

• Viewer toolkit: Do you have enough information to make informed choices and seek 
solutions if you’re not satisfied? 

This conversation is public and as such the information you provide (for example, your 
name, email and other contact information) will become part of a publicly accessible file 
and will be posted on the CRTC’s website. However, a general search of the CRTC’s 
website or through a third-party search engine will not provide access to specific personal 
information, and the information you provide to the CRTC will only be used and 
disclosed for purposes that are consistent with this conversation and any subsequent 
proceedings.   

Pursuant to section 7 of the Canadian Radio-television and Telecommunications 
Commission Rules of Practice and Procedure (the Rules), the Commission is dispensing 
with the Rules for this notice of invitation. The process that will apply is set out in this 
notice. Any follow-up proceedings that may arise as a result of the current process will, 
unless otherwise noted, be subject to the Rules. 

We encourage you to follow the progress of this conversation through our website since 
additional information may be added that you may find useful when participating. You 
can also follow us on Twitter @crtceng and track conversation-specific issues using the 
#TalkTV #CRTC hashtags. 

We look forward to hearing what you have to say. 
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On average, Canadians watch 
28 hours of television a week.  

In Francophone markets, 63.2% 
of these hours are to Canadian 
French-language programs. 

In Anglophone markets, 43.8% 
of these hours are to Canadian 
English-language programs.  

Additionally, Canadians between 
the ages of 18 and 34 watch 
Canadian television slightly 
more than those aged 39-45 
(20% and 19% of their viewing 
time respectively). Canadians 
between the ages of 50 and 64 
spend 25% of their viewing time 
watching Canadian television. 

Almost 99% of viewing in the Quebec Francophone market is to Canadian television channels, while 
86% of viewing outside of Quebec is to Canadian services.  Viewing to Canadian programs differs in 
Anglophone and Francophone markets. Of the top 20 programs broadcast in Anglophone markets in 
2011-2012, only 7 were Canadian, 6 of those being sports-related.  In the Francophone market, all of 
the top 20 programs were Canadian and none were sports-related. 

To get the conversation going... Why have a conversation on television 
now? 

The way Canadians access television programming is 
changing. We need to make sure that the approach we 
adopt provides Canadians with access to a world-class 
television system.   

The way Canadians experience television is also 
changing. Sixty years ago, we gathered around a single 
box in the living room and jiggled the rabbit ears to tune 
in a handful of channels. Today, Canadian viewing 
experiences are as varied as Canadians themselves—
from the young urbanite who watches the highlights of 
last night’s hockey game on a tablet to the senior citizen 
on a fixed income who relies on traditional television to 
stay informed on what goes on in the community. The 
majority of Canadians still receive their programming 
through a cable or satellite provider. Some watch free 
over-the-air television. Increasingly, however, 
Canadians watch television on a wide range of devices, 
from handheld smart phones to huge home theatre 
television screens, and more and more are connecting 
their televisions to the Internet.   

How Canadians choose to watch television is also changing. While many Canadians still 
watch scheduled programming, we increasingly choose when to watch our programs, 
whether recorded on personal video recorders or accessed through video-on-demand or 
online services such as Tou.tv, Netflix and YouTube. Today, video content is accessible 
just about anywhere, anytime. As a result, Canadians’ expectations have changed.  

In light of these changes, our broadcasting system has to be healthy, diverse and 
responsive enough to meet the expectations of all Canadians today and in the future. 

Who we are and what we do 

The CRTC regulates and supervises the broadcasting industry to ensure that it meets the 
needs of Canadians. The Broadcasting Act provides the CRTC with its marching orders 
by setting out the objectives for the Canadian broadcasting system. These include: 
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• providing Canadians with a wide range of programming that reflects Canadian 
attitudes, opinions, ideas, values and artistic creativity.  The programming provided 
should be adaptable to changes in technology and affordable.  

• protecting the interests of Canadians. For example, the programming provided 
should: 

o provide information and analysis concerning Canada and other countries from a 
Canadian point of view; 

o be accessible to people with disabilities; and 

o reflect the circumstances and aspirations of Canadian men, women and children, 
including equal rights, the linguistic duality and multicultural and multiracial 
nature of Canadian society and the special place of aboriginal peoples in our 
society. 

• supporting Canadian creators so that they can provide Canadians with varied and 
compelling creative content that is drawn from local, regional, national and 
international sources and that is available on a range of platforms.   

In order to meet these important objectives, the CRTC has required the broadcasting 
industry to follow certain rules. Now we are asking if these rules are still the best way to 
achieve our goals or if the changing television environment calls for a fresh approach.  

Theme 1 

Programming: What do you think about what’s on television? 

Introduction 

You may be a sports fan or a news junkie. Or maybe your preferences go to 
documentaries, films, sitcoms or children’s programs. Perhaps you’re most drawn to local 
or regional programming or maybe you want Hollywood or international content.  

If you subscribe to cable or satellite, as you browse through your TV guide, you may 
notice you have access to all kinds of television channels, some part of your basic 
package, others to which you can choose to subscribe. In fact, there are now more than 
700 television services authorized to broadcast in Canada.  

Background 

One of the CRTC’s roles is to make sure Canadians have access on various platforms to 
compelling television programming in English and French both from within and outside 
Canada. The creation of high-quality Canadian programs can be challenging for our 
television industry given that Canada has a small population spread over a very large 
territory and is neighbour to a powerhouse of English-language programming. The 
French-language television market faces its own unique challenges given that Canada’s 
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Francophone population is even smaller than its 
Anglophone population and mainly concentrated in 
Quebec, with a small proportion of Francophones spread 
over the rest of the country. 

Currently, the CRTC requires broadcasters and television 
service providers to contribute to the creation, 
presentation and promotion of Canadian programs using 
predominantly Canadian resources. Broadcasters such as 
CTV, CBC/Radio-Canada, TVA and Global must devote 
a portion of their schedule to Canadian programs and 
spend a certain amount of their revenues on the 
production and/or purchase of Canadian programs. 
Television service providers such as Rogers, Videotron, 
Shaw and Bell must contribute a certain percentage of 
their revenues to funds that support Canadian 
programming. Cable companies can also use some of this 
money to operate community channels in the 
communities they serve.  

A new environment 

As content sources and viewing platforms multiply and consumer habits change, one of 
the CRTC’s challenges is to ensure the continued availability of programming, including 
high-quality Canadian programming, that is diverse and meets the needs and interests of 
all Canadians. 

In a 700+ channel universe, competition for your viewing time is fiercer now than ever. 
The size of an audience contributes to the creation of Canadian programs.   

Questions 

1. What television programs are most important to you (children’s programming, 
comedy, documentaries, drama, feature films, news, sports, reality TV, variety, 
other)? Why? 

2. Do you know which of the television programs you watch are Canadian? If so, 
how do you know which programs are Canadian? Would it be important for you 
to know which programs are Canadian? Why? 

3. What programs do you consider to be local television programming—programs 
about your city, your province, other? How important is local news to you? Why? 
How important is community access programming and “community TV” to you? 
Why? 

4. Do you think the programming on television is fully reflective of Canada’s 
cultural, ethnic, linguistic, geographic and demographic diversity? If not, what’s 
missing? How important is reflection to you? Why? 

In 2011-2012, 
broadcasters spent 
$2.9 billion on 
Canadian 
programming, 
including $411.2 
million (14%) on 
Canadian 
dramas/comedies. 

Cable and satellite 
TV service 
providers 
$394 million to 
finance the 
production of 
Canadian 
programming. 
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5. What do you think programming will look like in the next 5 to 10 years? Why? 
Would you be satisfied with that situation? Why? 

Theme 2  

Technology: What do you think about how you receive television 
programming? 

Introduction 

You may like watching television on the big screen in your living room. Or maybe you 
want to catch videos on-the-go on your smart phone or tablet. Or maybe a little (or a lot) 
of both. Your television may be received by cable, satellite or Internet Protocol TV 
(IPTV). You may prefer to watch video content over the Internet or just get local signals 
on your television set.  Maybe you watch content live, record it for later or watch it 
on-demand or online.   

Background 

In the 1960s and 1970s, cable companies emerged 
onto the Canadian broadcasting scene, extending 
the reach of local over-the-air television channels 
and providing Canadians with a higher quality 
viewing experience. They were joined in the mid-
1990s by satellite providers and more recently by 
telephone companies, thus increasing the options 
consumers have when looking for a way to get 
their television services.  

The majority of cable and satellite companies offer 
channels to their customers in packages containing 
many different types of channels. Most also offer 
theme packages and some even offer a more 
flexible “pick-a-pack” or “pick-and-pay” options.  

There are both technological and business reasons 
why television channels have typically been 
provided in larger set packages.  For one, old 
analog technology prevented cable companies 
from offering TV channels on an individual basis. 
It was most practical then for cable companies to 
create bigger packages containing a large variety 
of channels that were meant to appeal to the 
broadest number of viewers.  

Both television service providers and broadcasters also found that larger packages 
ensured reasonably predictable revenues and offered value to customers. These packages 
also provided support to more niche programming services as these services play a 

Past Canadian programs such as 
“DeGrassi,” “Corner Gas,” 
“Passe-Partout” and “la Petite 
Vie” have been true Canadian 
success stories.  

In Canada’s Anglophone 
market, “Flashpoint,” “Rookie 
Blue” and “The Listener” 
consistently receive more than a 
million viewers, on par with 
many popular American shows. 
Recently, “The Amazing Race 
Canada” was able to pull in 
more than 3 million Canadian 
viewers.  

In the Francophone market, all 
of the top 20 programs, 
including “Unité 9,” “Le 
Banquier” and “19-2” attracted 
more than 1.3 million viewers. 
“Bye Bye 2012” was watched by 
almost 3.5 million people, and 
“La Voix” had audiences of 
2.3 million. 
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According to a 2012 survey: 
•  42% of Canadians have a 
personal video recorder (PVR), 
51% have a smart phone and 
26% have a tablet 
•  18% watch video-on-demand 
provided by a cable company 
•  4% watch only TV online  
•  6% watch over-the-air TV  
•  58% of Anglophones and 61% 
of Francophones don’t watch 
Internet TV 
•  33% of Anglophones and 36% 
of Francophones watch both 
Internet TV and ‘traditional’ TV 
•  21% of Anglophones and 5% 
of Francophones subscribe to 
Netflix 

valuable role in serving the diverse needs and interests of Canadians but might not 
survive in a “pick-and-pay” world. Packaging is usually the result of business 
negotiations between broadcasters and television service providers.  

The CRTC requires distributors to provide their subscribers with more Canadian 
television channels overall than non-Canadian television channels. Other than that, the 
CRTC has a limited number of rules regarding how Canadian and non-Canadian services 
should be packaged together. They deal with specific types of services such as adult 
channels and third-language programming services.   

A new environment 

New technologies have allowed the viewing of 
video content to become a more customized 
experience, which has increased expectations with 
respect to traditional TV consumption. The CRTC 
has been hearing more and more from Canadians 
who would like to be able to pay for and watch 
only the programming they want. This may suit 
some viewers, but not others who may be happy 
with the value they get from larger packages of 
channels. 

Questions 

1. How do you prefer to watch television—on 
a traditional television set, online, on a 
smart phone, etc.? Why? How do you 
usually watch television programs—live, 
on-demand, recorded on a PVR, other? Why? 

2. If you subscribe to cable TV or satellite TV, how satisfied are you with the way 
your channels are packaged? 

3. What type of television service do you subscribe to—cable TV, satellite TV, 
Internet Protocol TV (IPTV) or other?  Do you intend to stay with your type of 
television subscription in the next few years or switch to something else? What 
would make you stay? What would make you switch?  

4. How do you think we will receive and watch television in Canada in the next 5 to 
10 years? Why? Would you be satisfied with that situation? Why? 
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In 2012, the CRTC handled 4,761 broadcasting-related complaints: 1,032 related to billing, 
673 to signal substitution, 653 to choice in programming packages, 1,316 to broadcasting 
content, 252 to closed captioning and 36 to described video. 

Most programming-related complaints are handled by the Canadian Broadcast Standards 
Council (CBSC). Some are dealt with by the CBC ombudsman, who responds to complaints 
about CBC’s journalistic standards and practices. 

Changes to Canadian 
television affect certain 
segments of the Canadian 
population more directly.   
 
When channels are removed 
or repackaged, the CRTC 
hears about it. Just in the past 
6 months, the CRTC has 
received 220 such complaints. 
 
When rates increase, 
Canadians voice their 
concerns.  In the past 6 
months, the CRTC has 
received 181 such complaints. 

Theme 3 

Viewer toolkit: Do you have enough information to make informed choices 
and seek solutions if you’re not satisfied? 

Introduction 

The content of television can be compelling to 
some but of questionable quality or offensive to 
others. How this content is aired and accessed is a 
delicate balance between freedom of expression 
and a respect for community standards. An 
overwhelming majority of Canadians receive their 
television programming from cable or satellite 
providers. Whether it is programming, billing or 
customer service issues, an important goal for the 
CRTC is providing Canadians with the tools they 
need to make informed choices about 
programming for themselves and their families.   

Background 

Most households in Canada have the choice of more than one television distributor. Some 
of these are large integrated companies who can combine or “bundle” television offerings 
with other services such as wireless and traditional telephone. Others are smaller local 
companies who specialize in providing television content and nothing else. 

The CRTC has, in cooperation with broadcasters and television service providers, 
developed codes of conduct and organizations, such as the Canadian Broadcast Standards 
Council, whose purpose is to respond to Canadians’ concerns about the television 
services they receive.   

The CRTC also currently enforces certain rules that apply to programming, including 
rules designed to protect children from inappropriate programming and other rules 
designed to make sure that programming is accessible to persons with disabilities. 
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A new environment 

Bundling services can provide Canadians with a “one-stop shop” for all their 
communication needs. However, because of the number of competing television service 
providers, Canadians need to be empowered with the right information to make informed 
choices about their service provider(s). 

Questions 

1. How satisfied are you that your television service provider supplies the 
information you need to understand your service options, including packaging and 
pricing? 

2. Are you experiencing barriers that prevent you from changing your television 
packages or switching to another television distributor? If so, what are those 
barriers? 

3. How satisfied are you that your television service provider supplies the 
information you need to make informed choices about programming that you may 
consider inappropriate for you or your family? 

4. Do you have a visual or hearing impairment? If so, how satisfied are you with the 
tools available to enable you to share in our television culture?  

5. Do you know where you can voice your concerns over television content, your 
television services and bills? 

6. How do you think we will make informed content choices as program viewers and 
consumers in Canada in the next 5 to 10 years? Why? Would you be satisfied with 
that situation? Why? 

Conclusion 

We hope that these facts and questions have provided you with an interesting starting-
point to begin the conversation on the future of Canadian television. This is what we 
think, but don’t feel constrained with what we’ve put forward. We look forward to 
hearing from you, your colleagues, your friends and your family. Thanks for 
participating. 
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Broadcasting Notice of Consultation CRTC 2014-190 
PDF version 

Ottawa, 24 April 2014 

Notice of hearing  

8 September 2014 
Gatineau, Quebec  

Let’s Talk TV 

Deadline for submission of interventions/comments: 25 June 2014 

[Submit an intervention/comment/answer or view related documents] 

The Commission launches Phase 3 of Let’s Talk TV: A Conversation with Canadians. 
Phase 3 is a formal review of the television system that draws on the issues and priorities 
identified by Canadians in Phases 1 and 2. It will include an oral public hearing that will 
begin on 8 September 2014. In this notice, the Commission 

• provides background information on the Canadian television broadcasting 
system; 

• requests information regarding trends and future developments in television; and  

• discusses and calls for comment on various issues and, in some cases, possible 
approaches for a revised framework for the television system. 

The issues are organized according to three public interest outcomes:  

• A Canadian television system that fosters choice and flexibility in selecting 
programming services 

• A Canadian television system that encourages the creation of compelling and 
diverse Canadian programming 

• A Canadian television system that empowers Canadians to make informed choices 
and provides recourse mechanisms in the case of disputes 

The deadline for filing comments is 25 June 2014. Complete information about how to 
file can be found at the end of this notice. 
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Introduction 

1. The Commission will hold a hearing commencing on 8 September 2014 at 9 a.m. at 
the Conference Centre, Phase IV, 140 Promenade du Portage, Gatineau, 
Quebec, to consider the matters discussed below. 

2. Although the public hearing will be held in Gatineau, Quebec, parties may 
participate from the Commission’s regional offices via videoconference. Parties 
interested in doing so are asked to indicate, at the time they file their interventions, 
the regional office where they wish to appear. A list of the Commission’s regional 
offices is included in this notice. In addition, the Commission may provide Skype, 
videoconference or teleconference links to other locations should it receive requests 
to do so. 

3. On 24 October 2013, the Commission launched a conversation with Canadians about 
the future of television.  

4. The Commission established a conversation consisting of three phases, two of which 
are now complete. During Phase 1, the Commission sought comments from 
Canadians on what they think about their television system. The Commission 
received over 1,300 comments through various channels (e-mail, an online 
discussion forum, fax, mail, an online form and a 1-800 number). The Commission 
also received 26 “Flash!” Conference1

5. During Phase 2, Canadians were invited to fill out the Let’s Talk TV: Choicebook. 
This interactive questionnaire was developed using the comments that the 
Commission received during Phase 1. In the questionnaire, the Commission asked 
Canadians to consider possible scenarios that certain changes to the television system 
could bring about and to weigh some of the difficult choices that may be addressed in 
the present proceeding. The scenarios were designed to give Canadians an 
opportunity to think about how the various needs and interests of other Canadians 
may relate to their own, while keeping in mind the Commission’s mandate. More 
than 7,500 people completed the Choicebook. 

 reports from consumer groups, industry 
associations, schools and universities. 

6. The content of the Let’s Talk TV conversation with Canadians to date is available on 
the Commission’s website and includes the following: 

• Let’s Talk TV: A report on comments received during Phase I;  

• Reports from “Flash!” Conferences received during Phase I;  

• Let’s Talk TV: A conversation with Canadians – Quantitative Research 
Report (the Quantitative Research Report), public opinion research conducted 
by Harris/Décima; and  

1“ Flash!” Conferences were group discussions organized by Canadians to discuss the future of television in 
Canada. The host of each “Flash!” conference submitted a report on the group’s discussion.i 
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• Let’s Talk TV: Choicebook, research conducted by Hill+Knowlton Strategies 
(results to be available on the Commission website shortly). 

7. Today, the Commission launches Phase 3, a formal review of the Commission’s 
policy approach to the television system that draws on the issues and priorities 
identified by Canadians in Phases 1 and 2.  

8. In this notice, the Commission:  

• provides background information on the Canadian television broadcasting 
system; 

• requests information regarding trends and future developments in television; 
and 

• discusses and calls for comment on various issues and, in some cases, possible 
approaches for a revised framework for the television system. 

9. In Maximizing the ability of Canadian consumers to subscribe to discretionary 
services on a service-by-service basis (the Report), also issued today, the 
Commission sets out its response to Order in Council 2013-1167. The Order in 
Council requested that the Commission report on how the ability of Canadian 
consumers to subscribe to pay and specialty television services (also known as 
discretionary services) on a service-by-service basis can be maximized in a manner 
that most appropriately furthers the implementation of the objectives of the 
Broadcasting Act (the Act). In its response, the Commission set out its proposed 
approach and indicated that such an approach would be examined as part of the Let’s 
Talk TV proceeding. Questions on this matter are included in this notice.  

10. The deadline for filing comments is 25 June 2014. Complete information about how 
to file can be found at the end of this notice. The Commission requests that, 
whenever possible, parties provide evidence in support of whatever comments or 
proposals they may make. The questions in this notice are numbered, and the 
Commission asks that parties identify the number of the questions to which they are 
responding. The Commission also encourages parties and interested persons to 
monitor the record of the proceeding, available on the Commission’s website, as 
additional information could be added that they may find useful in preparing their 
submissions. In addition, the Commission may ask parties to respond to additional 
questions. These questions and the responses will be placed on the public record. 
Public interest and consumer groups that need help with the cost of participating in 
this proceeding can apply to the Broadcasting Participation Fund. For more 
information on this Fund please see www.bpf-fpr.ca.  

11. To focus discussion and debate during the oral phase of the public hearing, the 
Commission expects to publish an additional document in August 2014 that will set 
out areas for exploration at the hearing based on the comments received.  
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The current broadcasting environment 

The Canadian television system today 

12. The Canadian television system is a thriving industry that directly employs almost 
60,000 people. This system offers a wide range of over 700 Canadian and non-
Canadian services.2

13. The Canadian television system presents programming that draws millions of 
Canadian viewers on a variety of platforms. Programming is delivered over a well-
developed system, which ensures that programming is available to Canadians no 
matter where they are in the country. Viewing to the television system, and to 
Canadian programming specifically, remains stable. 

 These services operate in multiple languages and in a wide array 
of fields from drama, music and sports to news and documentaries. 

3

14. The private television industry includes large, vertically integrated (VI) companies as 
well as smaller players. The industry is economically diverse, garnering revenues 
from different sources. Local television stations receive revenues from local and 
national advertising. Specialty services receive revenues from advertising (primarily 
national) and subscriber fees. Broadcasting distribution undertakings (BDUs), such 
as cable and satellite providers, are financed by subscriber fees.  

  

15. The Canadian television system consists of viewers, programming services (such as, 
local television stations and specialty television services), BDUs and the production 
sector. Programming services and BDUs fulfill an important role as content 
aggregators. Programming services aggregate programs for broadcast to the public, 
while BDUs aggregate programming services for distribution to subscribers. 
Programming services and BDUs, include both licensed and exempt services. Often, 
programming services and BDUs with a large number of subscribers must operate 
under a licence, while those with a small number of subscribers can operate under 
one of the Commission’s exemption orders. Broadcasting services delivered over the 
Internet or on mobile devices are other examples of exempt services that form part of 
the television system.  

16. The French- and English-language markets have evolved separately due to different 
conditions and needs. The French-language market includes both the province of 
Quebec and official language minority communities (OLMCs) in other parts of the 
country. Market and consumer demand in Quebec ensures the production of diverse 
Canadian French-language programming. This programming is popular and 
successful. However, the size of the market limits both the number of services in 
existence and the production of more niche programming. 

2 See the Communications Monitoring Report 2013: 
http://www.crtc.gc.ca/eng/publications/reports/PolicyMonitoring/2013/cmr4.htm#n9.  
3 See section 4.3 Audience Measurement of the Communications Monitoring Report 2013: 
http://www.crtc.gc.ca/eng/publications/reports/PolicyMonitoring/2013/cmr4.htm#n11.    
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17. With respect to the English-language market, which includes the OLMCs in the 
province of Quebec, most viewing is to Canadian programming services. However, 
many of the most popular programs, with the exception of news and sports, are non-
Canadian. Since it has often historically been less expensive for television services to 
acquire programming from the United States (U.S.) than to produce and promote 
Canadian programming, U.S. programming is widely available in the English-
language market from both Canadian and U.S. programming services. Viewership of 
Canadian programs, however, remains stable and numerous popular 
English-language Canadian programs are widely viewed by Canadians.4

18. Although consumers in both linguistic markets continue to watch programs on their 
traditional TV sets, a significant number of them have adopted new technologies.

  

5

The current regulatory approach 

 A 
slightly larger proportion of consumers in the English-language market have adopted 
new technologies, perhaps due in part to the wider availability of English-language 
content on various platforms.  

19. In its early years, the Commission’s regulatory approach focused primarily on 
mainstream programming offered to a general audience, mostly through television 
stations received by Canadians directly over-the-air or through BDUs. Since these 
stations relied exclusively on advertising revenues to fund the broadcast of 
programming and to maintain their operations, regulation often focused on 
maintaining the integrity of local advertising markets and limiting potential loss of 
advertising revenues to distant Canadian and U.S. stations. 

20. The Commission revised its approach in the late 1980s and in the 1990s to respond to 
the rising importance of targeted programming aimed at segments of the public 
defined by demographic characteristics or common interests. This resulted in the 
emergence of a large number of specialty and pay services.6

21. The advent of digital and, later, high definition programming and its distribution in 
the 1990s and 2000s prompted further changes to the Commission’s regulatory 
approach. Numerous digital specialty and pay services were licensed to provide 

 This programming was 
made available exclusively through BDUs—cable and satellite providers—and 
watched on traditional TV sets. The Commission’s approach at that time involved the 
introduction of competition to the BDU market and the protection of new pay and 
specialty services from direct competition by Canadian and non-Canadian services. 
This approach was designed to enable those services to continue to produce and 
broadcast Canadian programming. 

4 See section 4.3 Audience Measurement of the Communications Monitoring Report 2013: 
http://www.crtc.gc.ca/eng/publications/reports/PolicyMonitoring/2013/cmr4.htm#n11.    
5 See the Communications Monitoring Report 2013: 
http://www.crtc.gc.ca/eng/publications/reports/PolicyMonitoring/2013/cmr6.htm#n9    
6 The primary difference between specialty and pay services is that specialty services broadcast 
advertisements in addition to receiving subscription fees. Pay services do not broadcast advertising and rely 
on subscription fees only. 
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Canadians with further choice in niche programming as well as programming in 
languages other than English, French and Aboriginal languages. More sophisticated 
distribution systems permitted access to programming on a per-program basis 
through pay-per-view, and later, through video-on-demand (VOD) services.7 Fully 
digital terrestrial BDUs8

22. All of the television programming and BDU services described above continue to be 
part of today’s broadcasting system. The Commission’s regulatory approach to date 
has been generally to protect services from some forms of direct competition in cases 
where they have undertaken higher obligations with respect to the production and 
presentation of Canadian programming that could not be met without that protection. 
This approach also encourages a diversity of programming and program sources. For 
example, certain specialty services are required to spend significant portions of their 
revenues on the creation of Canadian programs and devote large parts of their 
schedule to such programs. These services are protected from various forms of direct 
competition from other Canadian and non-Canadian services, although they must still 
compete indirectly with other services for advertising revenues.  

 and direct-to-home (DTH) BDUs were licensed to provide 
further competition and choice to Canadians. The Commission compelled Canadian 
television stations in large markets to convert their over-the-air signal from analog to 
digital in 2011. High definition programming is now available from most 
programming services of all types and accessible by all Canadians that choose to 
purchase newer television sets or other equipment needed to view it. 

23. In other cases, the Commission encourages competition where regulatory obligations 
are lower or where services are better able to achieve public interest policy objectives 
without protection. For example, the Commission encourages competition between 
BDU services by licensing multiple services to serve each region in Canada and 
removing barriers to competition. 

24. The Commission also requires all elements of the television system to contribute to 
the production and presentation of Canadian programming. Licensed BDUs are 
subject to requirements to offer specific types of programming services and to 
provide each subscriber with a preponderance of Canadian programming services. 
These BDUs also make financial contributions to Canadian programming by 
contributing to the Canada Media Fund (CMF), independent production funds and 
their own community channel. Programming services are required to devote a 
portion of their revenues to Canadian production and to broadcast minimum levels of 
Canadian programming. Producers are in turn indirectly affected by a range of 
regulatory measures intended to encourage production and make Canadian 
programming more widely available.  

7 Both pay-per-view and VOD services permit subscribers to purchase access to individual programs or 
small sets of programs. In the case of pay-per-view services, a viewer can choose to purchase access to a 
program scheduled at a particular time on a particular channel offered by a BDU. VOD services offer 
programs that are available at any time, i.e., on demand. 
8 Also known as DSL-based BDUs due to their use of digital subscriber line telecommunications networks. 
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Change and its challenges 

25. Both the viewing habits of Canadians and the Canadian television system are 
changing in many ways and at a rapid pace. Audiences are becoming more diverse. 
Today’s viewers include an increasing number of Canadians of different ethnic, 
cultural, and linguistic backgrounds; diverse age groups; as well as people with 
disabilities. The Canadian population is also aging. These audiences’ interests and 
concerns are as varied as their backgrounds and influence the ways in which they 
access media and programming.  

26. Over the past decade, each generation of technological innovation has made 
watching programming more individual and customizable. More programming is 
being made available on-demand to Canadians. Licensed BDUs and programmers 
are launching services that allow viewers to access on-demand content on exempt 
alternative platforms. These technological innovations have also allowed new types 
of content aggregators or curators9

27. While Canadians increasingly watch video programming online, they also continue 
to watch television in the traditional way. Currently, online viewing and traditional 
television viewing complement rather than replace each other. However, Canadians 
are spending more for their television services. Cable subscription fees have 
increased faster than the Consumer Price Index in recent years. In 2012, the average 
amount Canadians spent on cable and satellite TV services increased by 5%, when 
inflation rose by just 1.5%. Canadian households spend an average of $52 a month 
on television services—before factoring in telephone, Internet and wireless services. 
Added up together, these services cost on average $185 a month or over $2,200 
annually. This represents the sixth largest expense for most families.  

 and new means of content distribution to emerge. 
Canadians have access to an increasing number of exempt Internet video service 
providers, both Canadian and non-Canadian, which may be affiliated or unaffiliated 
with licensed programming services and BDUs. These providers offer a significant 
amount of content, including Canadian programming. 

28. The increased availability of online and on-demand content has an impact on 
viewers’ expectations. During Phases 1 and 2, many Canadians called for more 
control over the content they receive, and stated that they are increasingly seeking 
out individual programs rather than programming services. As well, the increasing 
cost of traditional television puts strain on the subscriber-BDU relationship. 

29. Moreover, while changes in the television system provide new opportunities for 
Canadians to receive and view programming, they also challenge the traditional 
economic models for television. For example, the business model for local television 
stations—which relies on advertising revenues to finance its programming, including 
local programming—is increasingly under pressure as its advertising base erodes due 
to increasing audience fragmentation. In addition, overall growth in BDU 

9 A curator selects works and serves as a custodian of a collection of works, such as television programs. 
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subscriptions has been slowing year by year and, according to the Commission’s 
preliminary data, declined for the first time in 2013 as some Canadians choose to opt 
out of the traditional system entirely. 

30. The decline in the growth of BDU subscriptions, in turn, has an impact on 
programming producers. Programming services and BDUs also finance the 
production of Canadian programming through the revenues they generate. If 
revenues stagnate or decline, so will the funds available for Canadian programming. 

31. The trend to targeted and customizable viewing experiences will continue as 
Canadian consumption of video content moves more and more from: 

• scheduled and packaged programming services to on-demand and tailored 
programs; 

• passive to active viewers that want greater control over the programs they 
receive; and 

• viewing programs on television sets to also viewing programs on other 
screens, such as mobile devices. 

32. Taking into consideration the environment described above, the Commission 
considers that there may be risks to public policy objectives if its current approach 
remains unchanged. A review of the Commission’s overall approach to television is 
timely in order to ensure that these objectives continue to be fulfilled. 

Outcomes of this proceeding 

33. The Commission’s mandate is to regulate and supervise all aspects of the Canadian 
broadcasting system with a view to implementing the broadcasting policy objectives 
set out in section 3(1) of the Act. These include: 

• Providing Canadians with a wide range of programming that reflects Canadian 
attitudes, opinions, ideas, values and creativity. The system should be adaptable to 
changes in technology and the programming should be affordable. 

• Serving the needs and interests of Canadians. For example, the programming 
provided should: 

• present information and analysis concerning Canada and other countries from 
a Canadian point of view; 

• be accessible to people with disabilities; and 

• reflect the circumstances and aspirations of Canadian men, women and 
children, including equal rights, the linguistic duality and multicultural and 
multiracial nature of Canadian society and the special place of Aboriginal 
peoples in society. 
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• Supporting Canadian creators so that they can provide Canadians with varied and 
compelling creative content that is drawn from local, regional, national and 
international sources and that is available on a range of platforms.  

34. The Act further states that English- and French-language broadcasting, while sharing 
common aspects, operate under different conditions and may have different 
requirements. 

35. Some of the objectives may be achieved without regulation, through the evolution of 
the marketplace or the changing technological environment. Regulatory intervention 
is only warranted where specific outcomes or objectives would not be achievable 
without it. Where regulatory measures are necessary, the Commission considers that 
they should be as simple as possible, proportionate, easily administered and 
adaptable to change. Whether the Commission regulates, permits industry self-
regulation, relies on market forces or a combination of these, its activities must be 
based on the public interest. Any approach adopted by the Commission will also 
need to be predictable for those who create and distribute the programs Canadians 
watch. 

36. In light of the above, the issues addressed in this notice are organized according to 
these intended outcomes: 

I. A Canadian television system that fosters choice and flexibility in selecting 
programming services 

II. A Canadian television system that encourages the creation of compelling and 
diverse Canadian programming 

III. A Canadian television system that empowers Canadians to make informed 
choices and provides recourse mechanisms in the case of disputes 

37. Each of these outcomes is addressed separately in the following sections. Each 
section concludes with a series of specific questions to which the Commission invites 
parties to respond. In responding to the questions, parties are encouraged to take into 
consideration the following: 

• What challenges and barriers does the current television broadcasting system 
face in adapting to change? Which of these challenges and barriers are 
regulatory in nature? How can those barriers be removed and under what 
timeframe? 

• What objectives of the Act can be achieved without regulatory intervention? 
In what areas is the Commission’s intervention necessary? 

I. A Canadian television system that fosters choice and flexibility in 
selecting programming services 

38. As noted in Let’s Talk TV: A report on comments received during Phase I, a major 
theme in Canadians’ submissions in this proceeding to date is a desire for more 
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flexibility in how they choose programming services. Participants in Phases 1 and 2 
generally stated that Canadian television should be more responsive to their demands 
for entertainment, information and local reflection. A majority of participants said 
that channels should be made available on a pick-and-pay basis. Further, as set out in 
the Quantitative Research Report prepared as part of the conversation, channel 
selection is a concern with half of those surveyed, saying they are satisfied with the 
current flexibility and more than a third saying they are dissatisfied.  

39. The principles that will guide the Commission in achieving the above-noted outcome 
are as follows:  

• The distribution and packaging of television services should maximize choice 
and flexibility. 

• Canadians should continue to have access to the best of what Canada and the 
world have to offer.  

Maximizing choice and flexibility 

40. In its report in response to Order in Council 2013-1167, the Commission set out its 
preliminary view that the distribution and packaging of television services should be 
reviewed to maximize consumer choice and flexibility. The Commission also 
described its proposed approach, including its possible effects on Canadians, 
programming services and niche programming, the production sector and BDUs. It 
further set out proposed measures to ensure the continued availability of Canadian 
services.  

41. As indicated in its response, the Commission will explore requiring BDUs to offer 
subscribers a small, all-Canadian basic service and promote this small basic service 
so Canadians are aware of its availability. This basic service would include only:  

• local Canadian television stations;  

• 9(1)(h) services;10

• provincial educational services, in provinces where there is one; and 

 

• in some cases, the community channel and the provincial legislature 
programming service.11

10 In this case, 9(1)(h) services represent the services designated by the Commission under section 9(1)(h) 
of the Act to receive mandatory distribution on the basic service. These designations are periodically 
reviewed. The current 9(1)(h) services are listed in Broadcasting Regulatory Policy 2013-372. The current 
services provide, among other things, programming for Aboriginal peoples, OLMCs and persons with 
disabilities.  

 

11 The requirement to distribute the community channel and the provincial legislature programming service 
on the basic service only applies to licensed terrestrial BDUs that choose to distribute such services. 
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42. The Commission considers that the distribution of all of these services on the basic 
service contributes to the public interest by ensuring that Canadians are informed on 
matters of public concern at all levels (local, community, provincial and national) 
and thus better able to participate in Canadian democratic, economic, social and 
cultural life.  

43. All other licensed or exempt programming services and non-Canadian services, 
including U.S. television stations, would be excluded from this small basic. Under 
this approach, Canadian television stations that are not local to the market in which a 
subscriber resides (distant signals) would be treated as discretionary services and 
excluded from the small basic offering. 

44. Under this proposed approach, BDUs would also be required to allow subscribers to 
select all discretionary programming 
services on a standalone 
(pick-and-pay) basis as well as allow 
subscribers to build their own custom 
packages of discretionary 
programming services 
(build-your-own-package).12

45. In Phases 1 and 2, some participants 
stated that they are satisfied with the 
pre-assembled packages of services 
they currently receive. The 
Commission’s proposed approach 
would allow BDUs to continue to 
offer discretionary programming 
services in pre-assembled packages to 
subscribers in the same manner as 
they do now. 

 

Subscribers would not have to pay for 
discretionary services they do not 
wish to receive and could allocate 
their financial resources to the 
services they and their family wish to 
watch. This approach would be 
similar to the choice and flexibility 
currently offered by some licensed 
BDUs operating in Quebec and in 
Atlantic Canada.  

12 Also known as pick-a-pack, this option allows subscribers to choose, for example, five, ten, fifteen or 
twenty discretionary services for a set price.  

Examples of comments on channel packaging 
received during Phase I of Let’s Talk TV 
consultation: 

“The problem with television in Canada is the 
bundled packages, which makes TV extremely 
expensive. When you want to watch 3-5 channels, 
you have to buy the basic package and then another 
3 specialty packages, because of course the channels 
that you want to watch are all spread out between 
different packages, forcing you to pay a huge 
amount just to access a couple of channels that you 
actually want to watch.” 

“I could tolerate the way the channels are bundled, 
like I have for the longest time, if there were more 
features and more convenience giving me more for 
my money.” 

“I will drop cable the second I find a viable option 
to receive a quality sports feed online. The only way 
I would stay with a service provider like cable is if 
they went to a pick and pay system where you can 
access any program whenever you like without 
overpriced packages and fees.” 

“I hate that as a consumer I am forced to pay for 
content I will never watch, and frankly would rather 
not support!” 

[Translation] “I subscribe to a 20-channel bundle 
with Videotron and have succeeded in creating a 
reasonably satisfactory ‘package,’ but I would 
prefer a pick-and-pay subscription.”  
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46. The Commission notes that some discretionary services currently in operation might 
not survive in a pure pick-and-pay world. It wishes to ensure that a wide range of 
programming continues to be available to consumers and will also explore how the 
proposed approach might best be implemented, taking into account the impact it may 
have on discretionary services. 

47. A requirement to offer all discretionary services on a stand-alone basis would compel 
most services to negotiate affiliation agreements permitting such distribution. The 
existing business model for programming services relies on maintaining minimum 
levels of subscribers. If the number of subscribers decreases, the rate charged by the 
programming service to the BDU could increase. This practice is known as 
penetration-based pricing agreements. This practice could result in an increase to the 
retail rate paid by the subscriber. Given this possibility, the Commission intends to 
closely examine the effect that its proposed approach could have on the cost of 
individual programming services, for example sports services.  

48. Lastly, BDUs are subject to a requirement that each subscriber receives a 
preponderance of Canadian programming services (the preponderance rule). BDUs 
that currently offer flexible packaging options, such as build-your-own-package, 
have developed a mechanism, described in more detail in the Report, to ensure that 
their subscribers receive a majority of Canadian programming services. However, in 
an environment where subscribers expect more choice, the mechanisms that would 
prevent them from selecting non-Canadian services they wish to receive to comply 
with a preponderance rule could be seen as limiting choice and flexibility. For this 
reason, the Commission will explore whether there remains a need to maintain the 
preponderance rule as it is currently expressed or whether other measures might be 
more appropriate.  

Questions 

49. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate: 

Q1. What are the potential effects, both positive and negative, of the 
proposed approach set out in paragraphs 40 to 48 above on different 
elements of the broadcasting system, including consumers, 
discretionary services, BDUs, the production sector, OLMCs and ethnic 
broadcasters? 

Q2. Should this approach apply differently to different types of BDUs (e.g., 
exempt BDUs and DTH BDUs)?  

Q3. Which local television stations should be included in the small basic 
service offered by DTH BDUs? 

Q4. What effect would this approach have on the affordability of television 
services? Is there a particular impact on the affordability of sports 
services, for example? 
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Q5. What effect would this approach have on the cost of program 
acquisition? 

Q6. Should the Commission establish any requirements regarding the size 
of the various packages that consumers may choose to build 
(build-your-own-package options)? 

Q7. What role, if any, should the Commission or others play in ensuring 
that a small basic service and packaging options are available and 
well-promoted to all consumers?  

Q8. What role, if any, should the Commission play regarding 
penetration-based pricing agreements? 

Q9. What customer-care system upgrades would be required? How long 
would they take to implement? What would be the cost?  

Q10. Are there barriers to implementing the Commission’s proposed 
approach? What is the earliest feasible timeframe to implement this 
approach, in light of all the possible implications? 

Q11. How can BDUs continue to give priority to the carriage of Canadian 
programming services? Is there a need to maintain the requirement 
that each subscriber receives a preponderance of Canadian services? 

Q12. How should the Commission and Canadians measure the success of the 
Commission’s approach with respect to ensuring choice and flexibility 
in the selection of programming services? 

Access to non-Canadian programming services 

50. While Canadians already have access to many non-Canadian services, some 
participants in Phases 1 and 2 asked that the availability of such services be 
increased. While each person might prefer a specific service, a number of 
participants asked for unfettered selection of different kinds of programming. This 
included a desire for programming from non-traditional and international sources. 
Others pointed to types of programming from countries including France, the United 
Kingdom (UK) and other European nations as well as the U.S. as being emblematic 
of quality programming. The Commission therefore wishes to explore the potential 
impact on the Canadian television system of allowing increased access to non-
Canadian services. 

51. The Commission’s general policy has been to authorize for distribution in Canada 
non-Canadian services that do not compete in whole or in part with Canadian pay or 
specialty services.13

13 The exception to this approach relates to third-language, non-Canadian services. Such services are 
generally authorized for distribution in Canada, subject to specific distribution and linkage requirements.  

 The objective of this policy is to provide a measure of support to 
Canadian services so that they can fulfill their commitments and obligations and to 
encourage alliances between Canadian and non-Canadian services in similar genres. 
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In assessing requests to authorize English- and French-language non-Canadian 
services for distribution in Canada, i.e. to add them to the Revised list of 
non-Canadian services authorized for distribution, the Commission examines factors 
such as the genre and nature of service of Canadian pay and specialty services. The 
Commission authorizes the distribution of such services on a case-by-case basis, 
relying on the comments filed to determine whether such services are partially or 
totally competitive with Canadian pay or specialty services. The current approach is 
based, to a large extent on the current genre exclusivity policy. The Commission is 
examining possible changes or elimination of that policy later in this notice 
(see paragraph 110). The Commission therefore wishes to explore whether a new 
approach to authorizing non-Canadian services for distribution in Canada would be 
appropriate.  

52. One possible approach would be to authorize all non-Canadian services for 
distribution in Canada, except where it can be demonstrated that distributing a 
particular non-Canadian service would have an undue negative impact on the 
Canadian television system. For example, a non-Canadian programming service 
would be approved for distribution in Canada unless it holds exclusive program 
rights that would otherwise be available in Canada or if the non-Canadian service is 
an important source of programming for a Canadian service. As with the current 
approach, the Commission would continue to consider these applications on a 
case-by-case basis and would rely on evidence filed to demonstrate that authorizing a 
particular non-Canadian service for distribution in Canada would have an undue 
negative impact on the Canadian television system. 

Questions 

53. The Commission invites parties to respond to the following questions, 
making reference to the English- and French-language markets as 
appropriate.  

Q13. Is there a way to remove barriers to the entry of more non-Canadian 
programming services into Canada without an undue negative impact 
on the Canadian television system? 

Q14. What are the possible approaches to authorizing non-Canadian services 
for distribution in Canada, particularly in the absence of genre 
requirements for Canadian services? 

Q15. Should the Commission choose to adopt a test such as that proposed in 
paragraph 52 above, what evidence should parties be required to 
provide? 

Q16. How should the Commission and Canadians measure success and 
determine whether the Commission’s approach is providing access to 
non-Canadian programming services without any undue negative 
impact on the Canadian television system? 
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Simultaneous substitution 

54. Simultaneous substitution is the temporary replacement of the signal of one 
television programming service with another service that is broadcasting the same 
program at the same time at the request of the latter. Usually, an American signal is 
replaced with a Canadian signal. Sometimes, a Canadian signal from a distant market 
is replaced with a local signal. Simultaneous substitution occurs primarily in the 
English-language market. This allows Canadian broadcasters to earn a reasonable 
return on their investment in acquiring non-Canadian programming so they have the 
financial resources to contribute to the Canadian broadcasting system in the form of 
the production of Canadian programming. The Commission introduced regulations 
for simultaneous substitution for cable BDUs in 1972 and for DTH BDUs in 1995. 
Those requirements are now set out in sections 38 and 51 of the current Broadcasting 
Distribution Regulations (the BDU Regulations).14

55. Many Canadians have access to U.S. television stations affiliated with the CBS, 
NBC, ABC and FOX commercial networks and the non-commercial PBS network. 
Their signals (known as the U.S. 4+1 signals) are available across Canada and are 
made available as part of the basic service on most BDUs. A second set of U.S. 4+1 
signals is sometimes made available to subscribers on a discretionary basis. 
Canadians also have access to distant signals from Canadian television stations.

 

15

56. When broadcasters buy programs from Canadian and U.S. producers or networks, 
they pay to have exclusive broadcast rights in certain markets. Simultaneous 
substitution assists television stations in maintaining advertising revenues from these 
programs. Specifically, television stations use simultaneous substitution to maximize 
the audiences for their programs, which enables them to charge a higher advertising 
rate. Replacing the U.S. feed with the Canadian one also ensures that advertising 
dollars remain in the Canadian market. 

 
The availability of such signals provides multiple opportunities to view a given 
program.  

57. Simultaneous substitution was envisioned as a mechanism that would not be 
disruptive to viewers, that is, the program substituted is the same on both signals and 
broadcast simultaneously. However, errors made in performing substitutions and 
other problems as well as special events, such as the Super Bowl, have made it an 
irritant to consumers and a frequent source of complaints. In 2013, for example, the 
Commission received 458 complaints regarding simultaneous substitution, the 
majority of which related to the English-language market. Of these complaints, 20% 

14 Terrestrial BDUs and DTH BDUs are required to substitute the programming of a higher priority 
(normally Canadian) broadcaster for that of a lower priority (normally U.S.) broadcaster when requested by 
a local or regional broadcaster, provided that the programming is comparable and simultaneously 
broadcast. 
15 In the BDU Regulations, a distant signal, or “distant television station,” is defined as “a licensed 
television station that is not a local television station, regional television station or extra-regional television 
station.” This definition applies to terrestrial BDUs, as the term “distant signal” is not specifically defined 
in relation to DTH BDUs. 
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were related to Super Bowl commercials, as viewers would have preferred to see the 
U.S. commercials instead of the Canadian ones. The rest pertained to improperly 
done substitution, especially during live sports events that run into overtime. Some 
participants in Phases 1 and 2 suggested that this practice be restricted or banned 
outright.  

58. Another criticism of simultaneous substitution rules is that they have had the 
unintended consequence of tying the broadcast schedules of Canadian programming 
services to those of U.S. broadcasters. To take advantage of simultaneous 
substitution, Canadian broadcasters must organize their schedules to match those of 
U.S. networks. This restricts their ability to schedule and promote Canadian 
programs to Canadian audiences effectively, especially in prime time.  

59. Further, the actual value of simultaneous substitution may be relatively small. 
Although the value of simultaneous substitution has previously been estimated at 
approximately $200 million annually, there are no up-to-date estimates of its value to 
Canadian broadcasters. This calls into question the efficiency and policy rationale for 
simultaneous substitution.  

60. In light of the above, the Commission requests comments on whether simultaneous 
substitution remains an appropriate mechanism to enable local stations to maximize 
audiences and advertising revenues.  

Questions 

61. The Commission invites parties to respond to the following questions:  

Q17. Should simultaneous substitution be maintained? If so, why is it still 
beneficial and necessary, and why do its benefits outweigh its costs and 
other drawbacks? 

Q18. What is the current and prospective value of simultaneous substitution 
to broadcasters? 

Q19. Are there alternatives to simultaneous substitution, such as 
non-simultaneous substitution (the replacement of the same program 
regardless of when it is broadcast), that could fulfill the public policy 
objectives that simultaneous substitution was implemented to fulfill? If 
so, what would these alternatives be, why are they necessary, and how 
could they be implemented? 

Q20. If the Commission were to decide to eliminate simultaneous 
substitution, how, and in what timeframe, should this change be 
implemented?  

Q21. Would the elimination of simultaneous substitution have unintended 
consequences for French-language television services? 
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Q22. How should the Commission and Canadians measure success and 
determine whether the Commission’s new approach is achieving its 
objectives? 

II. A Canadian television system that encourages the creation of 
compelling and diverse Canadian programming 

62. The production and presentation of compelling programming is key to the success of 
the Canadian broadcasting system. It is the interest and viewing of Canadians that 
fuel the system and, as the Commission heard in Phases 1 and 2, Canadians are 
seeking quality programming. What constitutes quality programming varies 
considerably between individual Canadians and was not fully articulated during 
Phase 1. Nevertheless, some indicated that Canadian productions need to have high 
production values, creativity, and tell compelling stories. 

63. The principles that will guide the Commission in achieving this outcome are as 
follows:  

• The broadcasting system should focus primarily on the production and 
availability of high quality Canadian programming, including local 
programming. 

• The broadcasting system should promote the production of diverse 
programming that not only appeals to large audiences but also meets the needs 
of niche and underserved audiences.  

• The broadcasting system should encourage the promotion of Canadian 
programming in Canada and abroad. 

• Barriers within the broadcasting system should be removed to allow a 
diversity of programming from a variety of sources—big or small, integrated 
or independent, established or new.  

Fostering local programming 

64. Television stations offer broad, general interest programming as well as local 
programming, including news, that is specific to the market they are licensed to serve 
and produced primarily in that market. Not only are they distributed by BDUs on the 
basic service, but they are also available over the air (OTA) for free. 

65. Television stations are the main providers of local programming. They are subject to 
various requirements to provide such programming based on the language and size of 
their market.16

16 English-language television stations must broadcast minimum levels of local programming by condition 
of licence, providing either 7 or 14 hours of local programming per week depending on the market served. 
French-language stations are subject to individual requirements, but most must provide 5 hours of local 
programming per week. 

 Television stations also broadcast local, national and international 
news. Television news is an integral part of the broader news production cycle, and 
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as such, is an important source of news and information production, whether 
Canadians choose to consume that news on television, radio, in print or on the 
Internet.  

66. Local television stations earn their revenues from advertising. In return for the 
provision of local programming, these stations, unlike most other licensed television 
services, may solicit local advertising in addition to regional or national advertising. 
However, the business model for local television has been under long-term pressure 
due to audience fragmentation, decreases in advertising revenues and competition. 
These factors are exacerbated, in the French-language market in particular, by the 
small size of the market and have hindered the ability of some stations to provide 
local news and produce compelling Canadian programming. This is especially the 
case for independently owned television licensees.17

67. In addition, television stations must currently assume the costs of maintaining OTA 
transmitters and, in most markets, digital television (DTV) transmitters. Given the 
high BDU subscription rates in most markets, few Canadians receive television 
signals over the air.  

 For example, in 2011 to 2012, 
the revenues of private local television stations in both the French- and 
English-language markets decreased by $100 million or 5%.  

68. In light of the above, the Commission wishes to explore the ongoing role of local 
television, and more specifically the provision of local programming and new ways 
in which it may be offered in the future. The Commission is also prepared to explore 
whether there are appropriate ways to enhance the sustainability of local television 
stations.  

Questions 

69. The Commission invites parties to respond to the following questions, 
making reference to the English- and French-language markets as 
appropriate.  

Q23. Are there alternative ways of fostering local programming? What role, 
if any, should the Commission play to ensure the presence of local 
programming?  What measures could be put in place?  

Q24. Is regulatory intervention necessary to maintain access to local 
television stations and, if so, how could this best be achieved? Given 
that the vast majority of Canadians receive television services through a 
cable or satellite subscription, are there compelling reasons to maintain 
and support OTA transmission? Would the discontinuation of OTA 
transmission allow local television stations to devote more resources to 
programming? If the Commission determines that OTA transmission 

17 Those not owned and operated by one of the large broadcasting groups, such as TVA, Bell, Shaw or 
Rogers. 
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should no longer be required, under what timeframe should this be 
implemented? 

Q25. What role, if any, should the Commission play to preserve the diversity 
of local television stations in the French-language market? Should 
measures be adopted specifically for this linguistic market? 

Q26. Is a different approach needed for independent local television stations? 
What measures, if any, could be put in place? 

Q27. How should the Commission and Canadians measure success in 
fostering local programming and allowing broadcasters to revitalize 
their business models? 

Financing and promoting compelling Canadian programming 

70. The objectives set out in section 3(1) of the Act state that the broadcasting system 
should provide Canadians with a wide range of programming that reflects Canadian 
attitudes, opinions, ideas, values and creativity. 

71. Some Canadian programming is produced by broadcasters in-house while a 
significant amount is the work of independent producers. The production of 
Canadian programming is generally funded through a combination of private sources 
and direct and indirect public supports. These include licence fees from Canadian 
broadcasters, tax credits from the federal and provincial governments, funding from 
the Canada Media Fund (CMF) and independent funds, venture capital loans and 
equity investment.  

72. The Commission has supported Canadian programming in several ways. Certain 
types of programming services are required, by condition of licence, to devote a set 
portion of their revenues to Canadian programming expenditures (CPE). Typically, 
Category A services 18

73. The Commission has also encouraged the production of certain types of programs 
through time credits and conditions of licence. Drama, long-form documentary, 
music/variety and award shows have benefited from such incentives. 

 have the highest CPE obligations, on average 37% of 
revenues. VOD services are required to contribute 5% of their revenues to a certified 
independent production fund. All Canadian programming services are also subject to 
requirements for the exhibition of Canadian programming, which are intended to 
establish a market for the production and licensing of Canadian programming.  

74. In addition, licensed BDUs and exempt BDUs with more than 2,000 subscribers are 
currently required to contribute 5% of their gross revenues from broadcasting 
activities to Canadian programming. Many BDUs operate a community channel in 
their licensed area. In such cases, up to 2% of the gross revenues from a licensed 

18 Category A services are programming services that BDUs must distribute.  
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BDU’s broadcasting activities may be directed to support the operation of the 
community channel.19

75. All of the above financial contributions are calculated on revenues earned from 
broadcasting-related activities. For BDUs, such revenues currently include all 
subscriber revenues associated with the distribution of programming services. They 
exclude revenues earned from telecommunications services such as telephony and 
Internet services. For programming services, the revenues include both advertising 
(including sponsorship and other forms of advertising such as product placement) 
and subscriber revenue. 

  

76. As the relationship between Canadians and the licensed system changes, existing 
supports for Canadian programming will be affected. In addition, as viewers 
increasingly seek out and choose to consume programming on a program-by-
program basis rather than through linear channels, this shifting viewer behaviour will 
also have a significant impact on the funding model. The Commission therefore 
considers it timely to review the various supports for Canadian programming that fall 
under the Commission’s purview.  

77. To ensure the presence of compelling Canadian programs on multiple platforms in 
the future, the Commission is prepared to consider various incentives and other 
measures, such as: 

• Imposing CPE requirements on all licensed television stations and specialty 
and pay services.  

• Counting expenditures by licensed programming services for online or on-
demand only productions toward their CPE requirements.  

• Reducing or eliminating exhibition requirements for Canadian programs other 
than local programming.  

• Changing its approach related to the allocation of BDU contributions between 
community channels, the CMF and independent production funds. 

78. The Commission is also prepared to consider various incentives to ensure the 
promotion of Canadian programming so that it can be discovered by Canadians.  

79. Finally, the Commission wishes to explore whether the definition of broadcasting 
revenues should be clarified to take into account the changes in the broadcasting 
environment and whether the current method of calculating contributions to 
Canadian programming remains appropriate. For example, many licensed BDUs and 
programming services also offer their programming online or on other exempt 

19 As part of the last review of the community television policy in 2010, the Commission capped the total 
amount that licensed BDUs could contribute to the community channel at the 2010 level (adjusted for 
inflation) and indicated that the amount would remain capped until it reaches no more than 1.5% of those 
revenues.  
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platforms. In many cases, the programming offered on these alternative platforms is 
funded directly or indirectly by the licensed broadcasting system. It is unclear at this 
time whether such activities generate revenues, and these activities are not currently 
treated as broadcasting activities for the purposes of supporting Canadian 
programming.  

Questions 

80. The Commission invites parties to respond to the following questions, 
making reference to the English- and French-language markets as 
appropriate.  

Q28. How will programs be delivered in the future (i.e. in five years and 10 
years from now) and who will be the future aggregators and curators of 
programming?  

Q29. Do funding mechanisms for Canadian programming need to be 
modified to take into account changes in the way Canadian 
programming is watched? 

Q30. Are any regulatory measures required to encourage the production, 
promotion or presentation of new, compelling and innovative Canadian 
programming? If so, what would those measures look like?  

Q31. Would these measures affect the purchase of program rights and 
licence fees paid to independent producers? 

Q32. Should the Commission encourage the production of certain types of 
programs as it has done in the past? If so, which types of programs 
should be supported?  

Q33. What form should incentives take? Would eliminating certain 
requirements, for example, exhibition requirements, be an effective and 
appropriate incentive for producing Canadian programming or 
programming of certain types?  

Q34. If exhibition requirements are generally reduced or eliminated, would 
there still be a need for specific exhibition requirements for particular 
types of programming, e.g. local or children’s programming?   

Q35. Should the Commission encourage the promotion of Canadian 
programs, here and abroad? If so, how? 

Q36. Is the current way to calculate contributions to Canadian programming 
still appropriate? For example, should the Commission update its 
definition of broadcasting revenues to reflect all broadcasting activities 
by licensees?  

Q37. Does the current funding model for community channels continue to be 
appropriate?  
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Q38. How should the Commission and Canadians measure success with 
respect to encouraging the production of compelling Canadian 
programming? 

Making television services available to underserved audiences 

81. A reasonable assurance that OLMCs across the country will continue to receive 
Canadian services in their language remains a fundamental objective for the 
Canadian broadcasting system. Further, as a federal institution subject to the Official 
Languages Act, the Commission is required to address the needs of linguistic 
minority communities and ensure that the Canadian broadcasting system reflects the 
linguistic duality of Canada. 

82.  Participants from OLMCs stated in Phases 1 and 2 that they want access to local, 
community and national programming in their language. Participants from 
French-language OLMCs were concerned by the lack of coverage and reflection of 
their communities in national broadcasts. English-speaking Quebecers receive 
programs in English from various sources but submitted that they rarely see their 
own stories reflected on television. English-speaking Quebecers also consider that an 
English-language community television channel and an English-language 
educational television service should be offered in Quebec. 

83. In the past, the Commission found that market forces alone would not necessarily 
provide an adequate number of services to OLMCs and ensure their reflection. The 
Commission therefore implemented measures to address this situation. 

84. In its 2009 Report to the Governor in Council, the Commission stated that although 
OLMCs appear to have appropriate access to television services, community 
reflection could be improved. Since then, the Commission has adopted measures to 
improve the reflection of OLMCs on television. For example, the Commission 
approved the mandatory distribution on the basic service of a new service called 
TV5-Unis, which will be dedicated to the reflection of French-language OLMCs. 
The Commission also imposed requirements on the French- and English-language 
television services of the Canadian Broadcasting Corporation in order to ensure that 
OLMCs are well served. 

85. Further, in Broadcasting Public Notice 2008-100, the Commission revised its rules so 
that:  

• all licensed terrestrial BDUs are required to distribute one minority-language 
Category A or Category B service, for every ten majority-language20

• DTH BDUs are required to distribute all Category A services. 

 services 
they distribute; and 

20 Markets are defined either as a French- or an English-language market. In French-language markets, 
English-language services are considered to be minority language services and vice versa. 
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86. The Commission wishes to explore whether the current tules are still necessary to 
ensure that OLMCs continue to have access to services in the minority language. The 
Commission will need to determine how this objective could be achieved under any 
revised approach that may result from this process. 

87. The Commission also wishes to explore whether there is a need for additional 
supports for the provision of programming to Aboriginal and third-language21

88. Further, although there is an array of both non-Canadian and Canadian licensed and 
exempt programming services that provide third-language programming, many 
ethnic and third-language communities submitted during Phases 1 and 2 that there is 
not enough programming available to them in their particular language. Further, they 
stated that many of the ethnic and third-language services that are available are not 
accessible unless they purchase often expensive packages of services through a 
BDU. Ethnic and third-language communities were also concerned that 
programming does not reflect their communities or the cultural diversity within these 
various communities. In the view of these communities, French- and English-
language programming often does not accurately reflect Canada’s changing 
demographics both in the on-screen presence of members of these communities and 
in the portrayal of ethnic communities themselves. 

 
audiences. There are very few services that provide programming to Aboriginal 
Peoples aside from APTN, which is available on the basic service across the country. 
Aboriginal producers stated that they face challenges in getting their programs shown 
on more mainstream services. During Phases 1 and 2 several participants argued that 
television needs to do a better job of reflecting Canada’s Aboriginal cultures. 

89. Lastly, Canadians with disabilities currently have access to a number of features that 
make programs more accessible to them. However, they stated during Phases 1 and 2 
that there is still work to be done, particularly with respect to service to people who 
are blind or visually impaired. For example, a simple way to access programming has 
been an ongoing issue. The remote controls provided by some BDUs require multiple 
button pushes to access described video, which can be challenging for members of 
this segment of the population. In addition, as noted by some participants during 
Phase 1, many platforms, including personal video recorders and other set-top boxes, 
mobile applications, and other platforms that require on-screen interaction are not 
accessible. Program guides are generally not usable by persons with visual 
disabilities. The Commission therefore wishes to explore whether there are means 
through which programming could be made more accessible.  

Questions 

90. The Commission invites parties to respond to the following questions, 
making reference to the English- and French-language markets as 
appropriate. 

21 “Third-language” refers to languages other than English, French and Aboriginal languages. 
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Q39. Do OLMCs have appropriate access to a diversity of programming 
services in their language? If not, are regulatory measures needed to 
achieve this objective? 

Q40. Are OLMCs adequately reflected on television? If not, are regulatory 
measures needed to achieve this objective? 

Q41. Is there appropriate access to a diversity of programming by and for 
Aboriginal peoples? If not, are regulatory measures needed to achieve 
this objective? 

Q42. Is there appropriate access to a diversity of programming by and for 
third-language communities? If not, are regulatory measures needed to 
achieve this objective? 

Q43. What further actions can broadcasters take to improve the accessibility 
of programming for persons with disabilities, including, but not limited 
to the accessibility of program guides, regardless of the platform on 
which programming is broadcast?  

Q44. What are the technical issues and costs of increasing the amount and 
quality of accessible programming, more specifically described video 
programming, in the system?  

Q45. What are the technological barriers to improving the accessibility of 
features—like described video—to persons with disabilities? 

Q46. How should the Commission and Canadians measure success with 
respect to ensuring that television services are made available and well 
promoted to underserved audiences? 

Promoting access for non-vertically integrated programming sources 

91. The Canadian television system includes several large vertically integrated (VI) 
companies. These companies own both programming services and BDUs and 
provide their services to a large proportion of Canadians. VI companies are 
frequently able to use their larger scale and synergies between their services to 
generate greater revenues and profits. For instance, 49% of specialty, pay, 
pay-per-view and VOD services are owned by VI companies, but these services 
receive 84% of all subscriber revenues and 92% of all discretionary service 
advertising revenues (2012-13 broadcast year). Similarly, VI BDUs serve 80% of all 
subscribers across Canada and generate revenues of $7.1 billion as compared to 
revenues of $1.7 billion for other BDUs. However, it is also important to note that VI 
programming services spend much larger amounts on the production of Canadian 
programming (an average of $9.5 million per VI service as compared to $1.1 million 
by other services) and employ many more Canadians than other broadcasting 
companies.  
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92. The scale and scope of these companies give rise to the possibility that they may 
make use of their market power to engage in anti-competitive behaviour. Such 
behaviour would make it more difficult for other services, particularly new entrants, 
to operate. Non-VI services have the potential to provide program diversity and aid 
in the fulfillment of other objectives of the Act. The loss of such services could 
decrease the quality and diversity of programming that is available. Similarly, new 
entrants may offer new approaches or innovative business practices that would 
benefit Canadians and the broadcasting system, which could be lost should VI 
companies abuse their market power.  

93. As an example of possible anti-competitive behaviour, BDUs controlled by VI 
companies could confer more preferable carriage arrangements on their own 
programming services to the detriment of services owned by competitors. To help 
ensure that competitor services receive fair distribution, the Commission requires 
BDUs to offer certain services (referred to as Category A services) to subscribers.  
Although subscribers are not required to take these services, these rules ensure that 
the services are at least available for subscribers should they choose them. 

94.  For other services that BDUs are not required to offer (referred to as Category B 
services), the Commission has established rules that specify that, for each Category 
B service offered by a BDU in which that BDU has an ownership interest, it must 
also offer at least three Category B services in which it does not have an ownership 
interest. Additional rules ensure that the services carried are in languages that are 
appropriate to the market that the BDU serves, and that at least some of these 
services are operated independently of all VI companies. Again, these rules are 
meant to achieve a certain parity and ensure that the services are available for 
subscribers should they decide to purchase them. It should be noted that there are no 
specific rules for VOD services relating to the provision of programming from non-
VI sources.  

95. More broadly, the Commission also established a regulatory framework for vertical 
integration in Broadcasting Regulatory Policy 2011-601. In that framework, the 
Commission acknowledged that, in an increasingly consolidated and vertically 
integrated broadcasting system, there is a possibility that VI companies might 
prioritize the distribution of their own services and of services from other VI 
companies over the distribution of independent programming services. This could 
limit the programming to which Canadians have access. Accordingly, the 
Commission set out a Code of conduct for commercial arrangements and 
interactions (known as the VI Code). This code sets out general objectives to govern 
commercial arrangements between BDUs, programming services and digital media 
services. 

96. The Commission considers that non-VI services are most at risk in an environment 
where television services are unbundled and certain regulatory protections for such 
services are removed. Accordingly, the Commission proposes to examine whether 
regulatory intervention is necessary to ensure that non-VI services are treated 
equitably and that their programming is available on multiple platforms. The 
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Commission is prepared to explore whether there is a need to amend the VI Code or 
to adopt measures in addition to the VI Code, such as distribution requirements or 
undue preference provisions. These measures could also include imposing certain 
provisions of the VI Code on licensees through conditions of licence or regulation.  

Questions 

97. The Commission invites parties to respond to the following questions, 
making reference to the English- and French-language markets as 
appropriate.  

Q47. Are measures, such as imposing distribution requirements, undue 
preference provisions or other measures such as those set out in the VI 
Code, needed to ensure the availability of non-vertically integrated 
programming sources and BDUs in the future?  

Q48. How should the Commission and Canadians measure success with 
respect to promoting fair access for non-vertically integrated 
programming sources? 

Enhanced audience measurement using set-top boxes 

98. The Commission considers that the Canadian television industry should have access 
to appropriate tools to effectively respond to changes in the industry and to the needs 
and interests of viewers. Data from set-top boxes (STBs) could be such a tool as it 
can be used to measure viewing levels of programs more accurately. This could 
improve the industry’s ability to provide viewers with the programming they want to 
watch and the information they need to make informed choices. It could also serve to 
increase revenues flowing to program creators.  

99. Tom Pentefountas, Vice-Chairman, Broadcasting, carried out a fact-finding exercise 
in early 2014 on the possible use of STBs for audience measurement. A wide range 
of stakeholders provided information about current approaches to audience 
measurement and STB technology. A number of stakeholders also raised public 
policy issues relating to the relationship between audience measurement techniques 
and privacy, and the availability of STB information in the context of an industry in 
which some parties are vertically integrated and others are not. 

100. STB-based data is currently being collected and used in Australia, UK and the U.S. 
and, to a more limited extent, in Canada. 

101. The collection of STB data is an area in which VI companies may have an advantage 
to the extent that they share STB data received from their BDUs with the television 
programming services that they also own. Large broadcasters also have access to a 
large amount of useful and relevant data from existing audience measurement 
services such as BBM. In contrast, smaller services and those targeting niche 
audiences, especially those not operated by VI companies, may not have access to 
equivalent data either from STBs or from BBM. 
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102. The privacy of individuals is a paramount consideration and must be maintained. 
How best to achieve this goal is an important issue and raises additional matters 
related to viewer consent as well as the gathering and storage of personal 
information. 

Questions 

103. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate. 

Q49. Should an STB-based audience measurement system be implemented in 
Canada?  

Q50. The Commission invites parties to propose a concrete model for the 
establishment of an STB-based audience measurement system that 
maintains the privacy of individual Canadians. 

Q51. What role, if any, should the Commission play in enabling a STB-based 
audience measurement system? 

Q52. What data points can and should be collected? 

Q53. What methodology should be used to collect data? 

Q54. If the Commission were to enable the collection and use of such data, 
what privacy protection methods should be established? 

Q55. What technical matters must be resolved to establish an STB-based 
audience measurement system? 

Q56. What governance model should oversee the operation of such a system? 

Q57. Does the establishment of an STB-based audience measurement system 
have implications for resources, funding and cost recovery? If so, what 
are those implications? 

Ensuring that television services can be made available while reducing regulation 

Genre exclusivity and protections for Category A services 

104. The Commission has licensed specialty and pay Category A services on a one-per-
genre basis. This means that Category A services are licensed to provide specific 
types of programming and/or programming relating to certain subjects. These genres 
are intended to be defined in such a way that the services are complementary and do 
not compete head-to-head with one another. Category B services, on the other hand, 
may be competitive with each other, but the Commission does not generally 
authorize a Category B service that would be directly competitive with an existing 
Category A service. Category C services operating in the genres of mainstream news 
and sports may compete with each other, but not with Category A services.  
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105. BDUs are required to distribute Category A services in their linguistic markets (for 
example, French-language services in French-language markets) as described above, 
and in OLMC markets as well. This ensures a minimum level of revenues to enable 
these services to maximize their contribution to the creation of Canadian 
programming. There are no general distribution requirements for Category B or C 
services. 

106. To ensure that a specialty service remains distinct and true to the genre in which it 
was licensed to operate, the Commission imposes conditions of licence that define 
and limit its nature of service. The Commission’s objectives with respect to its genre 
policy are two-fold: to ensure a diversity of programming genres, and to provide a 
measure of support to pay and specialty Category A services to enable them to meet 
their Canadian content and other programming obligations, which are generally 
higher than other types of specialty and pay services. The nature of service also 
informs subscribers about the types of programming that they can expect to receive. 
This is known as the genre exclusivity policy. 

107. The pay and specialty sector currently includes a wide range of genres. These include 
services that serve specific demographic groups such as women, men, children or 
third-language communities, as well as a significant number of services targeted to 
specific programming niches. The increasing number of specialty services has 
resulted in an increased overlap among genres. Despite occupying notionally distinct 
genres, there is a high degree of program sharing between services. In many genres, 
very little new programming is actually being produced. Some participants in Phases 
1 and 2 were concerned about the high level of program repeats and recycled 
programming. 

108. Further, nature of service conditions may limit a service from adjusting the 
orientation of its programming to respond to audience preferences. Over time, the 
Commission has considered a significant number of applications to amend nature of 
service conditions of licence, as well as complaints about alleged violations of nature 
of service. Instances when specialty services change their orientation may also raise 
questions about whether the service continues to operate within the genre for which 
it was licensed. The genre exclusivity policy also precludes new services that may 
provide different approaches to a genre of programming from entering the system. 

109. Moreover, since many Category A services are owned by VI companies, which also 
operates BDUs, these services are often packaged in favourable ways, i.e., in large 
packages that include very popular services. This may allow certain Category A 
services to remain profitable due to beneficial packaging arrangements rather than on 
the merits of their programming.  

110. The pay and specialty television industry is now mature, and is characterized by a 
diversity of popular, recognized brands in both linguistic markets. Accordingly, the 
Commission wishes to explore whether it is time to eliminate genre exclusivity and 
protections for pay and specialty services. Competition in genres may benefit 
consumers by better responding to their desire for a diversity of programming, 
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permit new services to enter the market in currently restricted genres and allow all 
services to innovate in providing programming to Canadians. The elimination of 
mandatory distribution rules for Category A services would place all specialty and 
pay services on a level playing field and could force these programming services to 
produce compelling programming and differentiate themselves in order to attract 
subscribers.   

111. For greater clarity, under such a scenario, genre exclusivity and protections would be 
eliminated and programming services would no longer have a regulated nature of 
service, but could operate within broad genres. This would allow them to 
communicate their brand and programming to Canadians and BDUs. All 
discretionary services could compete with each other and offer programming of any 
type, category or genre. The requirement to distribute all English- and French-
language Category A services would be eliminated. As well, the requirement to 
distribute all ethnic Category A services and the buy-through requirement would be 
eliminated.22

112. Accordingly, the Commission seeks comment on whether there is an ongoing public 
interest purpose served by maintaining regulated genre protections and distribution 
requirements for pay and specialty services, as well as on the challenges and 
opportunities related to eliminating this policy.  

 However, all current 9(1)(h) distribution orders would continue to 
apply, including those related to Category C national news specialty services.  

Questions 

113. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  

Q58. Are regulatory measures necessary to promote programming diversity? 
If so, what measures can best achieve this objective? 

Q59. What are the implications, both positive and negative, of eliminating 
the genre exclusivity policy? What would be the earliest feasible 
timeframe to implement this approach, in light of all the possible 
implications? 

Q60. Even in the absence of genre exclusivity, should programming services 
be required to identify the broad genres of programming they offer to 
ensure that consumers get the type of programming they expect from 
those services? What should these broad genres be?  

Q61. How should the Commission and Canadians measure success with 
respect to ensuring a diversity of programming? 

22 The buy-through requirement establishes that except as otherwise provided under a condition of its 
licence, a licensed BDU that distributes a general interest non-Canadian third-language service or a general 
interest third-language Category B service to subscribers shall also distribute an ethnic Category A service 
to them if one is available in the same principal language. 
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Streamlined licensing 

114. The Commission wishes to explore ways of simplifying the current system of 
licensing. Accordingly, the Commission proposes to consolidate all programming 
services into three types, based on the way in which these services are distributed to 
Canadians by BDUs: 

Basic services: the current television stations and provincial educational 
services.23

Discretionary services: the current specialty and pay Category A, B and C 
services. Services granted a 9(1)(h) order requiring their distribution on basic 
would continue to be offered on basic, but since these orders are limited to 
particular periods of time after which they expire, such services would generally 
be licensed as discretionary services.  

 

On-demand services: the current VOD and pay-per-view services.  

These three types of services would operate under standardized sets of obligations 
determined following a public process.  

115. The Commission also considers that it would be appropriate to exempt from 
licensing additional discretionary and on-demand programming services with a low 
number of subscribers. This would reduce regulatory burden for these smaller 
services as well as eliminate the long period of time necessary to obtain a licence and 
enable a more dynamic market for programming services. The Commission is 
therefore prepared to explore ways to expand the existing exemption orders related to 
third-language programming services (Public Notice 2007-33), Category B services 
that serve fewer than 200,000 subscribers (Broadcasting Regulatory Policy 
2013-292) and VOD services operated by exempt BDUs (Broadcasting Order 
2011-60). In particular, should the Commission choose to eliminate genre protections 
and mandatory distribution requirements for Category A services, as described in the 
section above, the Commission could consider exempting all third-language 
discretionary services and all other discretionary services with a lower number of 
subscribers. 

116. Further, Broadcasting Regulatory Policy 2013-734 set out the framework for the 
distribution of Category C national news specialty services. This framework was 
implemented in Broadcasting Order 2013-735. The order includes a number of 
safeguards to ensure greater and more equitable access by these national news 
services to the Canadian broadcasting system, including the mandatory distribution 
of such services. It also provides all parties with the regulatory clarity they require to 
govern their commercial interactions. The framework was designed to help ensure 

23 Community channels commonly operate as part of the BDU licence and, as such, would not be licensed 
separately as basic services. 
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that Canadians have access to a healthy and diverse range of Canadian news 
programming. 

117. In that policy, the Commission acknowledged that in light of this new framework, 
the current licensing criteria for Category C national news specialty services24

Questions 

 might 
not be strict enough to ensure high-quality news programming. Parties had proposed 
that the Commission impose further criteria to address this concern, including 
minimum thresholds for category 1 News programming, adherence to a journalistic 
code of ethics, the placement of reporters and news bureaus in a number of provinces 
and establishing an enhanced complaints process. Accordingly, the Commission 
announced its intention to review the appropriateness of the licensing criteria for 
Category C national news specialty services as part of this consultation on the future 
of television. For that reason, the Commission requests comments on the criteria that 
would be appropriate in licensing new Canadian national news specialty services. 

118. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  

Q62. Should the current types of licences be consolidated to simplify the 
licensing process? Are there other ways than the approach set out in 
paragraph 114 above of simplifying this process? 

Q63. What licensing criteria would be appropriate for the consolidated types 
of programming services? 

Q64. What licensing criteria would be appropriate for Category C national 
news specialty services? 

Q65. Should the Commission revise and/or simplify existing exemption 
orders to take into account a new approach to licensing and, if so, in 
what way? 

Q66. How should the Commission and Canadians measure success with 
respect to a streamlined Commission approach to licensing and 
exemption? 

III. A Canadian television system that empowers Canadians to make 
informed choices and provides recourse mechanisms in the case of 
disputes  

119. During Phases 1 and 2, some participants submitted that the packaging and pricing 
information that BDUs provide is unclear. As a result, some complained that they did 

24 The standard conditions of licence for Category C national news specialty services are set out in 
Appendix 2 to Broadcasting Regulatory Policy 2009-562-2. 
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not receive the services to which they thought they had subscribed. Others 
considered that the information that BDUs provide is either misleading or confusing. 

120. In an increasingly complex and competitive broadcasting environment, Canadians 
need better information and other tools, such as recourse mechanisms in the case of 
disputes, to ensure that they get the services they want on the best possible terms. 

121. The principles that will guide the Commission in achieving this outcome are as 
follows:  

• Canadians have the greatest possible level of flexibility and choice, both in the 
platforms and services through which they access programming. 

• Canadians can make choices that are affordable to them.  

• Canadians can knowledgeably choose and change program providers and 
platforms. 

Notifying subscribers of changes to programming services 

122. As discussed earlier, specialty services currently operate within specific genres as a 
condition of licence. They cannot operate outside those genres without a licence 
amendment. In the event of changes to the current system, these services may be 
allowed to change their programming as they see fit. Even under the current system, 
specialty and pay services have frequently rebranded their services in ways that 
substantially alter the type and subject matter of programming offered by the service.  
In some cases, these changes may be consistent with the expectations of Canadians 
subscribing to the service and those of the Commission in licensing the service; in 
other cases, these changes may be entirely inconsistent with those expectations. 

123. Further, BDUs frequently make changes to the services offered in particular 
packages and the retail price of subscribing to those packages. In 2013, for example, 
the Commission received 306 complaints relating to BDUs that take some channels 
and remove them from a specific package and repackage them into separate paid 
tiers.  

124. The Commission wishes to explore possible strategies to keep consumers informed 
of the programming offered to them and how the services to which they subscribe are 
packaged and priced. The intention of such strategies would be to give Canadians a 
clear understanding of their subscription and the information they need to gain 
control and make informed choices as to the programming services for which they 
are paying. 

Questions 

125. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  
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Q67. How can Canadians best be informed of changes to the programming of 
services to which they subscribe and the ways in which they are 
packaged? 

Q68. Does the Commission need to intervene to ensure Canadians are better 
informed? 

Q69. How should the Commission measure success with respect to ensuring 
that Canadians are adequately informed of changes to programming 
and how services are packaged? 

Enhancing safeguards and controls relating to programming content 

126. Participants in Phase 1 expressed varying views on programming standards and 
codes relating to matter such as the depiction of violence and sexuality. Comments 
ranged from a call for better regulation of programming content to a preference for 
self-regulation and identification of a need for tools that permit viewers to choose 
programming that they want to watch. Some considered that parental guidance 
features could be buttressed by the ability not to subscribe to channels within a 
package that viewers find offensive. In this regard, it was suggested that the 
electronic programming guide (EPG) should provide better information on the 
channels offered and the programming that is broadcast. Others considered that web 
content and social media would help them make informed choices about the content 
they receive. Parties suggested that reviews and a move to greater on-demand 
consumption of programming would facilitate informed choice of content going 
forward. 

127. The Commission considers that better information and tools would provide viewers 
with enhanced safeguards and controls relating to programming content. For 
example, EPGs could become more user-friendly and informative, including 
accessibility-related information, so Canadians can make more informed choices. 

Questions 

128. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  

Q70. Is there a need for better information and tools to provide viewers with 
enhanced safeguards and controls relating to programming content? 

Q71. What additional program information should be available to viewers? 

Q72. What are the technical issues and costs associated with improving the 
provision of program information to viewers?  

Q73. How should the Commission and Canadians measure success with 
respect to enhancing safeguards and controls relating to programming 
content? 
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Enabling a more dynamic market for BDUs 

129. Participants in Phases 1 and 2 noted that BDUs have made strides toward meeting 
consumer needs in an effort to maintain their patronage. Some BDUs offer solutions 
that allow consumers to stream audiovisual content from their television 
subscriptions on a number of devices such as laptops, tablets and smartphones. 
However, some submitted that this flexibility often involves additional costs to 
purchase different receivers or decoders as well as when broadband cap limits are 
exceeded. 

130. To ensure that Canadians have a greater number of providers to choose from, the 
Commission proposes, among other things, to consider broadening the BDU 
exemption order to include BDUs with fewer than 20,000 subscribers that wish to 
enter and compete in markets with licensed BDUs. This would facilitate the entry of 
new services in the system by eliminating the long period to get a licence and 
encourage competition among BDUs.  

Questions 

131. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  

Q74. Are any measures needed to promote a more dynamic market for 
BDUs?  

Q75. Would measures such as broadening the BDU exemption order be 
effective in fostering a more dynamic marketplace? What are the 
challenges associated with these measures and how can they be 
overcome? 

Q76. How should the Commission and Canadians measure success with 
respect to enabling a more dynamic market for BDUs? 

Adopting guidelines for BDU-subscriber relationships and creating recourse mechanisms 
in the case of disputes 

132. Some participants in Phases 1 and 2 stated that the pricing and packaging 
information that BDUs provide can be inaccurate, misleading or confusing. Others 
were concerned about seemingly arbitrary price increases and additional fees 
imposed by service providers, such as fees for paper bills, as well as other service 
changes. Barriers that participants identified with regard to changing packages or 
services fell into three broad categories: the lack of meaningful choice, contracts, and 
technology. All of these relate to the costs associated with switching BDUs. 

133. In 2013, the Commission received 1,159 complaints from Canadians on billing 
disputes. More specifically, the complaints were about clients being overbilled, 
disconnection fees, billing errors and contract interpretation. The Commission also 
received 369 complaints from cable and satellite subscribers about rates that keep 
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increasing while their subscription remains the same. Moreover, the Commission 
received complaints from cable and satellite subscribers who were unaware that they 
had a contract until they made changes to their subscription or wanted to cancel their 
account and were charged termination fees. Some of these complaints were also 
about rate increases, where subscribers assumed that because they have a contract 
that their rates should not increase. Lastly, the Commission received 124 complaints 
from cable and satellite subscribers who were not aware that they had to give 30 
days’ notice when they terminate their account. As a result, these subscribers had to 
pay an extra month’s subscription to their current provider even though they had 
already switched to another provider. 

134. To ensure that Canadians are better informed about the services they receive and that 
they have the flexibility to easily change service providers, the Commission may 
consider the adoption of guidelines for BDU-subscriber relationships, including 
guidelines for contract clarity and termination of service. 

135. Some participants in Phases 1 and 2 were of the view that, at times, complaining to 
the Commission did not produce satisfactory results. Accordingly, to ensure that 
Canadians are empowered in their choices and have proper recourse mechanisms in 
case of disputes, the Commission may consider measures, such as the creation of an 
ombudsman and the introduction of a code of conduct for BDUs. 

Questions  

136. The Commission invites parties to respond to the following questions, making 
reference to the English- and French-language markets as appropriate.  

Q77. Do Canadians who wish to change service providers face challenges in 
making that change? If so, what are these challenges? What should be 
the Commission’s role, if any, in addressing these issues? 

Q78. Should guidelines or a code of conduct addressing issues, such as early 
termination fees, similar to what was established in the Wireless Code25

Q79. Is an industry ombudsman with, for example, a mandate similar in 
principle to that of the Commissioner for Complaints for 
Telecommunications Services (CCTS) necessary or desirable? If so, 
what are the costs associated with creating and maintaining an industry 
ombudsman? 

 
be applicable to the BDU market? If so, what specifically should be 
included? 

Q80. How should the Commission and Canadians measure success with 
respect to empowering Canadians and enabling better BDU-subscriber 
relationships? 

25 See Telecom Regulatory Policy 2013-271 
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Other Matters 

137. While the Commission has identified a number of issues and a broad scope for this 
review, it is nevertheless open to considering other issues and concerns. Comments 
must be limited to matters falling within the Commission’s jurisdiction and powers 
under the Act. Further, parties should discuss such matters in the context of the 
various cultural, economic, social and technological policy objectives set out in the 
Act. 

Procedure 

138. The Commission will hold a public hearing commencing on 8 September 2014 at 
9 a.m. at the Conference Centre, Phase IV, 140 Promenade du Portage, 
Gatineau, Quebec, to address the matters set out in this notice. 

139. The Canadian Radio-television and Telecommunications Commission Rules of 
Practice and Procedure (the Rules of Procedure) apply to the present proceeding. 
The Rules of Procedure set out, among other things, the rules for content, format, 
filing and service of interventions, the procedure for filing confidential information 
and requesting its disclosure, and the conduct of the public hearing. Accordingly, the 
procedure set out below must be read in conjunction with the Rules of Procedure and 
its accompanying documents, which can be found on the Commission’s website 
under “Statutes and Regulations.” The Guidelines on the CRTC Rules of Practice 
and Procedure, set out in Broadcasting and Telecom Information Bulletin 2010-959, 
provide information to help interested persons and parties understand the Rules of 
Procedure so that they can more effectively participate in Commission proceedings. 

140. The Commission invites interventions that address the issues and questions set out 
above. The Commission will accept interventions that it receives on or before 25 
June 2014. Interventions must be filed in accordance with section 26 of the Rules of 
Procedure. 

141. In accordance with the Rules of Procedure, a document must be filed with, not 
merely sent to, the Commission by 5 p.m. Vancouver time (8 p.m. Ottawa time) on 
the date it is due. The Commission takes no responsibility for postal delays and will 
not notify a party whose submission is received after the deadline date. Late 
submissions will not be considered by the Commission and will not be made part of 
the public file. 

142. Interveners are permitted to coordinate, organize and file, in a single submission, 
interventions of other interested persons who share their position but who do not 
wish to appear at the hearing as a “Joint Supporting Intervention.” More information 
on how to do so and a template for the covering letter to be filed by the parties can be 
found in Broadcasting Information Bulletin 2010-28-1. 

143. Following the public hearing, parties may have an opportunity to file brief final 
submissions.  
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144. Parties wishing to appear at the public hearing, either in person, by Skype or by 
video conference from one of the Commission’s regional offices, and parties 
requiring communications support must state their request on the first page of their 
intervention. Parties requesting appearance must provide clear reasons, on the first 
page of their intervention, as to why the written intervention is not sufficient and 
why an appearance is necessary. Only those parties whose requests to appear have 
been granted will be contacted by the Commission and invited to appear at the public 
hearing. While interventions will not otherwise be acknowledged, they will be 
considered by the Commission and will form part of the public record of the 
proceeding, provided the procedures set out in the Rules of Procedure and this notice 
have been followed. 

145. Persons requiring communications support such as assistance listening devices and 
sign language interpretation are requested to inform the Commission at least twenty 
(20) days before the commencement of the public hearing so that the necessary 
arrangements can be made. 

146. Submissions must be filed by sending them to the Secretary General of the 
Commission using only one of the following means: 

by completing the 
[Online form] 

or 

by mail to 
CRTC, Ottawa, Ontario K1A 0N2 

or 

by fax at 
819-994-0218 

147. Submissions longer than five pages should include a summary. 

148. Each paragraph of the submission should be numbered. In addition, where the 
intervention is filed by electronic means, the line ***End of document*** should be 
entered following the last paragraph of the document, as an indication that the 
document has not been altered during electronic transmission. 

Important notice 

149. All information that parties provide as part of this public process, except information 
designated confidential, whether sent by postal mail, facsimile, e-mail or through the 
Commission’s website at www.crtc.gc.ca, becomes part of a publicly accessible file 
and will be posted on the Commission’s website. This information includes personal 
information, such as full names, e-mail addresses, postal/street addresses, telephone 
and facsimile numbers, and any other personal information parties provide. 
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150. The personal information that parties provide will be used and may be disclosed for 
the purpose for which the information was obtained or compiled by the Commission, 
or for a use consistent with that purpose. 

151. Documents received electronically or otherwise will be put on the Commission’s 
website in their entirety exactly as received, including any personal information 
contained therein, in the official language and format in which they are received. 
Documents not received electronically will be available in PDF format. 

152. The information that parties provide to the Commission as part of this public process 
is entered into an unsearchable database dedicated to this specific public process. 
This database is accessible only from the web page of this particular public process. 
As a result, a general search of the Commission’s website with the help of either its 
own search engine or a third-party search engine will not provide access to the 
information that was provided as part of this public process. 

153. The Commission encourages parties and interested persons to monitor the record of 
the proceeding, available on the Commission’s website, for additional information 
that they may find useful when preparing their submissions. 

Availability of documents 

154. Electronic versions of the interventions and of other documents referred to in this 
notice, are available on the Commission’s website at www.crtc.gc.ca by visiting the 
“Participate” section, selecting “Submit Ideas and Comments,” and then selecting 
“our open processes.” Documents can then be accessed by clicking on the links in 
the “Subject” and “Related Documents” columns associated with this particular 
notice. 

155. Documents are also available from Commission offices, upon request, during normal 
business hours. 

Location of Commission offices 

Toll-free telephone: 1-877-249-2782 
Toll-free TDD: 1-877-909-2782 

Les Terrasses de la Chaudière 
Central Building 
1 Promenade du Portage, Room 206 
Gatineau, Quebec 
J8X 4B1 
Tel.: 819-997-2429  
Fax: 819-994-0218 
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Regional offices 

Nova Scotia 

Metropolitan Place 
99 Wyse Road 
Suite 1410 
Dartmouth, Nova Scotia 
B3A 4S5 
Tel.: 902-426-7997 
Fax: 902-426-2721 

Quebec 

505 de Maisonneuve Boulevard West 
Suite 205 
Montréal, Quebec 
H3A 3C2 
Tel.: 514-283-6607 

Ontario 

55 St. Clair Avenue East 
Suite 624 
Toronto, Ontario 
M4T 1M2 
Tel.: 416-952-9096 

Manitoba 

360 Main Street 
Suite 970 
Winnipeg, Manitoba 
R3C 3Z3 
Tel.: 204-983-6306 
Fax: 204-983-6317 

Saskatchewan 

2220 – 12th Avenue 
Suite 620 
Regina, Saskatchewan 
S4P 0M8* 
Tel.: 306-780-3422 
Fax: 306-780-3319 
*Note that effective 30 April 2014, the Saskatchewan office will be located at the 
following address (telephone and fax numbers remain unchanged): 
1975 Scarth Street, Suite 403 
Regina, Saskatchewan  S4P 2H1 
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Alberta 

100 – 4th Avenue South-West 
Suite 403 
Calgary, Alberta 
T2P 3N2 
Tel.: 403-292-6660 
Fax: 403-292-6686 

British Columbia 

858 Beatty Street 
Suite 290 
Vancouver, British Columbia 
V6B 1C1 
Tel.: 604-666-2111 
Fax: 604-666-8322 

Secretary General 

Related documents 

• Maximizing the ability of Canadian consumers to subscribe to discretionary 
services on a service-by-service basis – Response to Order in Council 2013-1167, 
24 April 2014 

• Distribution of Canadian Category C national news specialty services, 
Broadcasting Order CRTC 2013-735, 19 December 2013 

• Distribution of Canadian Category C national news specialty services, 
Broadcasting Regulatory Policy CRTC 2013-734, 19 December 2013 

• Applications for mandatory distribution on cable and satellite under section 
9(1)(h) of the Broadcasting Act, Broadcasting Regulatory Policy CRTC 2013-372, 
8 August 2013 

• Amendments to the Broadcasting Distribution Regulations to implement the 
exemption order applicable to Category B services that serve fewer than 
200,000 subscribers and that operate under an approved nature of service, 
Broadcasting Regulatory Policy CRTC 2013-292, 18 June 2013 

• The Wireless Code, Telecom Regulatory Policy CRTC 2013-271, 3 June 2013 

• Conditions of licence for competitive Canadian specialty services operating in the 
genres of mainstream sports and national news – Definition of “broadcast day” 
for mainstream sports services, Broadcasting Regulatory Policy 
CRTC 2009-562-2, 25 May 2012  
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• Regulatory framework relating to vertical integration, Broadcasting Regulatory 
Policy CRTC 2011-601, 21 September 2011 

• Exemption order for small video-on-demand undertakings, Broadcasting Order 
CRTC 2011-60, 31 January 2011 

• Guidelines on the CRTC Rules of Practice and Procedure, Broadcasting and 
Telecom Information Bulletin CRTC 2010-959, 23 December 2010 

• Changes to certain practices for filing interventions – Expansion of filing 
practices to include the filing of joint supporting comments for broadcasting 
policy proceedings, Broadcasting Information Bulletin CRTC 2010-28-1, 
10 December 2010 

• Regulatory frameworks for broadcasting distribution undertakings and 
discretionary programming services – Regulatory Policy, Broadcasting Public 
Notice CRTC 2008-100, 30 October 2008 

• Exemption order respecting certain third-language television undertakings, 
Broadcasting Public Notice CRTC 2007-33, 30 March 2007 
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Broadcasting Regulatory Policy CRTC 2015-25 

PDF version 

Route reference: 2014-190  

Additional references: 2014-190-1, 2014-190-2, 2014-190-3 and 2014-190-4 

Ottawa, 29 January 2015 

Measures to address issues related to simultaneous substitution 

This policy sets out the Commission’s measures to address issues related to simultaneous 
substitution. The policy is a result of the process initiated by Let’s Talk TV: 
A Conversation with Canadians (Let’s Talk TV). Today, the Commission also publishes 
its decision on issues relating to the over-the-air transmission of local TV signals (see 
Broadcasting Regulatory Policy 2015-24). Other policy decisions resulting from the 
Let’s Talk TV process will be published at a later date. 

As common carriers, distributors cannot, as a rule, alter or delete the signal of 
programming services. Rather, their role is to provide Canadians with access to such 
services. 

Simultaneous substitution occurs when a distributor temporarily replaces the signal of 
one TV channel with that of another channel showing the same program at the same time. 
Usually, an American signal which would be received over the air is replaced by a 
Canadian signal. Sometimes a Canadian signal from outside a given area is replaced 
with a local signal. There are a few reasons for allowing simultaneous substitution: 

• to allow Canadian broadcasters to maximize audiences and advertising revenues 
for the non-Canadian programs for which they have acquired the Canadian 
market rights. When broadcasters buy programs from American producers or 
networks, they pay to have broadcast rights in certain markets. Even though 
out-of-market and out-of-country signals are widely available to Canadians, 
simultaneous substitution supports these broadcast rights and allows TV stations 
to draw more advertising dollars since without signal substitution, the audience 
for a TV program would be split across several stations, reducing the size of the 
audience for each station. With that smaller audience, the TV station couldn’t 
charge as much for advertising. In the 2012-2013 broadcast year, the estimated 
revenue impact of substitution was approximately $250 million. 

• to promote local broadcasting and local creation. By helping local stations keep 
their local audiences and the advertising dollars that go with those audiences, 
simultaneous substitution enables them to continue to operate and to offer their 
viewers local as well as international programming. 
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• to keep advertising dollars in the Canadian market. A lot of the time, an American 
signal is replaced with a Canadian one. Since the Canadian signal features 
Canadian ads, advertising money is generated in the Canadian market, creating 
jobs and economic activity.  

Nonetheless, Canadians have expressed ongoing frustration with the issue of 
simultaneous substitution in general and the frequency of errors made during the 
simultaneous substitution process in particular. The broadcasters that request such 
substitutions and the distributors that carry them out have a duty to ensure that they are 
free of disruptions or interruptions, given that the simultaneous substitution regime forms 
an exception to the general principle that distributors must act as common carriers.  

Despite certain reservations, the Commission will continue to allow the practice of 
simultaneous substitution for the time being. Consistent with the above and as noted in 
Broadcasting Regulatory Policy 2015-24, the Commission will also continue to require 
conventional television licensees to maintain an over-the-air presence in order to retain 
the right to request simultaneous substitution.  

However, to ensure that simultaneous substitution is executed in a seamless fashion, the 
Commission is introducing meaningful consequences should broadcasters and 
distributors make errors. Specifically, the Commission intends to amend its regulations to 
deal with recurring, substantial simultaneous substitution errors as follows: 

• if the errors are made by a local television broadcaster, it will lose the privilege 
to request simultaneous substitution for a period of time or with respect to a type 
or types of programming; and 

• if the errors are made by the distributor, it will have to provide a compensatory 
rebate to its customers through a specific monetary amount.  

Further, given the comments received from Canadians and the fact that the 
non-Canadian advertising produced for the Super Bowl is an integral part of this special 
event programming, distributors will no longer be allowed to perform simultaneous 
substitution for this event as of the end of the 2016 NFL season (i.e. for the 
January/February 2017 broadcast of the Super Bowl). 

Introduction 

1. On 24 April 2014, the Commission launched a proceeding to conduct a formal review 
of its television policies (Broadcasting Notice of Consultation 2014-190). This 
review, which included a public hearing that began on 8 September 2014, represented 
Phase 3 of Let’s Talk TV: A Conversation with Canadians (Let’s Talk TV) and drew 
on issues and priorities identified by Canadians in the two earlier phases of that 
conversation. The public record for this proceeding, including reports on the 
comments and input from Canadians received in Phases 1 and 2, can be found on the 
Commission’s website at www.crtc.gc.ca. 
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2. Among the issues identified by Canadians on which the Commission sought comment 
in Broadcasting Notice of Consultation 2014-190 was simultaneous substitution. This 
is the temporary replacement of the signal of a non-Canadian station with that of a 
Canadian station when the program being broadcast is “comparable” (at least 95% the 
same, excluding commercials). In rare cases, lower priority Canadian signals from 
other markets are replaced with local Canadian signals. Simultaneous substitution is 
carried out by broadcasting distribution undertakings (BDUs), such as cable and 
satellite providers, at the broadcaster’s request and occurs primarily in the 
English-language market, allowing Canadian broadcasters to maximize audiences and 
advertising revenues for the non-Canadian programs for which they have acquired the 
Canadian market rights. This in turn helps ensure that these broadcasters have the 
financial resources to contribute to the Canadian broadcasting system by producing 
Canadian programming. The requirements regarding simultaneous substitution are set 
out in sections 38 and 51 of the Broadcasting Distribution Regulations (the 
Regulations) and constitute an exception to the general requirement set out in section 
7 of the Regulations that distributors not alter the content or format of a programming 
service or delete a programming service. 

3. In Broadcasting Notice of Consultation 2014-190, the Commission noted that errors 
made in performing substitutions, as well as the exclusion of the special 
non-Canadian advertising produced for events such as the Super Bowl, have made the 
practice an irritant to viewers and a frequent source of complaints by Canadians. The 
Commission also noted that there were no up-to-date estimates of its value to 
Canadian broadcasters.  

4. In light of the above, the Commission requested comments on whether simultaneous 
substitution remains an appropriate mechanism to enable local broadcasters to 
maximize audiences and advertising revenues. More particularly, in the working 
document set out in Broadcasting Notice of Consultation 2014-190-3, the 
Commission asked parties to respond to proposals to eliminate simultaneous 
substitution either for all programming or solely for live event programming, such as 
sporting events or awards shows. 

Positions of parties 

5. Canadians have expressed ongoing frustration with the issue of simultaneous 
substitution in general and the frequency of errors made during the simultaneous 
substitution process in particular.  

6. Many participants in Phase 1 of Let’s Talk TV complained about the practice, raising 
concerns about the poor quality and timing of the substitution, which causes them to 
miss the beginning or the end of a program or miss advertising content, particularly 
during the Super Bowl. Some actively questioned why Canadian broadcasters should 
receive additional advertising support and why American networks were not 
permitted to broadcast their programming without alteration in Canada. Some 
participants suggested that this practice be restricted or banned outright. For example, 
one participant in Phase 1 commented: 
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Canadian private TV channels are owned by very wealthy telecom companies. 
They have enormous resources (revenues, profits, cross-promotional platforms). 
These telecom companies are in a strong enough position to withstand the 
disruptions caused by ending the simultaneous signal substitution regime. It’ll 
hurt, but they’ll be okay. There is enough creative and promotional talent up here 
to make Canadian shows that will be financially successful at home and sellable 
abroad. Simultaneous substitution creates too many warped incentives and needs 
to end. We need to encourage an environment where it’s good business for 
Canadian companies to make even more and promote even harder Canadian 
programming, especially in the prime Fall and Winter seasons. 

7. Further, some individuals who participated in the online discussion forum1 argued 
that the number of official complaints was not indicative of the scale of the problems 
with simultaneous substitution. One individual suggested a more simplified tracking 
mechanism for simultaneous substitution errors. Most of those who commented on 
the issue of simultaneous substitution stated that it should be eliminated, with many 
expressing frustration over their inability to see the special advertising for the Super 
Bowl. Incorrect substitutions were also a frequent source of complaints. For example, 
one individual commenting on the working document stated:  

As for simultaneous substitution, this has been a thorn in my side for decades, 
namely due to the incompetence of the cable providers to accurately and correctly 
substitute, but also now with US channels running programs in uneven time 
blocks (i.e. 9:01pm-10:02pm), and Canadian rights to US show blocks being held 
by different channels, watching a full night of shows without missing the end or 
beginning of some or all has become way too difficult because of substitutions. 

8. On the other hand, the overwhelming majority of broadcasters and distributors who 
took part in the hearing argued that simultaneous substitution should be maintained 
because it allowed them to finance the production and acquisition of Canadian 
programming. For example, according to a study by Armstrong Consulting 
commissioned by Bell, Rogers and Shaw, eliminating the practice in the 2012-2013 
broadcast year would have reduced advertising revenues for English-language private 
conventional television broadcasters by $242-$266 million, with a secondary impact 
(additional reductions in advertising revenues due to less money to put into quality 
programming) in the range of $173-$191 million. 

9. Further, while eliminating simultaneous substitution solely for live event 
programming would be less harmful to the broadcasting industry than its complete 
elimination, Bell, for example, estimated that live event simultaneous substitution 
accounted for a very significant part of CTV’s overall simultaneous substitution 
revenues ($40 million or up to roughly as much as 33% of CTV’s simultaneous 
substitution revenues). 

1 To facilitate the further engagement of Canadians, the Commission extended the deadline for the second 
phase of the online discussion forum for the proceeding until 19 September 2014, the last day of the public 
hearing (see Broadcasting Notice of Consultation 2014-190-3). 
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10. While clearly indicating that the continuation of simultaneous substitution is 
important, industry stakeholders went on to state that measures needed to be taken to 
reduce the number of substitution errors and to better communicate to the public the 
benefits of simultaneous substitution. In particular, during the hearing, Bell, Channel 
Zero, Eastlink and Rogers indicated their interest in participating in a working group 
to develop industry practices to reduce the quantity of substitution errors and standard 
language that BDUs and broadcasters would use to clearly and succinctly explain to 
subscribers the importance and benefits of simultaneous substitution. Channel Zero 
suggested that the creation of the working group was important enough that it should 
report to the Commission on possible solutions by no later than mid-December 2014. 

11. In response to a Commission letter dated 24 December 2014 requesting a status report 
on the progress made towards the development of a working group, the parties in 
question (Bell, the Canadian Cable Systems Alliance, Channel Zero, Cogeco, 
Eastlink, MTS, Quebecor, Rogers, SaskTel, Shaw and TELUS) replied on 9 January 
2015 that they had met and had agreed to form such a working group, which would 
hold its first meeting that month to finalize its objectives, associated timelines and a 
date by which it would report back to the Commission on the actions taken and 
recommendations for further improvements. The Public Interest Advocacy Centre 
noted that the working group currently consisted solely of industry representatives 
and submitted that the Canadian public should have a voice and be represented, 
particularly with respect to consumer awareness and redress related to simultaneous 
substitution. 

12. Many parties also stressed that while the Commission receives a number of official 
complaints each year regarding simultaneous substitution, these complaints relate to a 
very small fraction of the total number of simultaneous substitutions performed every 
year by BDUs (i.e. fewer than 500 out of more than a half-billion hours of simulcast 
viewing annually, according to Bell). TELUS noted that of these complaints, 20% 
were expressions of frustration with the policy itself (especially as it relates to the 
broadcast of the Super Bowl) and submitted that these numbers demonstrated that 
when performed correctly and with the care of both the BDU and broadcaster, 
simultaneous substitution is a seamless process that is unnoticeable to viewers. 
Nonetheless, BDUs and broadcasters admitted that they had to do a better job of 
communicating to their subscribers and viewers the benefits of simultaneous 
substitution, as well as improve their practices to avoid simultaneous substitution 
errors. 

Commission’s analysis and decisions 

13. Under the current rights market, local Canadian broadcasters frequently acquire 
broadcast rights to popular U.S. programming. While this programming is also 
available on the U.S. networks, the Canadian broadcast rights to the programming 
belong to the relevant Canadian broadcasters, not the U.S. broadcasters. Canadian 
broadcasters have long argued that they need to maximize audiences and advertising 
revenues for acquired non-Canadian programming. Signal substitution allows local 
stations to keep their local audiences and the advertising dollars that go with those 
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audiences, enabling them to continue to operate and to offer their viewers local as 
well as international programming. This includes the production of local news, 
information and analysis. As such, the Commission has allowed Canadian 
broadcasters to request that BDUs carrying U.S. programming substitute the 
Canadian signal for the U.S. signal when a comparable program is aired 
simultaneously. To accommodate this practice, the Commission has created an 
exception to the general requirement that distributors shall not alter the content or 
format of a programming service or delete a programming service set out in section 7 
of the Regulations.   

14. Given that this regime forms an exception to the overall prohibition against altering or 
deleting a programming service, the burden of proof was on broadcasters and BDUs 
to show that the regime continues to have merit and that its execution can be seamless 
for Canadians. The record of this proceeding indicates that simultaneous substitution 
is still of significant benefit to Canadian broadcasters since it allows them to fully 
exploit and monetize the programming rights they have acquired, to the benefit of 
their overall investment in the production of Canadian programming. While the 
Commission recognizes the challenges of quantifying the actual financial benefits of 
simultaneous substitution for broadcasters, it generally agrees that the estimated value 
of advertising revenue attributable to substitution in the 2012-2013 broadcast year 
was approximately $250 million.  

15. Of the acquired programming rights, live event programming is more likely to be 
watched in real time with commercial interruptions than other types of programming 
and as such remains a valuable type of programming for local television broadcasters, 
particularly in light of the fact that alternative platforms currently do not provide a 
meaningful alternative to such programming.  

16. The simultaneous substitution regime was put in place in the 1970s with a view to 
allowing greater choice by giving Canadians access to programming from local, 
regional, national and international sources, while continuing to protect the rights of 
broadcasters and promote local broadcasting as well as the creation of programs made 
by Canadians. In light of the evolving rights market and the availability of content on 
multiple platforms, the Commission foresees a day when this regime may no longer 
be necessary or will be significantly less valuable for the support of Canadian 
programming.  

17. The Commission has taken note of Canadians’ increasing frustration with the issue of 
simultaneous substitution in general and the frequency of errors made during the 
simultaneous substitution process in particular. Canadians are rightly dissatisfied 
when simultaneous substitution errors occur, since subscribers are not receiving the 
service they have paid for through their subscription, regardless of whether or not 
they watch the affected programming. Canadians are entitled to an appropriate level 
of service and it is the Commission’s view that BDUs and broadcasters are not 
currently meeting this required level of service as it relates to simultaneous 
substitution. 
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18. In light of the above and despite certain reservations, the Commission will continue to 
allow the practice of simultaneous substitution for local over-the-air stations for the 
time being as an exception to the general requirement that distributors shall not alter 
the content or format of a programming service or delete a programming service. As 
noted in Broadcasting Regulatory Policy 2015-24, the Commission will also continue 
to require conventional television licensees to maintain an over-the-air presence in 
order to retain the right to request simultaneous substitution. However, the 
Commission is of the view that BDUs should no longer be allowed to provide 
simultaneous substitution for specialty services and will amend the Regulations 
accordingly. This will contain simultaneous substitution to a narrow area of 
application, namely over-the-air signals. 

19. Further, given the concerns raised by Canadians regarding simultaneous substitution 
errors, the Commission considers that the broadcasters that request such substitutions 
and the distributors that carry them out have an obligation to ensure that they are done 
properly (i.e. consistent with the Regulations, substitutions should only occur where 
the programming is comparable and broadcast simultaneously and should end as soon 
as either one of these conditions is no longer met). For sporting events, simultaneous 
substitution must not affect the viewing of the entire game or sporting contest. The 
Commission is also of the view that there is a need for increased collaboration 
between broadcasters and BDUs. In this regard, it has taken note of the proposal to 
create a working group to develop industry practices to reduce the quantity of 
substitution errors, which parties stressed was relatively low. The Commission 
considers that broadcasters and BDUs should take responsibility for the programming 
broadcast and for providing an appropriate level of service for their customers and 
viewers. 

20. To address this issue, the Commission intends to amend its regulations to deal with 
recurring, substantial simultaneous substitution errors as follows: 

• if the errors are made by a local television broadcaster, it will lose the 
privilege to request simultaneous substitution for a period of time or with 
respect to a type or types of programming;2 and 

• if the errors are made by the BDU, it will have to provide a compensatory 
rebate to its customers through a specific monetary amount.  

21. To ensure procedural fairness to all broadcasters and BDUs, the Commission’s 
findings on such matters will be determined on a case-by-case basis and in the context 
of a process during which parties will have an opportunity to present any explanation 
for the errors, including whether the errors occurred despite the exercising of due 
diligence by a broadcasting undertaking. 

2 For instance, sports events, specific sports events or live events. 
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22. Further, given the comments received from Canadians and the fact that the 
non-Canadian advertising produced for the Super Bowl is an integral part of this 
special event programming, distributors will no longer be allowed to perform 
simultaneous substitution for this event as of the end of the 2016 NFL season (i.e. for 
the January/February 2017 broadcast of the Super Bowl). The Commission notes that 
the existing commercial arrangement relating to the broadcast of this event by CTV 
provided for its broadcast over a number of years. However, the Commission is of the 
view that the above determination will provide the broadcaster with a reasonable 
period to make adjustments. The broadcaster may choose to waive simultaneous 
substitution for 2016 if it considers that viewer and subscriber demand warrants such 
a measure. 

Implementation 

23. The Commission will issue a notice of consultation seeking comment on the text of 
proposed amendments to the Regulations required to enact the policy changes in this 
decision.  

Secretary General 

Related documents 

• Over-the-air transmission of television signals and local programming, 
Broadcasting Regulatory Policy 2015-24, 29 January 2015 

• Let’s Talk TV – Working document for discussion, Broadcasting Notice of 
Consultation CRTC 2014-190-3, 21 August 2014 

• Let’s Talk TV, Broadcasting Notice of Consultation CRTC 2014-190, 
24 April 2014 
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