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PART I — FACTS/SUMMARY
1.

This application raises serious issues of national public importance as to the interplay

between two fundamental aspects of the Constitution: on the one hand, its confederative model
and resulting territorial limits on the powers of provincial superior courts, and, on the other, its
recognition and affirmation of existing Aboriginal inherent and treaty rights, which may be
asserted to exist across provincial boundaries.
2.

Specifically, the application seeks leave of this Court to consider whether the Superior

Court of Quebec has the necessary jurisdiction, both as a matter of constitutional law and under
the Civil Code of Quebec, to make determinations as to Aboriginal rights and title in the province
of Newfoundland and Labrador asserted by Indigenous groups whose claims straddle Quebec
and Newfoundland and Labrador.
3.

The application further raises the question as to the juridical effect of a claim instituted

by an Indigenous group as against private entities, but that advances and is predicated on
Aboriginal rights and title asserted under s. 35 of the Constitution Act, 1982.
4.

In this case, the Respondents instituted proceedings in the Superior Court of Quebec

("SCQ") as against two private Defendants — Iron Ore Company of Canada ("IOC") and Quebec
North Shore and Labrador Railway Company Inc. ("QNS&LR") ("the Defendants"). The claim
seeks various relief — including damages, injunctive relief and declaratory relief — and rests on
the allegation that the Defendants' activities are in violation of Aboriginal and treaty rights and
title in regard to lands and natural resources in both the Province of Quebec and the Province of
Newfoundland and Labrador ("NL").
5.

The Applicant, the Attorney-General of Newfoundland and Labrador (the "AG NL"),

sought and was granted leave to intervene in the matter, for the limited purpose of bringing a
motion to strike only those aspects of the claim relating to lands and natural resources situated
within the Province of Newfoundland and Labrador. The AG NL asserts that the SCQ lacks
jurisdiction to make any findings as to the existence of Aboriginal rights and title within NL, as a
matter of constitutional law as well as pursuant to the Civil Code of Quebec ("C. c.Q."), art. 3152.
6.

The Applicant's motion does not challenge the Respondents' ability to pursue claims in

regard to lands within the Province of Quebec. Nor indeed does the Applicant seek to preclude

0 020 7 4
the Respondents from pursuing their claims in regard to lands situated within NL; the AG NL
merely asserts that they must do so in proceedings brought in the superior court of that province.
7.

The AG NL's motion to strike was denied. The motions judge, Davis J., did not assess

the specific, limited paragraphs and aspects of the claim that were the subject of the motion;
rather, he opined that the action as a whole, having what he considered both "personal" and
"real" elements, was a "mixed" one over which the SCQ, in his view, therefore had jurisdiction.
8.

Davis J. further ruled that the well-established principle of Crown immunity from suit

should not apply in regard to a claim resting on assertions of Aboriginal rights and title, on the
ground that such rights "pre-existed" provincial boundaries, and as a matter of access to justice.
9.

The AG NL sought and obtained leave to appeal to the Quebec Court of Appeal

("QCCA"), on the following grounds:
(a)

the Court failed to assess whether the SCQ has jurisdiction in regard to the
specific claims relating to lands within NL that were the subject of the motion;

(b)

the grounding of jurisdiction based on the claim being a "mixed" one was clearly
wrong: as held by the Quebec Court of Appeal, Quebec courts only have
jurisdiction in regard to "mixed" actions if the court has jurisdiction in regard to
both the "real" and "personal" aspects of the claim; and

(c)

the Court failed to uphold the territorial limits of jurisdiction, as well as that of
Crown immunity from suit in the courts of another province.

10.

The appeal was denied. In its decision, the QCCA likewise considered the action as a

whole rather than the specific claims that were the focused object of the AG NL's motion. In this
regard, the QCCA opined that the sui generis nature of Aboriginal rights precludes their
classification as either "personal" or "real." Despite this conclusion — and despite the ineluctable
connection between the Aboriginal rights and title asserted and the specific territories which they
are alleged to burden — the QCCA ruled that the claim was "principally" a "personal" action.
11.

The QCCA also came to the surprising conclusion that the claim does not seek remedies

against, and does not purport to be binding on, any Crown. This determination runs counter to
the holdings of both Blanchard and Davis JJ. (successive case management judges in the matter)
as to the clear potential effect of the claims on the rights and authorities of the NL Crown.
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The QCCA's conclusion is also difficult to reconcile with the explicit wording of the

pleading, in which the Respondents seek declarations of constitutionally-protected Aboriginal
title and rights, and of the Notice of Constitutional Question served on the AG NL, which
expressly advises, inter alia, of the Respondents' intention to seek declarations of inapplicability
in connection with 28 named NL statutes. This went unmentioned in the Court's reasons.
13.

The QCCA also stated that the claim does not seek the recognition of new rights, but

rather "pre-existing" rights that pre-date sovereignty and provincial borders. The QCCA further
endorsed the concern that requiring cross-border claimants to litigate in two jurisdictions would
present access to justice and proportionality concerns.
14.

Given the public importance of determining whether a provincial superior court has

jurisdiction to rule on Aboriginal rights and title in lands located in another province, the AG NL
prays that the Supreme Court of Canada grant this application for leave to appeal.
1.

Procedural Background

15.

The Respondents instituted proceedings on March 18, 2013, seeking, inter alia, damages

and injunctive and declaratory relief in relation to the use of lands and industrial activities by the
Defendants, which the Respondents claim infringe their Aboriginal rights and title over specific,
defined territories within both the provinces of Quebec and NL.I
16.

The claim is directed at what the Respondents term the "Megaprojet d'IOC," which is

alleged by the Respondents to operate within their claimed traditional territory of "Nitassinan,"
which is defined as including a significant portion of the Quebec-Labrador peninsula, including
lands that are situated within NL. Inter alia, the proceeding claims:
(a)

Aboriginal title in regard to all IOC mines within "Nitassinan," including those
within NL (para. 51);

(b)

a right to the exclusive use and occupation of Nitassinan lands affected by the
Megaproject, including the constitutional right to hunt, fish and trap, as well as
the right to the use and enjoyment of all the natural resources therein (para. 53);

Requete introductive d'instance en injonction permanente, pour l'obtention de conclusions
declaratoires et en dommages-interets, Application Record (« AR ») at p 96.
1
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(c)

rights in lands in the region of Labrador City, and impacts on those asserted rights
resulting from IOC activities within the province of NL (paras. 118-130);

(d)

infringements of rights, and a declaration that IOC activities in Nitassinan are
"illegal" notwithstanding the laws of Canada, Quebec and NL (paras. 144-155).

17.

The prayers for relief seek, inter alia :
(a)

a claim for damages caused by the Megaproject on the ground that these were
effected without their consent and in violation of their rights (para. 156);

(b)

an accounting of profits from development on all of Nitassinan (para. 159);

(c)

injunctive relief, including in regard to activities in NL (para. 163, and again at
paras. 172-173 and 176);

(d)

a declaration that the Defendants' installations, including those in NL, are the
property of the plaintiffs (para. 173);

(e)

a constructive trust claim, including in regard to the Defendants' installations
situated in NL (para. 174);

(f)

a declaration that the Megaproject infringes the plaintiffs' Aboriginal title and
inherent and treaty rights (para. 177);

(g)

a declaration of Aboriginal title over those parts of Nitassinan that are affected by
the Megaproject, including those in NL;

(h)

A declaration of inherent Aboriginal rights and treaty rights throughout
Nitassinan, including a right to all natural resources therein, including minerals;

(i)

A declaration of a right to hunt, fish, trap and harvest throughout Nitassinan;

(j)

An Aboriginal or treaty right to exercise jurisdiction over all Nitassinan;

(k)

A right to use of waterways, to erect camps, to control and manage all of
Nitassinan including the flora fauna, environment and natural resources, and to
exploit forestry resources;

(1)

A declaration that such rights and title are protected by the Constitution;
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(m)

A declaration that the Megaproject is illegal and violates the plaintiffs' Aboriginal
rights and title;

(n)
18.

A permanent injunction against mineral extraction, including in Labrador City.

The Applicant AG NL sought leave to intervene in the matter for the sole purpose of

bringing a motion to strike only those claims relating to the territory of NL, for want of
jurisdiction of the Superior Court of Quebec in that regard.
19.

Before considering the Applicant's motion for leave to intervene, Blanchard J. ordered

that a Notice of Constitutional Question ("NCQ") be served, noting :
[5] Il ne fait donc aucun doute que [...], les allegations et les conclusions mettent en
cause les droits constitutionnels du Canada, de la Province de Quebec et de la
Province de Terre-Neuve et Labrador (« Terre-Neuve »).2
20.

The resulting NCQ served and filed by the Respondents on the AG NL reiterates the

assertion of Aboriginal title and rights over the entire "Nitassinan," including over lands located
within the province of NL. The Respondents further expressly contest the constitutional validity,
effect and applicability of all NL statutes and regulations that are inconsistent with the
Respondents' asserted rights over its claimed territory within the province. The validity or
applicability of 28 NL statutes are expressly challenged as unconstitutional.3
21.

It is thus clear that the claim as currently set out is one that would engage the Quebec

courts in making determinations regarding constitutional rights opposable to the Crown in right
of NL. Indeed, on a prior motion in these proceedings, Blanchard J. held:
[19] Ici, it ne fait aucun doute qu'on demande au Tribunal, notamment, de se
prononcer sur les droits constitutionnels qui existeraient a l'egard de la Couronne,
tant du Chef du Canada, que du Quebec et de Terre-Neuve-et-Labrador.4
22.

It is also axiomatic that, in order to succeed, the Respondents would be required to prove

the existence of Aboriginal rights and/or title over provincial Crown lands within NL, with

Uashaunnuat (Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2014 QCCS 2051 at para 5, AR at p 143.
3 Avis de questions constitutionnelles, AR at pp 161-162.
4 Uashaunnuat (Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2014 QCCS 4403 at para 19, AR at p 187.
2

6
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corresponding effect on the powers and authorities of the NL Crown. Indeed such was
recognized by Davis J., in granting the Applicant's motion to intervene:
[67] Le Tribunal ne peut non plus partager la position des Innus a l'effet que le litige
est purement prive.... Au risque de se repeter, le Tribunal estime que pour reussir
dans cette demarche les Innus devront faire reconnaitre leurs droits ancestraux. [...]
[69] Ces demandes vont bien au-dela des revendications des Innus contre IOC et
QNS&L. Si le Tribunal les accorde, it est evident que les droits, tant du Quebec que
de Terre-Neuve-et-Labrador, sur le territoire seront affectes.5 [emphasis added]
23.

The Applicant moved to strike the Respondents' allegations and prayers for relief relating

to or dependent on the Respondents' claimed Aboriginal title and/or rights on lands located
within NL, for want of jurisdiction of the SCQ, on the following grounds:
(a)

art. 3152, of the C.c.Q., which limits the jurisdiction of the SCQ to adjudicate

"real" claims if the property at issue is situated in Quebec;
(b)

the constitutional limits of the SCQ to adjudicate in relation to lands outside the

province of Quebec;
(c) the constitutional principle of provincial Crown immunity from suit in the courts of
other provinces.
24.

The Applicant's motion in no way sought to restrain the Respondents from bringing their

claim in regard to that portion of the asserted "Nitassinan" territory located in Quebec. Indeed,
the Applicant's motion was limited to seeking to strike those allegations only "dans la mesure ou
elles se rapportent a des portions du Nitassinan ou du megaprojet d'IOC situe en dehors des
limites territoriales de la province de Quebec".6 In the alternative, the motion sought to amend
the claim such that it would extend only to facts, activities or rights that are asserted to exist
within the territorial limits of the province of Quebec.?
25.

In denying the Applicant's motion to strike, the decision appealed from would have the

unsettling effect of allowing the exercise of extraprovincial jurisdiction by the Quebec courts in
relation to Crown lands and natural resources situated within NL, and in regard to the legislative
5 Uashaunnuat

(Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2016 QCCS 1958 at paras 67, 69, AR at pp 18-19.
6 Requete de l'intervenant en radiation d'allegations, AR at p 136.
7 Ibid
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and executive jurisdiction of the NL Crown as to the regulation and management of lands within
that province. Such a result has no precedent in Canadian law, and would constitute a marked
derogation from foundational constitutional principles at the heart of our federal system.
2.

Decision of the Honourable Thomas M. Davis

26.

On October 19, 2016, Davis J. dismissed the Applicant's motion to strike. While

acknowledging the "real" nature of the Aboriginal rights and title claimed, Davis J. reasoned that
the action was of a "mixed" nature given the added presence of personal claims also asserted
within the action, such as claims for damages. Davis J. incorrectly concluded that the SCQ thus
had jurisdiction pursuant to art. 3152 of the C. c. Q.
27.

While also accepting the longstanding constitutional principle of provincial Crown

immunity from suit in the courts of other provinces, Davis J. held, without citing any authority in
support, that this principle should not apply in the context of a claim for Aboriginal rights and
title that extends over the border of two provinces.
28.

Davis J. supported his conclusion based on the need to take into consideration "the

Aboriginal perspective," thereby elevating this recognized and important principle into a legal
rule capable of overriding the constitutional limits of the courts' jurisdiction.
29.

Davis J. also reasoned, incorrectly, that requiring distinct proceedings in Quebec and NL

could lead to conflicting results.
3.

Decision of the Quebec Court of Appeal

30.

On November 13, 2017, the QCCA dismissed the Applicant's appeal. Writing for the

Court, Ruel J.A. opined that the AG NL had sought to "rigidly classify" the claim as a "real"
action, and that it was not possible to describe Aboriginal rights in accordance with traditional
notions of the law of property. Such rights, the QCCA held, have "real" and "personal" aspects,
but are "different, unique and non-classifiable" and are qualified as sui generis.8

8 Procureur general de

Terre-Neuve-et-Labrador c. Uashaunnuat (Innus de Uashat et de ManiUtenam), 2017 QCCA 1791 at paras 13, 67-69, AR at pp 59, 66.
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31.

Despite its view that such claims are "non-classifiable," the QCCA nevertheless went on

to classify the claim, concluding that it was "principally" a "personal" action over which the
Quebec courts have jurisdiction given that the Defendants are domiciled in Quebec.
32.

Ruel J.A. supported this surprising conclusion on the basis that, unlike title rights at

common or civil law, Aboriginal title is inalienable to all but the Crown. He further stated that
although Aboriginal title has certain "real" characteristics in that it relates to a specific territory,
it also has certain elements that could be qualified as "personal" as between the Aboriginal
community and the Crown, given the Crown's fiduciary obligation arising from Aboriginal title.9
33.

Concluding that the claim was "principally" "personal" in nature, Ruel J.A. then opined

that a favourable result for the Respondent could not constitute a recognition of rights that could
be binding on governments, and that the Respondents would then have to seize the courts in NL
to have their rights recognized.1°
34.

In regard to the principle of Crown immunity, Ruel J.A. stated that the Respondents do

not seek a remedy against the Crown, but recognition, for limited purposes, of existing rights,
that predate the founding of the state, and that in this regard, such inherent rights constitute a
limit on the exercise of both federal and provincial authority."
35.

The QCCA also adopted the concerns expressed by Davis J. as to the implications that

requiring distinct proceedings would have in regard to access to justice and proportionality.
PART II — ISSUES
36.

The Attorney General of Newfoundland and Labrador submits that the following

question raises an issue of public importance and requires intervention by this Court:
1.

Whether the Superior Court of Quebec has the necessary jurisdiction, as a matter

of constitutional law and under the Civil Code of Quebec, to make determinations as to
Aboriginal rights and title in the province of Newfoundland and Labrador asserted by
Indigenous groups whose claims straddle Quebec and Newfoundland and Labrador.

9

Ibid. at paras 74-77, AR at p 67.

1° Ibid. at paras 91, 103-104, AR at pp 69-70.
11 Ibid at paras 97-98, AR at p 70.
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PART III — ARGUMENT
1.

The matter raises issues of serious national public importance

37.

The decision of the Court below raises serious matters of national public importance,

inviting review and guidance by this Court as to the jurisdiction of superior courts over claims
that straddle provincial boundaries, and the juridical effect of such claims on the Crown.
38.

Absent intervention of this Court, precedent will have been established by which a

provincial superior court may make determinations as to Aboriginal rights and title in public and
private lands in another province. This would constitute a marked re-writing of our current
confederative juridical model, with wide-ranging constitutional and public policy implications.
(Indeed, more broadly, the decision below arguably invites an abandonment of established
territorial limits on the jurisdiction of superior courts to grant in rem judgments generally.) The
decision also gives rise to the possibility of conflicting decisions: if the courts in one province
(here, Quebec) opine upon the existence of Aboriginal rights and title in NL, this presumably
does not oust the jurisdiction of the Supreme Court of NL to consider that question in another
proceeding brought in that court, and to reach a conflicting determination.
39.

Claims predicated on Aboriginal rights and title continue to grow in volume and

complexity, including as a basis for private claims by Indigenous groups against private
defendants12 — inevitably raising the question as to the nature of such claims and their juridical
effect vis-à-vis the Crown. Given the nature of pre-contact Indigenous territorial use and
occupation, such claims may increasingly be expected to involve lands across provincial and/or
territorial boundmies.13 In the absence of a national legislative framework (as exists, for instance,
in Australia, through its Native Title Act of 1993),14 how such claims are properly advanced and
resolved within our federal juridical system invites consideration and determination.

See, e.g., Saik'uz First Nation and Stellat'en First Nation v. Rio Tinto Alcan Inc., 2015 BCCA
154, leave to appeal to SCC denied: 2015 CanLII 66255 (SCC).
13 Indeed, in its landmark decision in Tsilhqot 'in Nation v. British Columbia, [2014] 2 S.C.R.
12

256, this Court re-affirmed the availability of an assertion of Aboriginal title by "nomadic and
semi-nomadic" Indigenous groups. Such groups may by definition be expected to have
territorial claims that span provincial/territorial borders.
14

Native Title Act 1993, No. 110, 1993 (Aus.).
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2.
The Courts below erred in failing to confine the proceeding as instituted in the
courts of Quebec to claims in relation to lands and natural resources within that province
a)

The superior courts of a province do not have the constitutional jurisdiction to make
in rem determinations in regard to land and natural resources outside that province

40.

It is well-established that the jurisdiction to determine a right in land lies in the courts

where the land is located. In Duke v. Andler,15 this Court held that a decision concerning the
title/possession of land could only be determined by a court in the province in which the land is
located. In that case, the proceedings were in relation to real property in British Columbia,
whereas the parties were located in California. This Court held that a decision of a California
court on an issue of title/property situated in B.C. could not be binding.I6
41.

Canadian courts have consistently abjured jurisdiction over real property located in

another jurisdiction. Thus, the Saskatchewan Court of Appeal held that even where both parties
to a matrimonial dispute resided in Manitoba, the Manitoba courts did not have jurisdiction to
grant an in rem judgment in relation to real property located in Saskatchewan."
42.

As held by this Court in Club Resorts Ltd v Van Breda, this principle is not merely one of

comity, but is constitutional in nature, and flows from our confederative model of government.
Thus, this Court held that the rules of private international law codified by the C. c. Q. must
conform to the Canadian constitutional regime, which includes territorial limits as to the
jurisdiction of the courts of each province:
Conflicts rules must fit within Canada's constitutional structure. Given the
nature of private international law, its application inevitably raises
constitutional issues. This branch of the law is concerned with the jurisdiction
of courts of the Canadian provinces, with whether that jurisdiction should be
exercised, with what law should apply to a dispute, and with whether a court
should recognize and enforce a judgment rendered by a court of another
province or country. [...] The interplay between provincial jurisdiction and
external legal situations takes place within a constitutional framework which
limits the external reach of provincial laws and of a province's courts. The
Constitution assigns powers to the provinces. But these powers are subject to
the restriction that they be exercised within the province in question [citations
omitted], and they must be exercised in a manner consistent with the territorial
Duke v Andler, [1932] SCR 734.
Duke v Andler, [1932] SCR 734 at p 744. See also Design Recovery Inc v Schneider, 2003
SKCA 94 at para 2.
17 Palmer v Palmer, [1979] SJ 435 (CA) at para 18. See also War Eagle Mining Co v Robo
Management Co, [1995] BCJ 2142 at paras 14-15, 26, 29.
15

16
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restrictions created by the Constitution. [citations omitted] [emphasis added]i8
b)

Art. 3152 of the Quebec Civil Code upholds the constitutional principle of
territoriality

43.

The above-noted constitutional principle of territorial jurisdiction is enshrined in the Civil

Code of Quebec, which provides, at art. 3152, as follows:

44.

DIVISION III
REAL AND MIXED ACTIONS

SECTION III
DES ACTIONS REELLES ET
MIXTES

3152. A Quebec authority has jurisdiction
over a real action if the property in dispute
is situated in Quebec.

3152. Les autorites quebecoises sont
competentes pour connaitre d'une
action reelle si le bien en litige est situe
au Quebec.

Article 3152 C. c. Q. codifies the common law and constitutional principle that provincial

courts do not have jurisdiction to determine and grant a proprietary interest or possession of an
object situated outside of the province. Thus, in Bern c Elfe Juvenile Products Inc, I9 the QCCA
had to determine whether the action of Ms Bern was a "real" action and whether the "juridical
situs" of the property in dispute (common shares in a corporation), were situated in Quebec. The
QCCA held that the Quebec courts did not have jurisdiction under art. 3152 C.c.Q. because the
situs of the shares in dispute were in Ontario.20
45.

In this regard, contrary to the findings of the QCCA in this case, while not all claims
asserted in the proceeding are impermissible, the impugned claims that are the specific subject of
the Applicant's motion to strike do constitute "real"/in rem claims which fundamentally relate to
property, lands and natural resources situated outside the province of Quebec.
46.

On this point, the QCCA stated that whereas the Applicant had sought to "rigidly

classify" the claim as a real action, Aboriginal rights defy traditional notions of the law of
property. In its analysis, such rights have "real" and "personal" aspects, but, being sui generis,
are "different, unique and non-classifiable".21

Club Resorts Ltd. v Van Breda, [2012] 1 SCR 572 at para 21.
Bern v Elfe Juvenile Products inc., [1995] R.D.J. 510 (QC C.A.).
20 Bern c Elfe Juvenile Products inc., [1995] R.D.J. 510 (QC C.A.) at paras 24, 28, 30-32.
21 Procureur general de Terre-Neuve-et-Labrador c. Uashaunnuat (Innus de Uashat et de ManiUtenam), 2017 QCCA 1791 at paras 13, 67-69, AR at pp 59, 66.
18
19

47.

As noted above, the QCCA nevertheless went on to classify the claim, concluding that it

was "principally" a "personal" action. The logical thread in support of this novel conclusion is,
respectfully, both thin and strained. The QCCA notes that unlike title rights at common law or
under civil law, Aboriginal title is inalienable to all but the Crown. While of course correct, it is
most unclear, with respect, how this principle operates to drain Aboriginal title of its
fundamental "real" and in rem character.
48.

While acknowledging that Aboriginal title has certain "real" characteristics in that it

relates to a specific territory, Ruel J.A. reasoned that it also has certain elements that could be
qualified as "personal" as between the Aboriginal community and the Crown, given the Crown's
fiduciary obligation arising from and relating to Aboriginal title.22
49.

The recognition of Aboriginal title undoubtedly has many legal incidents, including the

possible engagement of Crown fiduciary obligations. How this deprives Aboriginal title of its
real, in rem nature, however, is not explained and, respectfully, is far from obvious.
50.

Nor did the QCCA see contradiction in its recognition of, and indeed reliance upon,

Crown fiduciary obligations flowing from Aboriginal title, and its view of the claim as being
purely "private" that does not engage Crown interests, as further discussed below.
c)

Aboriginal title and harvesting rights are "real" rights at common law and under
the Civil Code of Quebec

51.

Contrary to the conclusions of the QCCA, Aboriginal title and, generally, Aboriginal

rights, are inextricably tied to specific territories and are "real"/in rem. The sui generis nature of
such rights, while undeniable, does not preclude claims asserting such rights from classification
as either "real" or "personal" for the purposes of the C.c.Q..
52.

In this regard, Davis J. noted the Respondents' own admission that "le titre ancestral

qu'ils pourraient posseder dans le Nitassinan equivaudrait a un droit reel,"23 and recognized that
Aboriginal rights and title in relation to land have the attributes of a "real right."'

22

Ibid at paras 74-77, AR at p 67.

23 Uashaunnuat

(Innus de Uashat et de Mani-Utenam) c. Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2016 QCCS 5133 at para 61, AR at p 36.
24 Ibid. at paras 61-65, AR at pp 36-37.
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53.

In this regard, Book Four C.c.Q. provides for the applicable rules concerning "property",

and how such rights should be characterized. Title four of Book four deals with dismemberments
of the right of ownership. Article 1119 C. c. Q. provides:

54.

TITLE FOUR
DISMEMBERMENTS OF THE RIGHT OF
OWNERSHIP

TITRE QUATRIEME
DES DEMEMBREMENTS DU DROIT DE
PROPRIETE

GENERAL PROVISION

DISPOSITION GENERALE

1119. Usufruct, use, servitude and
emphyteusis are dismemberments of the right
of ownership and are real rights. [emphasis
added]

1119. L'usufruit, l'usage, la servitude et
l'emphyteose sont des demembrements du
droit de propriete et constituent des droits
reels. [nous soulignons]

Pursuant to art. 1119 of the C. c. Q, usufructuary rights or rights to use property constitute

a dismemberment of a right of ownership and are, therefore, "real rights". Any dismemberment
of property, including a usufructuary right or a right to use, may thus only be adjudicated before
Quebec courts if the property at issue is located in Quebec.
55.

In this respect the C. c.Q is again constant with the common law and constitutional law of

Aboriginal rights and title. The jurisprudence has long held that such rights are usufructury in
nature and a dismemberment of property (and therefore, under the C. c.Q., are "real" in nature).
56.

In St Catherine's Milling and Lumber Co v The Queen, the Judicial Committee of the

Privy Council described Aboriginal title as a "usufructuary right."25 Similarly, in Delgamuukw,
this Court affirmed that Aboriginal title was a right in land in the nature of a usufruct, and held
that it included the right to exclusive use and occupation of the lands subject to those rights :
Aboriginal title is a right in land and, as such, is more than the right to engage
in specific activities which may be themselves aboriginal rights. Rather, it
confers the right to use [...]. Those activities do not constitute the right per se;
rather, they are parasitic on the underlying title. [...]
This Court has taken pains to clarify that aboriginal title is only "personal" in
this sense, and does not mean that aboriginal title is a non-proprietary interest
which amounts to no more than a licence to use and occupy the land and cannot
compete on an equal footing with other proprietary interests [...]

St Catherine's Milling and Lumber Co v The Queen (1888), 14 AC 46 at para 6; Delgamuukw
v British Columbia, [1997] 3 SCR 1010 at para 112.
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Aboriginal title is a burden on the Crown's underlying title. [emphasis added] 26
57.

In R. v. Marshall; R. v. Bernard, Lebel J. affirmed that Aboriginal title had been qualified

as a usufruct and was premised on the principle of dismemberment of the right of ownership :
This qualification or burden on the Crown's title has been characterized as a usufructuary
right. [...] The usufruct concept is useful because it is premised on a right of property that
is divided between an owner and a usufructuary. A usufructuary title to all unsurrendered
lands is understood to protect aboriginal peoples in the absolute use and enjoyment of
their lands. 27 [emphasis added]
58.

In Premiere Nation de Pessamit, the SCQ explicitly equated Aboriginal title with a

dismemberment of right of ownership:
Ainsi pour resumer les droits ancestraux se situent sur un spectre qui va du titre
aborigene qui peut etre assimile a un demembrement de propriete a une
extremite a des droits ancestraux qui sont des coutumes, pratiques et traditions
sans egard a un rapport précis au territoire. Au centre du spectre se trouvent des
activites rattachees au territoire vise par la revendication. [emphasis added]28
59.

Equally, Aboriginal harvesting rights of the nature claimed by the Respondents here,

while distinct from title, are also "real rights." Such rights are not freestanding and do not exist
in a vacuum; they relate to specific, defined tracts of land and, where proven, operate as a burden
on the Crown's underlying title in relation to land. As held by this Court in R v

te:

[A] protected aboriginal right falling short of aboriginal title may
nonetheless have an important link to the land. An aboriginal practice,
custom or tradition entitled to protection as an aboriginal right will
frequently be limited to a specific territory or location, depending on the
actual pattern of exercise of such an activity prior to contact. As such, an
aboriginal right will often be defined in site-specific terms, with the result
that it can only be exercised upon a specific tract of land.29
60.

While it is true that certain specific Aboriginal rights may exist independent of territory,

such is not the case in regard to those specific Aboriginal rights that are asserted in the instant
case. Those rights are, to the contrary, by definition inextricably tied to specific territories and
Delgamuukw v British Columbia, [1997] 3 SCR 1010 at paras 111, 113, 115, 117, 145.
R v Marshall; R v Bernard, [2005] 2 SCR 220 at para 135.
28 Premiere Nation de Pessamit c Quebec (Procureur general), 2007 QCCS 794.
29 R v Cote, [1996] 3 SCR 139 at paras 38-39. See also R v Sappier; R v Gray, [2006] 2 SCR 686
at para 50.
26
27

are real in nature. Indeed, the Respondents' entire claim is dependent on their asserted
Aboriginal rights being tied to specific lands and resources — namely those under the industrial
use and exploitation of the Defendants. The claim wholly rests on the foundational assertion that
the specific lands, territories and natural resources being used and exploited by the Defendants
are subject to the Respondents' Aboriginal rights and title. The Respondents expressly allege that
these rights are closely linked with the territory as well as specific sites where the Defendants are
exercising their industrial activity.30
61.

This was unequivocally recognized by Davis J. in granting the Applicant leave to

intervene in order to bring the motion to strike:
Le Tribunal ne peut non plus partager la position des Innus a l'effet que le
litige est purement prive, meme si son objet principal, soit obtenir des
dommages d'IOC et de QNS&L, l'est. Au risque de se repeter, le Tribunal
estime que pour reussir dans cette demarche les Innus devront faire
reconnaitre leurs droits ancestraux.3I [emphasis added]
62.

Indeed, the Respondents repeatedly assert, in the impugned claims, rights to the exclusive

use and management of the claimed territories as well as to the natural resources contained
therein. This is the very definition of an in rem claim.
63.

While the action as a whole also contains claims that may be characterized as

"personal"/in personam in nature, the allegations that are the specific subject of the Applicant's
limited motion to strike are "real" in nature and thus, to the extent they relate to land outside the
province of Quebec, fall outside the jurisdiction of the SCQ.
64.

The Courts below erred in principle and procedurally in failing to turn their minds to the

issue of whether the specific claims challenged by the Applicant were within the jurisdiction of
the SCQ. Rather, both the motions judge and the QCCA considered the proceeding as a whole.
The motions judge decided, on this approach, that the presence of both "personal" and "real"

See, notably, Requete introductive d'instance en injonction permanente, pour l'obtention de
conclusions declaratoires et en dommages-interets at paras 39, 46, 48-53, AR at pp 103-106.
31 Uashaunnuat (Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2016 QCCS 1958 at para 67, AR at p 18.
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claims rendered the proceeding a "mixed" one over which he concluded, in clear error, the
Quebec courts would therefore have jurisdiction.32
65.

The QCCA did not repeat this error, but rather determined that the action was

"principally" a personal one, on the surprising basis that many of the Aboriginal rights and title
being asserted, while ostensibly defying classification, could be classified as "personal."
66.

The Courts' approach in this regard effectively considered the Applicant's limited,

surgical motion to strike certain claims as a full-scale, all-or-nothing motion to dismiss the
proceeding in its entirety. This was an error — one that deprived the Applicant of the limited
relief it expressly sought, namely to excise from the claim only those specific allegations and
prayers for relief relating to lands and natural resources situated within NL.
67.

Clearly, the SCQ having jurisdiction over some elements of the action does not, by that

fact alone, confer jurisdiction in regard to matters over which it does not independently have
jurisdiction. The inclusion of a damages claim in an action does not clothe the SCQ with the
jurisdiction to also issue in rem remedies over property situated in another province, let alone
over public lands and natural resources the title of which vests in the Crown of another province.
3.

Crown immunity precludes the courts of one province from making determinations
as to Aboriginal rights and title in another province

68.

The Applicant's motion also relied upon the well-established principle that the Crown of

a province is immune from suit in the courts of another province.
69.

The Courts of Appeal and superior courts across Canada have affirmed that that the

Crown is immune from suit, except as expressly authorized by the legislature, and that a
legislature of one province cannot authorize suits to be brought against the Crown of another.33
32 «
Quant aux actions reelles a caractere

mixte, Particle 3152 C.c.Q. prevoit que le tribunal
quebecois est competent si le bien en litige est situe au Quebec. » See : Lynch Suder Logan c
Logan, 2014 QCCS 4765 at para 34; Behaviour Communications inc. c Virtual Image
Productions, 1999 CanLII 10658 (QC C.Q.) at paras 21-23; CGAO c. Groupe Anderson inc.,
2017 QCCA 923.
33Sauve v Attorney General of Quebec et al, 2011 ONCA 369 at para 3. See also Medvid v
Alberta (Minister of Health), 2010 SKQB 22 at paras 25-27, affr'd 2012 SKCA 49; Ontario v
Mar-Dive Corp (1996), 141 DLR (4e) 577 (Div Gen Ont); Kaman v British Columbia, 1999
ABQB 216 at paras 16, 23; Godin v New Brunswick Power Comm (1993) 16 CPC (3d) 388; Les
constructions Beauce-Atlas Inc. c Pomerleau Inc., 2013 QCCS 4077 at para 16; Peter W. Hogg,

O
70.

a9

In common with similar enactments throughout the federation, s. 20 of the Newfoundland

and Labrador Proceedings Against the Crown Act does not allow a claim for title or other
constitutional rights on lands located in NL to be brought before a court of another jurisdiction.34
71.

The Courts below did not contest the validity of this well-established principle. However,

as noted, the motions judge concluded that such principle ought not to apply in a claim resting on
an assertion of cross-border Aboriginal rights and title.35
72.

The Courts did not cite, and the Applicant is unaware of, any jurisprudential support for

this view. To the contrary, in Athabasca Chipewyan First Nation v. British Columbia, the
Alberta Court of Appeal quoted from the Reference re Secession of Quebec to the effect that
"[o]ur constitutional regime recognizes the diversity of the component parts of Confederation,
autonomy of provincial governments to develop their societies within their respective spheres of
jurisdiction" and ruled that it would be "contrary to our basic notion of federalism" for the courts
of one province to pronounce upon the constitutionality of the law of another province.36 Citing
Mitchell v. Peguis Indian Band, the Court in that case held that such matters "concern
fundamental questions about the relationship between the courts and government" and that
"attempts on the part of the judiciary to reformulate the law on Crown immunity ... raise delicate
constitutional issues" that the courts are ill-equipped to embark upon.37
73.

Davis J. further cited concerns of access to justice and proportionality, and concluded, in

error, that requiring distinct proceedings in Quebec and NL could lead to contradictory results
Respectfully, only the converse is true: a claim relating to Quebec lands brought in Quebec and a
claim relating to NL lands brought in NL, properly pled to be confined to and addressing distinct
territories, could not yield contradictory results. Conversely, a determination by Quebec courts

Patrick J. Monahan & Wade K. Wright, Liability of the Crown, 4th ed (Toronto: Carswell, 2011)
at 73, 485. For a NFLD&L decision applying the principle, see Young v The SS Scotia, [1903]
AC 501 (Nfld PC).
34Proceedings Against the Crown Act, RSNL 1990, c P-26, s 20.
35 Uashaunnuat (Innus de Uashat et de Mani-Utenam) c. Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2016 QCCS 5133 at paras 112-115, AR at pp 46-48.
36 Athabasca Chipewyan First Nation v Canada (Minister of Indian Affairs and Northern
Development), 2001 ABCA 112, 199 DLR (4th) 425 at para 39.
37 Athabasca Chipewyan First Nation v Canada (Minister of Indian Affairs and Northern
Development), 2001 ABCA 112, 199 DLR (4th) 425 at para 40.
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regarding rights and title in NL could not preclude a contrary and contradictory determination by
NL courts in regard to those same lands.
74.

The Respondents are fully able to advance all their claims and to assert their rights.

However, they must respect the Constitution in so doing, and as such must advance their claims
relating to lands within Quebec in that province, and claims relating to lands within NL in the
courts of that province.38 Without wishing to downplay the convenience of avoiding such
bifurcation, it is submitted that convenience cannot, without more, serve as basis for shunting
aside our federal constitutional model.
75.

The QCCA held that Crown immunity did not apply "at this stage" on the basis that the

Crown was not a named defendant, that no remedies are sought against it, and that any ruling
would not be binding on the Crown in right of NL.39
76.

This conclusion is surprising, in the face of three prior determinations of the SCQ in this

matter to the contrary, and the unambiguous language of both the claim and the Notice of
Constitutional Question as framed by the Respondents themselves.
77.

As noted, Blanchard J., in ordering on his own motion the service of the Notice of

Constitutional Question on Canada, Quebec and NL:
Il ne fait donc aucun doute que, tenus pour averes ... les allegations et les
conclusions mettent en cause les droits constitutionnels du Canada, de la
Province de Quebec et de la Province de Terre-Neuve et Labrador...4°
78.

He further held, on a prior motion by the Defendants :
Ici, it ne fait aucun doute qu'on demande au Tribunal ... de se prononcer sur
les droits constitutionnels qui existeraient a regard de la Couronne, tant du
Chef du Canada, que du Quebec et de Terre-Neuve-et-Labrador. [...]41

38

In Western Surety Co. v Elk Valley Logging Ltd. (1985), 23 D.L.R. (4th) 464, 31 B.L.R. 193

(B.C.S.C.), the British Columbia court held that lack of jurisdiction of the court in BC over the
Crown of Alberta did not preclude the plaintiff from suing the Crown of Alberta before the
superior court of Alberta.
Procureur general de Terre-Neuve-et-Labrador c. Uashaunnuat (Innus de Uashat et de ManiUtenam), 2017 QCCA 1791 at paras 91, 100, 103-105, AR at pp 69-70.
413 Uashaunnuat (Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2014 QCCS 2051 at para 5, AR at p 143.
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79.

Similarly, Davis J., in granting the Applicant leave to intervene, held:
Ces demandes vont bien au-dela des revendications des Innus contre IOC et
QNS&L. Si le Tribunal les accorde, it est evident que les droits, tant du Quebec
que de Terre-Neuve-et-Labrador, sur le territoire seront affectes.42

80.

The pleading itself — and, in particular, the very claims targeted by the Applicant's

motion to strike — could hardly be more explicit in asserting allegations and seeking relief that
engage the prerogatives of the Crown in right of NL, the powers of the House of Assembly,
rightful ownership of Crown lands, natural resources and minerals, and prior Crown
authorizations, leases and permits.
81.

As noted, the pleading claims, inter alia: declarations of Aboriginal title and rights, a

right to the exclusive use and occupation of lands, the right to the use and enjoyment of all the
natural resources in the territory, a declaration that the Megaproject infringes the plaintiffs'
Aboriginal title and inherent and treaty rights, a declaration of a right to hunt, fish, trap and
harvest throughout Nitassinan, and a right to manage the natural resources within Nitassinan.
The Respondents expressly ask that all such rights be declared to be constitutionally-protected.
82.

These unambiguous claims — which are not referenced by the QCCA — cannot be

reconciled with the QCCA's somewhat casual conclusion that no Crown interests are engaged.
83.

Also inexplicably left unmentioned by the QCCA is the Notice of Constitutional

Question which, as noted, was ordered as required by Justice Blanchard precisely because the
pleading on its face alleges constitutional limits on the legislative powers of the federal, Quebec
and NL Crowns. The Notice expressly states, inter alia, that the Respondents "seek declarations
of Aboriginal title, inherent rights and treaty rights... which title and rights prevail over any
inconsistent law, including all federal and provincial legislation." [our translation]
84.

The NCQ goes on to advise of the Respondents' intention to challenge the validity or

applicability of 28 named NL statutes. The NCQ further states that the Honour of the Crown and

41 Uashaunnuat

(Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2014 QCCS 4403 at para 19, AR at p 187.
42 Uashaunnuat (Innus de Uashat et de Mani-Utenam) c Compagnie miniere IOC inc. (Iron Ore
Company of Canada), 2016 QCCS 1958 at para 69, AR at p 19; Uashaunnuat (Innus de Uashat
et de Mani-Utenam) c. Compagnie miniere IOC inc. (Iron Ore Company of Canada), 2016
QCCS 5133 at para 14, AR at p 27.

the Crown's fiduciary obligations, and the duty to consult and accommodate are engaged, and
were breached by the Crowns in right of Canada, Quebec and NL.
85.

These claims go well beyond a private nuisance claim, and speak directly to and require

adjudication of underlying NL Crown ownership of land, minerals and natural resources, as well
legislative and regulatory authority over the claimed territory.
86.

To be clear, provincial borders in no way limit Aboriginal rights to one side of that

border or another. They do, however, under our Constitution, limit the reach of provincial courts'
jurisdiction to pronounce upon those rights.
87.

For the foregoing reasons, the Applicant prays leave of this Court to determine whether

the Superior Court of Quebec has the necessary jurisdiction, both as a matter of constitutional
law and under the Civil Code of Quebec, to make determinations as to Aboriginal rights and title
in the province of Newfoundland and Labrador asserted by Indigenous groups whose claims
straddle Quebec and Newfoundland and Labrador.
PART IV- COSTS
88.

The Applicant requests that this application be granted with costs.
PART V — ORDER SOUGHT

89.

The Applicant respectfully requests that this Court grant the application for leave to'

appeal, with costs.
DATED at Ottawa, Ontario, this 11 '11 clay of Janu

43.

___Maxime Faille /
Guy Regimbald
Gowling WLG ( anada) LLP
160 Elgin Street; Suite 2600
Ottawa, ON KIP 1C3
Tel: 613-786-0197
Fax: 613-788-3559
Email: guy.regimbald@gowlingw1g.com
Counsel for the Applicant, Attorney General of
Newfoundland and Labrador
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PART VII — LEGISLATION
Civil Code of Quebec, CQLR c CCQ-1991
DIVISION III
REAL AND MIXED ACTIONS

SECTION III
DES ACTIONS REELLES ET
MIXTES

3152. A Quebec authority has jurisdiction
over a real action if the property in dispute
is situated in Quebec.

3152. Les autorites quebecoises sont
competentes pour connaitre d'une
action reelle si le bien en litige est situe
au Quebec.

TITLE FOUR
DISMEMBERMENTS OF THE RIGHT OF
OWNERSHIP

TITRE QUATRIEME
DES DEMEMBREMENTS DU DROIT DE
PROPRIETE

GENERAL PROVISION

DISPOSITION GENERALE

1119. Usufruct, use, servitude and
emphyteusis are dismemberments of the right
of ownership and are real rights. [emphasis
added]

1119. L'usufruit, l'usage, la servitude et
l'emphyteose sont des demembrements du
droit de propriete et constituent des droits
reels. [nous soulignons]

Proceedings Against the Crown Act, RSNL 1990, c P-26
Proceedings against the world at large
20. Nothing in this Act authorizes proceedings in respect of a claim against the property of the
Crown or the seizure, attachment, arrest, detention or sale of property of the Crown.

