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PART I -OVERVIEW AND STATEMENT OF FACTS
A.

Overview

1.

The plaintiffs (respondents) can sue the appellant Nevsun Resources Ltd. (“Nevsun”) in

British Columbia based on common law principles of liability, applying settled choice of law
rules. What they seek to do in this action is altogether different. Their claims constitute a root
and branch attack on the public acts of an immune foreign state. Their action is based not on
private law, but rather on the alleged illegality of official acts of the State of Eritrea in Eritrean
territory, and on principles of public international law, from which they ask the courts to fashion
new tort claims. The job of determining what position to take in response to acts of foreign
governments, and creating new causes of action based on international law, belongs to the
political branches of government, not the courts. This Court should not allow these claims to
proceed for three main reasons: Canadian domestic courts should not decide the legality or
validity of sovereign acts of foreign states within their own territory; Canadian domestic courts
should not become the regulators of Canadian companies’ economic development activities
abroad where conducted in conjunction with foreign states; and Canadian domestic courts should
not apply to private actors the public international law principles that apply to states.
2.

Nevsun’s claimed liability is secondary to the alleged illegality of acts of the State of

Eritrea in Eritrean territory. The act of state doctrine holds that Canadian courts must not
adjudicate these matters, and for good reason. Doing so is contrary to the correlative duties of
sovereign equality and non-intervention which sit “at the apex” of the duties that states owe to
each other; interferes with the conduct of Canada’s foreign relations, particularly in the area of
Canadian involvement in foreign economic development; and requires the courts to make what
are essentially political decisions. Canadian corporations should not become surrogate
defendants for challenges to the conduct of immune foreign states.
3.

Basing Nevsun’s liability on customary international law (“CIL”) is incompatible with

the nature of the international norms relied on, with how international law is received in Canada
and with settled principles of Canadian law set down by this Court. Imposing liability on this
basis would constitute such a radical change in the law that it must be left to Parliament.
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4.

Allowing this claim to proceed would require our courts to judge the public acts of co-

equal foreign states, implemented as part of their own economic development, environmental,
trade and state security policies. Foreign states have not consented to such a step. This function
properly belongs to a combination of expert bodies, international tribunals and political and
diplomatic actions by Canada’s executive and other states acting on the international plane.
5.

This case exemplifies why the invitation to our courts to proceed, and to create new

claims for breaches of international law, must be declined. It is hard to conceive of a more
fundamental and thoroughgoing challenge to the exercise of the State of Eritrea's sovereign
powers than the one posed here. The plaintiffs seek to have the B.C. courts inquire into and
condemn as forced labour and crimes against humanity contrary to international law the State of
Eritrea’s National Service Program, a program of general application to Eritrea's citizens. This
would require the court to pass judgment on, or ignore, the State of Eritrea's justifications for its
economic and labour policies, carried out in the context of a command economy where 80% of
the population remains engaged in subsistence agriculture; its military and security policies,
reflecting the occupation of its territory by its much larger neighbour; and its regulation of the
Bisha mine, the largest source of the State’s revenue. The plaintiffs also ask the B.C. courts to
rule on the constitutionality and legitimacy of Eritrean laws. The plaintiffs go so far as to ask the
B.C. courts to find that Eritrean law offers no effective remedy and that there is no authorised or
“coherent” body of Eritrean law at all. This extraordinary position negates Eritrean sovereignty
altogether. Indeed, this is exactly what the plaintiffs invite by their pleading that Eritrea is a
“rogue state”, one that has acted in such systematic and egregious violation of international law
that it has taken itself outside of the family of civilised nations. No case, anywhere, has been
permitted to go this far.
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B.

The parties and the nature of the plaintiffs’ claims

6.

The plaintiffs (respondents) claim that by virtue of their conscription into the Eritrean

State's National Service Program, they were forced to work at the Bisha mine in Eritrea under
atrocious conditions and threat of torture by the Eritrean government and its contracting arms.
The plaintiffs allege that Nevsun was an accessory, with the actual perpetrators being the
Eritrean government, its military and Eritrean subcontractors controlled by them. The claim
alleges that “Nevsun knew or should have known that by engaging with a rogue state such as
Eritrea, and its contracting arms, Segen and Mereb, human rights violations, including the use of
forced labour, and tortious treatment of labourers at the Bisha mine were inevitable.”1
7.

The plaintiffs are Eritrean nationals. Since the conduct complained of in this action, they

have left Eritrea as refugees.2 They have no connection to British Columbia. Nevsun, the only
defendant, is a British Columbia corporation with its head office in Vancouver.3 Nevsun has only
an indirect relationship to the Bisha mine. The Bisha mine is owned and operated by BMSC, an
Eritrean corporation, which is in turn owned by Nevsun Resources (Eritrea) Ltd., a Barbados
corporation (as to 60%) and the Eritrean National Mining Corporation (“ENAMCO”) (as to
40%). The chart reproduced in the plaintiffs’ pleadings demonstrates visually Nevsun’s indirect
relationship with BMSC and the Bisha mine.4 BMSC is party to the agreements with the State of
Eritrea and ENAMCO that entitle it to operate the Bisha mine.5
8.

The judge found that the events forming the basis of the plaintiffs’ claims occurred in
6

Eritrea. He also found that “[a]lthough the State of Eritrea is not a party in this proceeding, it is
1

Notice of Civil Claim (“NOCC”) at paras. 1-4, Appellant’s Record (“AR”) Vol. III, Tab 6.
While the pleadings in this action have been amended and particularized, all references in
this factum are to the original NOCC which was the operative document before the chambers
judge. Nevsun’s characterization of the NOCC remains true of the Amended Notice of Civil
Claim, AR Vol. III, Tab 19.

2

NOCC at paras. 8, 37, 39 and 41, AR Vol. III, Tab 6.
Response to Civil Claim (“RCC”), Part 1, Division 3 at para. 2, AR Vol. III, Tab 7.
4
NOCC at para. 23, AR, Vol. III, Tab 6.
5
Araya v. Nevsun Resources Ltd., 2016 BCSC 1856 (“Araya BCSC”) at para. 154, AR Vol. I,
Tab 1.
6
Araya BCSC at paras. 248-249, AR Vol. I, Tab 1.
3
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clear from the evidence that the State's role, which includes the military, will be a most important
factor in the plaintiffs' ability to prove their case and/or Nevsun to establish its defence.” 7 The
pleadings demonstrate this. According to the plaintiffs, the Eritrean military, Segen and Mereb
deprived the plaintiffs of their freedom, forced them to labour against their will in “harsh and
dangerous working conditions”, and when not working, confined them to camps in substandard
living conditions.8 Two of the three plaintiffs describe being members of the Eritrean military.
They say they were ordered to work at the Bisha mine, ostensibly for Segen, but remained
subject to military orders, pay, treatment, supervision and punishment.9
9.

Nevsun’s alleged liability for this is derivative. The plaintiffs plead various forms of

vicarious, accessory or secondary liability including that Nevsun “aided and abetted”, “approved
of”, “acquiesced in”, “condoned” or failed to stop the alleged use of forced labour, crimes
against humanity and other human rights abuses at the Bisha mine. 10 On these pleadings, Nevsun
can be liable “if and only if” the State of Eritrea and its agents have violated fundamental
international norms.11
10.

The plaintiffs seek to have the B.C. court decide that the National Service Program is a

system of forced labour and “a form of slavery.”12 They allege Nevsun conspired with the State
of Eritrea and others to supply forced labour for use at the Bisha mine. 13 The plaintiffs claim that
as a matter of State policy, the Eritrean government’s system of forced labour is a widespread
and systematic attack directed against its civilian population and seek the finding that this
constitutes a crime against humanity.14 The plaintiffs plead and rely on international human
rights treaties to which Eritrea is a party,15 alleging that Eritrea is in breach of those treaties.

7

Araya BCSC at para. 280 AR Vol. I, Tab 1.
NOCC at paras. 27, 42 and 80; see also paras. 1-7, 35, 39-41, 52, 72, 80-85 and 89, AR Vol. III,
Tab 6.
9
NOCC at paras. 5, 27, 39, 41, 43-52, AR Vol. III, Tab 6.
10
NOCC at paras. 4, 76-84, AR Vol. III, Tab 6.
11
Araya v Nevsun Resources, 2017 BCCA 401(“Araya BCCA”) at para. 92, AR Vol. II, Tab 3.
12
NOCC at paras. 2, 13, 15 and 20, AR Vol. III, Tab 6.
13
NOCC at paras. 94-98, AR Vol. III, Tab 6.
14
NOCC at paras. 20, 72-76, AR Vol. III, Tab 6.
15
NOCC at paras. 60-69, AR Vol. III, Tab 6.
8
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11.

The plaintiffs base their claims on CIL, which they say is incorporated into domestic

British Columbia law.16 The plaintiffs seek damages against Nevsun for alleged breaches of CIL,
including the use of forced labour; torture; slavery; cruel, inhuman or degrading treatment; and
crimes against humanity.17 The plaintiffs also seek damages against Nevsun under British
Columbia law as an accessory to, or for failing to protect the plaintiffs from, harm perpetrated by
the State of Eritrea.18 Nevsun is even said to be vicariously liable because the plaintiffs do not
have an effective remedy against the Eritrean State.19 The plaintiffs also allege that Eritrea lacks
“a coherent system of legitimately enacted laws which are capable of being applied” to the
determination of their claims, and that even if Eritrean law applied, a Canadian court could
refuse to apply it as contrary to public policy.20 Nevsun denies the plaintiffs’ allegations.21
C.

The State of Eritrea and the National Service Program

12.

Eritrea was annexed by Ethiopia in the 1950s. In 1991, after a 30 year war with Ethiopia,

Eritrea became an independent state. In 1993, Eritrea became a member of the United Nations.
Canada recognizes the government of Eritrea with direct diplomatic relations between the two
countries.22 From 1998 to 2000, Ethiopia and Eritrea fought a further war. Ethiopia refused to
completely withdraw its troops from Eritrean territory. The Eritrean government characterized
this occupation as “hampering the exercise of normal government functions.”23
13.

Eritrea is an overwhelmingly poor country. The State maintains a command economy.

Nearly 80% of the population remains engaged in subsistence agriculture. The Bisha mine is the
first operating modern mine in Eritrea and the country’s single largest source of revenue. 24 The
plaintiffs’ claim refers to the “massive financial support” the Bisha mine provides to the Eritrean
State.25

16

NOCC at paras. 7, 53, 58(a), 59-76, AR Vol. III, Tab 6.
NOCC at paras. 7, 53, 57-58, AR Vol. III, Tab 6.
18
NOCC at paras. 54, 57-58, AR Vol. III, Tab 6.
19
NOCC at paras. 77-98, AR Vol. III, Tab 6.
20
Plaintiffs’ Application Response re Forum Challenge at paras. 33-36, AR Vol. III, Tab 11.
21
RCC, Part 1, Division 1 at para. 2, AR Vol. III, Tab 7.
22
Araya BCSC at paras. 15-19, AR Vol. I, Tab 1.
23
Araya BCSC at para. 19, AR Vol. I, Tab 1.
24
Araya BCSC at paras. 33, 39-41, AR Vol. I, Tab 1.
25
NOCC at paras. 29-30, AR Vol. III, Tab 6.
17
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14.

The Eritrean National Service Program is a government program of military and national

service administered by the Eritrean Ministry of Defence. The National Service Program consists
of six months of military training and 12 months of service that may include assignment to
government, the military, or other workplaces for training and skill development. There was
evidence that service may extend beyond the mandated 18 months to indefinite periods before
members are demobilized. The government allows demobilization on a case-by-case basis.26
Nevsun adduced evidence that BMSC required Eritrean employees to present proof that they had
been demobilized or were exempt from the National Service Program. This policy applied to all
Segen employees.27 The record included expert evidence describing the official basis for the
operation of, and the state’s policy justifications for, the National Service Program.28
15.

The Canadian Parliamentary Subcommittee on International Human Rights of the

Standing Committee on Foreign Affairs and International Development has held hearings on the
human rights situation in Eritrea, including conditions at the Bisha mine. The Canadian
ambassador and the chair of the committee have visited Eritrea and the Bisha mine.29
16.

In June 2015, the UN Commission of Inquiry on Human Rights in Eritrea (“UNCOI”)

published a lengthy report critical of Eritrea. Among its recommendations were that the
International Labour Organization address the issue of forced labour in Eritrea and that the UN
Human Rights Council “mandate a relevant special procedure or otherwise direct an
investigation of the extent to which the abuses identified … constitute crimes against
humanity.”30 In June 2016, the UNCOI recommended that the UN Security Council refer the
situation in Eritrea to the Prosecutor of the International Criminal Court. It also recommended

26

Araya BCSC at paras. 26-27, AR Vol. I, Tab 1.
Araya BCSC at paras. 29-30, 68, 70, 121, AR Vol. I, Tab 1.
28
Araya BCSC at para. 23, AR Vol. I, Tab 1; Expert Opinion of Professor Senai W.
Andemariam, Joint Electronic Appeal Book filed with the Court of Appeal (“JAB”), Tab 4,
Exhibit B(ii) at pp. 791-796.
29
Araya BCSC at paras. 57-59, 204, AR Vol. I, Tab 1; Minutes of the Subcommittee on
International Human Rights of the Standing Committee on Foreign Affairs and International
Development (March 12, 2015), JAB, Tab 6, Ex. 9 at pp. 1197 and 1201, see generally Ex. 7
and Ex. 8; Nevsun Resources Ltd. 2013 Corporate Social Responsibility Report, JAB, Tab 6,
Ex. 6 at p. 1135.
30
Report of the detailed findings of the Commission of Inquiry on Human Rights in Eritrea (June
5, 2015), JAB, Tab 6, Ex. 54 at pp. 2793-2794.
27
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that the African Union establish an accountability mechanism to investigate and prosecute
individuals believed to have committed crimes against humanity.31
D.

Judgment of the British Columbia Supreme Court (Abrioux J., in chambers, 2016
BCSC 1856)

17.

The chambers judge dismissed Nevsun’s application to dismiss or stay the action on the

ground that it is precluded by the act of state doctrine. The chambers judge accepted that the act
of state doctrine is a common law rule that applies in Canada but decided it was not engaged in
this case. The judge noted that dismissal of the preliminary application did not prevent Nevsun
from advancing the act of state doctrine as a defence at trial.32
18.

The chambers judge also dismissed Nevsun’s application to strike out certain portions of

the plaintiffs’ claim on the ground that breaches of CIL do not give rise to a private law cause of
action for damages and these claims are unknown at law. The chambers judge concluded that
“[t]he current state of the law in this area remains unsettled” and that “Nevsun has not
established that the CIL claims have no reasonable likelihood of success”; “all these substantive
issues, including whether the creation of one or more new nominate torts is necessary, will be
determined at the trial.”33
E.

Judgment of the British Columbia Court of Appeal (Newbury, Willcock and
Dickson JJ.A., 2017 BCCA 401)

19.

The Court of Appeal dismissed Nevsun’s appeal.34 Newbury J.A., for the Court, decided

that when the act of state doctrine is invoked, the “plain and obvious” test for striking pleadings
does not apply; rather, the application of the act of doctrine should be determined at the outset.35
Newbury J.A. agreed that the plaintiffs’ claims relate substantially “to secondary or ‘derivative’
conduct on the defendant’s part” and that “as the NOCC now stands, the company could be
liable ‘if and only if’ Eritrea, its officials or agents were found to have violated fundamental

31

Report of the Commission of Inquiry on Human Rights in Eritrea (May 9, 2016), AR Vol. V,
Tab 24(A) at p. 25; Araya BCSC at paras. 159-160, AR Vol. I, Tab 1.
32
Araya BCSC at paras. 340-422, AR Vol. I, Tab 1.
33
Araya BCSC at paras. 428-429, 445, 465-477, 480-482, AR Vol. I, Tab 1.
34
Araya BCCA at para. 198, AR Vol. II, Tab 3.
35
Araya BCCA at para. 129, AR Vol. II, Tab 3.
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international norms.”36 Newbury J.A. nevertheless rejected the application of the act of state
doctrine because, in her view, a domestic court would not be obliged to rule on the legality or
validity of sovereign acts of the State of Eritrea.37 Newbury J.A. held that a “public policy
exception” would in any case prevent the application of the act of state doctrine because “[t]he
nature of the grave wrongs asserted is such that they could not be justified by legislation or
official policy.”38 The Court of Appeal’s decision (unlike the chambers judgment) precludes
Nevsun from raising the act of state doctrine as a substantive defence at trial.
20.

Newbury J.A. held that the chambers judge had not erred in declining to strike the

plaintiffs’ claims founded in CIL. Because the law is “in flux” and “developing”, Newbury J.A.
concluded that it was not “plain and obvious” that the plaintiffs’ CIL claims were bound to fail.39
PART II -QUESTIONS IN ISSUE
21.

Nevsun’s appeal raises the following questions:
(a) Does the act of state doctrine preclude a British Columbia court from
judging the legality of the sovereign acts of a foreign state within its own
territory?
(b) Should Canadian common law recognise a cause of action for damages
based on alleged breaches of norms of customary international law?
PART III -STATEMENT OF ARGUMENT

A.

The act of state doctrine precludes adjudication of a foreign state’s sovereign
conduct within its own territory
(a)

22.

Overview

The plaintiffs allege that they lack an effective remedy against the Eritrean State for gross

human rights violations allegedly committed by the State, its military and parastatal actors in
Eritrea. They bring vicarious and derivative claims for those State wrongs against Nevsun. As
the chambers judge recognised, adjudicating those claims will inevitably require a Canadian
court to rule on the lawfulness of the official acts of the State of Eritrea. That determination is
36

Araya BCCA at para. 92, AR Vol. II, Tab 3.
Araya BCCA at paras. 165-168, AR Vol. II, Tab 3.
38
Araya BCCA at para. 169, AR Vol. II, Tab 3.
39
Araya BCCA at para. 197, AR Vol. II, Tab 3.
37
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precluded by the act of state doctrine. Seeking such a determination attempts to set up Canadian
courts as arbiters of foreign states’ international and domestic obligations, contrary to the
principles of sovereign equality and non-intervention, which sit “at the apex” of the correlative
duties that states owe to each other.40 Doing so also interferes with the Crown prerogative to
conduct Canada’s foreign relations. Courts are not designed to make the complex, political
decisions required in foreign affairs, which are the constitutional responsibility of the executive.
For these core reasons, the act of state doctrine bars the claim the plaintiffs have advanced.
23.

Now that this Court has firmly foreclosed direct claims against states and their officials

on the basis of state immunity,41 aiding and abetting actions like this one can be expected to
arise. The relatively low threshold for establishing the jurisdiction of Canadian courts, the scope
of Canadian companies’ operations around the globe, the progressive limitation of international
tort claims in the United States and the unavailability of such claims elsewhere will inevitably
attract such claims to Canada. Permitting actions challenging foreign states’ treatment of their
own nationals in their own territory undermines the important principle of state immunity and
will inevitably create international tensions. The concern about interference with international
comity is illustrated by considering the converse situation where a claimant asks a court in
another country to impose liability on a private entity based on alleged breaches of international
law in Canada committed by the government of Canada.
(b)
24.

The act of state doctrine

The “accepted classic formulation” of the act of state doctrine is that “[e]very sovereign

State is bound to respect the independence of every other sovereign State, and the courts of one
country will not sit in judgment on the acts of the government of another done within its own
territory.”42 Castel and Walker state that the act of state doctrine prevents Canadian courts from
determining “the validity of the legislative or executive act of a foreign sovereign state measured
by the principles of public international law or [passing] upon the validity of a foreign

40

R. v. Hape, 2007 SCC 26 at para. 45, [2007] 2 S.C.R. 292 [Hape].
Kazemi Estate v. Islamic Republic of Iran, 2014 SCC 62, [2014] 3 S.C.R. 176 [Kazemi].
42
Araya BCSC at para. 349, citing Underhill v. Hernandez, 168 U.S. 250, 18 S. Ct. 83 (1897) at
p. 252, AR Vol. I, Tab 1.
41
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sovereign’s acts within its own territory by reference to its own constitutional powers.”43 The
doctrine “holds the national court incompetent to adjudicate on the lawfulness of the sovereign
acts of a foreign state.”44 It applies, among other things, to preclude inquiries into the exercise of
authority by the military and security forces of the foreign state.45
25.

The doctrine is “a form of immunity ratione materiae”. It operates “by reference to the

subject matter of the claim rather than the identity of the parties.”46 It is not necessary that the
foreign state be a party for the doctrine to apply. The act of state doctrine applies even where, as
in the present case, the action is between private parties and allegedly sounds in tort.
26.

The act of state doctrine and the right to state immunity from the jurisdiction of foreign

courts, now codified in Canada,47 share “common rationales” based on principles of comity and
“the equality of sovereign states and the doctrine of non-interference in the internal affairs of
other states.”48 Sovereign equality commands non‑intervention and respect for the territorial
sovereignty of foreign states. The act of state doctrine is complementary to the principle of state
immunity, which precludes direct action against a foreign state. The act of state doctrine prevents
claimants from doing indirectly what they could not do directly, that is, require a domestic court
to impeach the sovereign conduct of an immune foreign state.

43

Janet Walker ed., Castel & Walker, Canadian Conflict of Laws, 6th ed. (Markham, Ont.:
LexisNexis Canada, 2005) (loose-leaf) at 10-2 to 10-3; James Crawford, ed. Brownlie’s
Principles of Public International Law, 7th ed. (Oxford: Oxford University Press, 2008) at p.
334, see generally pp. 332-336 [Brownlie 7th].
44
R. v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 3),
[2000] 1 A.C. 147 at pp. 268-271 (Lord Millett) and 286-287 (Lord Phillips) [Pinochet (No.
3)].
45
Pinochet (No. 3) at p. 269.
46
Yukos Capital SARL v. OJSC Rosneft Oil Company, [2012] EWCA Civ 855 at paras. 53-54
and 66, [2013] 3 W.L.R. 1329 [Yukos]; Pinochet (No. 3) at pp. 269-270 (Lord Millet) and p.
286 (Lord Phillips); United Mexican States v. British Columbia (Labour Relations Board),
2015 BCCA 32 at paras. 5, 45 and 47-48, [2015] 4 W.W.R. 660; Hazel Fox & Philippa
Webb, The Law of State Immunity, 3rd ed. (Oxford: Oxford University Press, 2013) at p. 50
[Fox and Webb].
47
State Immunity Act, R.S.C. 1985, c. S-18 [SIA].
48
Araya BCCA at para. 61, AR Vol. II, Tab 3; Pinochet (No. 3) at pp. 269-270 (Lord Millett);
Belhaj v. Straw, [2017] UKSC 3 at paras. 199-200 and 225, [2017] 2 W.L.R. 456 (Lord
Sumption) [Belhaj UKSC].
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27.

Like state immunity49 and other immunities,50 the act of state doctrine as traditionally

understood is a procedural or jurisdictional bar, a “prohibition on adjudication” that must be
determined at the outset of the proceeding.51 The Court of Appeal accepted that when act of state
is raised, it must be decided whether the doctrine applies, not whether it may apply. This being
so, the chambers judge erred in applying the plain and obvious test to that determination.52
(c)

The rationales for the act of state doctrine
(i)

28.

The doctrine ensures respect for the sovereignty of foreign states

The act of state doctrine gives effect to considerations of sovereign equality, non-

interference and comity on which the international order is based.53 For the domestic court of one
country to take upon itself to determine whether the laws or acts of a foreign state within its own
borders are unlawful is to ignore and deny the sovereignty of the foreign state. As with state
immunity, “[i]f organs of the forum state could decide on core questions pertaining to the
functioning of a respondent state without its consent, the respondent state’s sovereignty would be
to that extent impugned.”54
29.

Here, the sovereign interference is magnified by the purported application of international

law. States have not agreed to what Professor Larocque calls a form of “constitutional
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adjudication”, subjecting their internal sovereign decisions to determinations of whether they
comport with “superior norms”,55 in the national courts of other states, whether friendly or not.
30.

It may be argued that there is no denial of sovereignty where the foreign state is not a

party and the domestic court does not purport to make orders against the foreign state, or which
would bind it. This is not so. When a domestic court makes a finding that the laws or acts of a
foreign state within its territory are unlawful, it necessarily arrogates to itself the authority to
judge the executive or legislative acts of a foreign state. This is a denial of sovereign equality,
non-interference and comity. It undermines the international order. These consequences of
denying the application of the act of state doctrine must be taken into account in determining the
right outcome in this case. The question is not whether allowing the claims made in this case to
proceed will deny the sovereignty of the Eritrean State. It will. The question is whether the
claims should be allowed to proceed, notwithstanding that denial of sovereignty.
31.

As discussed further below, states may cede some portion of their sovereignty to

international tribunals by entering into treaties. The act of state doctrine ensures a proper
relationship between national and international tribunals, recognising that “certain issues are
better left to procedures on the international plane.”56 If the executive or legislative acts of a
foreign state are to be impeached, this should be done in an international forum to which the
foreign state is properly amenable on principles of international law.
(ii)
32.

Domestic courts are not suited to determine whether the executive or
legislative acts of a foreign state should be impeached

Courts hear and decide civil cases selected and framed by the litigants.57 They are heavily

dependent on the parties for information. Domestic courts lack expertise in the dauntingly wide
field of international law. They also lack the perspective of expert international tribunals. The
fact-finding competence of domestic courts is limited when it comes to judging the policies of

55

Francois Larocque, Civil Actions for Uncivilized Acts: The Adjudicative Jurisdiction of
Common Law Courts in Transnational Human Rights Proceedings (Toronto: Irwin Law,
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foreign states.58 A domestic court that is perhaps thousands of miles from the foreign state, and
as far removed in terms of economic development and social conditions, cannot be expected to
have or acquire a sufficient understanding of such matters to judge soundly whether the
executive and legislative acts of the foreign state should be impeached.
33.

In this case, the trial court is being asked to pass judgment on the public acts of the State

of Eritrea without the participation of the State and without access to State witnesses or
documents. The plaintiffs ask the court to judge measures taken by a State dealing with the
consequences of war and poverty. The plaintiffs ask the court to make determinations which may
fundamentally affect the first operating modern mine in Eritrea which is the country’s single
largest source of revenue. The complexities of this situation are not amenable to adjudication in
the Supreme Court of British Columbia, using the forensic means available to it.
(iii)
34.

The act of state doctrine prevents interference with the executive’s
constitutional responsibility for Canada’s foreign affairs

The act of state rule also serves to prevent interference with the Crown prerogative in

foreign affairs. In Canada, it is “the constitutional responsibility of the executive to make
decisions on matters of foreign affairs in the context of complex and ever-changing
circumstances, taking into account Canada’s broader national interests.”59 As this Court has
recognised, the decision to permit direct claims against foreign states or their agents, particularly
for serious breaches of international law, “would have a potentially considerable impact on
Canada’s international relations.”60 Similar concerns arise with indirect claims like this one, as
illustrated in the Government of Canada’s diplomatic note delivered to the U.S. in Alien Tort
Statute61 litigation against Talisman Energy, a Canadian company, for allegedly aiding and
abetting the Government of Sudan in genocide and crimes against humanity.62 Even where courts
have jurisdiction, “they must give sufficient weight to the constitutional responsibilities of the
58
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legislative and executive branches, as in certain cases the other branch will be ‘better placed to
make such decisions within a range of constitutional options.’”63
35.

Pursuing a coherent foreign policy requires the organs of the Canadian state to “speak

with one voice.” This entails executive control: the government must have flexibility in deciding
how its duties under the prerogative power are to be discharged. 64 As explained in a U.S. case,
“[w]hen the courts engage in piecemeal adjudication of the legality of the sovereign acts of
states, they risk disruption of our country's international diplomacy. The executive may utilize
protocol, economic sanction, compromise, delay, and persuasion to achieve international
objectives. Ill-timed judicial decisions challenging the acts of foreign states could nullify these
tools and embarrass the United States in the eyes of the world.”65
36.

Deciding claims which charge Canadian courts with investigating and impeaching

foreign states’ sovereign activities may cause significant and prolonged diplomatic tensions with
the affected foreign state or others. It may trigger political, economic or even judicial retaliation
to which the government is forced to respond. Unlike criminal proceedings, which are brought
by government officials acting in the public interest, civil actions are not subject to screening
mechanisms,66 are brought by litigants who are not responsible for weighing the foreign relations
costs of their litigation,67 and may reflect politically-motivated litigation. Nor are the
international consequences of a particular decision always easy to foresee. In Jesner v. Arab
Bank, the State of Jordan suggested that the claim against a bank threatened to destabilize its
economy.68 Here, the Bisha mine is the single largest source of revenue for the State, in an
overwhelmingly poor country where nearly 80% of the population remains engaged in
subsistence agriculture.69 Permitting claims like this one may discourage foreign investment in
developing economies, thereby hindering or raising the cost of “economic development that so
63
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often is an essential foundation for human rights.”70 This Court’s separation of powers
jurisprudence reflects functional concerns about the limits of the judicial role and avoiding tasks
to which the other branches of government are better suited.71 The same institutional and
practical concerns arise here.
(iv)
37.

Canada’s policy prefers multilateral standards to lawsuits seeking to apply
international law to alleged Canadian “accessories”

The government of Canada has adopted policies to ensure that Canadian companies

operating internationally respect international human rights standards.72 This includes Canada’s
November 2014 enhanced Corporate Social Responsibility Strategy, “Doing Business the
Canadian Way: A Strategy to Advance Corporate Social Responsibility in Canada’s Extractive
Sector Abroad”73 and the government’s announcement earlier this year that it intends to create a
Canadian Ombudsperson for Responsible Enterprise and an advisory body to “assist Canada in
fulfilling its international human rights obligations … and improve access to remedies for
alleged human rights abuses arising from Canadian company operations abroad.”74 These
policies reflect that, like other states, Canada has “eschewed a legal approach”, “preferring to opt
for policy and soft norms.”75 Canada is a party to, or its policies are aligned with, multilateral
and multi-stakeholder initiatives including the OECD Guidelines for Multinational Enterprises
and the UN Guiding Principles on Business and Human Rights.76
38.

These policies do not represent “a move into the land of public international law, with its

claims of direct corporate responsibility under international law for violations of egregious
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norms (at least), including through aiding and abetting or complicity with sovereign host state
violators. Rather, the responsibility is framed in non-legal terms …” Non-judicial mechanisms
are becoming increasingly important in the business and human rights context.77 Together with
the remedies created by human rights treaties, this reflects the evolution towards requiring
compliance with international law and norms through international mechanisms. This is the right
path, rather than through ad hoc private lawsuits in domestic courts.
39.

At the same time, the executive branch has powers granted by legislation to respond to

serious violations of internationally recognised human rights occurring in foreign states. 78 The
powers under SEMA, for example, are exercised only after a political determination at the highest
level of the Canadian government. Permitting claims which require a domestic judicial
conclusion that a foreign state has committed human rights violations contrary to international
law upsets this policy balance and interferes with the executive’s powers to decide when and
how to address such questions with the foreign state.
(d)
40.

The various approaches to the act of state doctrine

Common law jurisdictions recognise that problems exist when domestic courts are asked

to rule on the legality of acts of foreign states in their own territories, but adopt different
solutions. This case provides this Court with the opportunity to determine the proper application
and scope of the act of state doctrine in Canadian law.
(i)
41.

The act of state doctrine applies in Canada

There is no doubt that the doctrine is part of Canadian common law. The chambers judge

accepted this, noting that there is “no reasoned basis” that it should exist in England and
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Australia, but not in Canada.79 The rule was part of the common law of England prior to 185880
and accordingly is part of the common law of British Columbia as received from England.81
42.

In Belhaj CA and Belhaj UKSC, discussed below, the English courts treated this Court’s

2008 decision in Khadr as an act of state case.82 In Khadr 2008, in a motion prior to the appeal,
the appellants asserted that Mr. Khadr’s arguments about violations of international law at
Guantanamo Bay and Canadian complicity in them were not justiciable because they required
“findings about the conduct of the U.S. authorities, the U.S. authorities are not before the Court,
and that these issues should be litigated in the U.S. courts.”83 This Court alluded to the doctrine,
referring to the “[i]ssues [that] may arise about whether it is appropriate for a Canadian court to
pronounce on the legality of the process at Guantanamo Bay” and “the principles of international
law and comity that might otherwise preclude application of the Charter to Canadian officials
acting abroad.” The case was resolved on the basis that, through the decisions of the U.S.
Supreme Court, the U.S. had already decided for itself that the U.S. regime under which Mr.
Khadr was detained “constituted a clear violation of fundamental human rights protected by
international law.”84 There was no obstacle to this Court adjudicating the matter.
(ii)
43.

The act of state doctrine in England

The traditional English approach to act of state treated the principle enunciated in

Underhill v. Hernandez as a rule of English law,85 recognising that in addition to granting
immunity ratione personae to states and their agents, it may be necessary to grant immunity
ratione materiae “by reason of the subject matter of the proceedings relating to the exercise of
sovereign governmental power.”86 Lord Hope affirmed the act of state doctrine in Kuwait
Airways (Nos. 4 and 5), explaining that there is “no doubt” that the rule “applies to the legislative
79
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or other governmental acts of a recognised foreign state or government within the limits of its
own territory. The English courts will not adjudicate upon, or call into question, any such acts.”87
44.

In Belhaj UKSC, decided after the chambers judgment below, the U.K. Supreme Court

divided in its approach to act of state, with the result that “questions continue concerning the
nature and scope of the doctrine in English law.”88 The court disaggregated the doctrine into
different rules, distinguishing between legislative and executive acts of foreign states within their
own territory, and dealings between sovereign states on the international plane. The rules relating
to what Lord Sumption characterised as “municipal act of state” were largely regarded as rules of
private international law, while “foreign act of state” was based on non-justiciability and
abstention.89 There was general agreement that the courts would not refuse to adjudicate if doing
so would be contrary to English public policy. The law of Australia is broadly similar to the
present English position.90
(iii)
45.

The act of state doctrine in the U.S.

Like the traditional English rule, the rationale for the U.S. act of state doctrine was

historically viewed as “an expression of international law, resting upon ‘the highest
considerations of international comity and expediency.’”91 In addition to concerns about
respecting foreign states’ exercise of their sovereign powers, U.S. courts have particularly
emphasised the separation of powers and concerns about possible adverse effects on U.S. foreign
policy.92 As described by the U.S. Supreme Court in Sabbatino, where the court refused to
decide that the expropriation of property in Cuba violated customary international law, the
doctrine has “constitutional underpinnings” which reflect “a basic choice regarding the
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competence and function” of the judiciary and executive in ordering the U.S.’s relationships with
other states.93
46.

In Kirkpatrick, the U.S. Supreme Court held that the doctrine applies only where “the

relief sought or the defense interposed” would require a U.S. court “to declare invalid the official
act of a foreign sovereign performed within its own territory.” Such acts are “deemed valid.” 94 In
this sense, the doctrine operates as a choice of law rule.95 Some U.S. appellate courts have
described act of state as a “prudential doctrine designed to avoid judicial action in sensitive
areas”, recognising “the institutional limitations of the courts and the peculiar requirements of
successful foreign relations.”96 The doctrine “limits judicial interference in foreign relations by
precluding adjudication of the sovereign acts of other nations in United States courts.” 97 In U.S.
law, act of state and related rules all “in effect provide in different ways of asking one central
question: ‘are United States courts the appropriate forum for resolving the plaintiffs’ claim?’”98
(e)
47.

The act of state doctrine applies to the plaintiffs’ claims in this case

The act of state doctrine applies in this case because the plaintiffs are seeking

determinations, as necessary predicate findings to the liability of Nevsun, that the acts of the
State of Eritrea are unlawful. The plaintiffs’ central allegation is that Eritrea’s National Service
Program is an illegal system of forced labour and a crime against humanity. The courts below
recognised that the plaintiffs’ case involves “the most serious allegations of egregious conduct
by the State and its military” and that on the pleadings, Nevsun can only be liable as an
accessory to the acts of Eritrea and its agents if the latter are found to have committed one or
more of the pleaded wrongs. The company could be liable “if and only if” the State of Eritrea
violated fundamental international norms.99 The secondary liability, negligence, vicarious
liability, conspiracy and CIL claims all engage the doctrine, since if the acts of the actual
perpetrators (the State of Eritrea and its agents) were lawful, it cannot have been tortious for
93
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Nevsun to have assisted in their commission or to have failed to protect the plaintiffs from their
consequences.100
48.

Having acknowledged that Nevsun could not be liable on the pleadings for the accessory

claims unless the acts of the State of Eritrea or its agents are found to have committed one of the
pleaded wrongs, Newbury J.A. nevertheless later reasoned that the doctrine did not apply
because the plaintiffs’ claims do not purport to challenge the legality or validity (the “effect”) of
a foreign state’s “legislation or other laws” nor the “effect” of an act of a foreign state’s
executive in relation to events in Eritrea. The plaintiffs only seek compensation for acts on the
part of Nevsun in connection with wrongs alleged to have occurred in Eritrea that are not
contemplated by any legislation or official policy.101 With respect, this later reasoning is
logically inconsistent with the earlier finding, and the nature of the accessory claims made in the
pleading. The Court of Appeal seems to have assumed that the doctrine requires that Nevsun
affirmatively plead that the conduct alleged was authorised under Eritrean law. Kirkpatrick
would not require this. Here, to obtain the relief sought the plaintiffs must establish that the
National Service Program is forced labour and a crime against humanity. Nevsun has denied this,
pleaded the application of Eritrean law and the “legal validity” of the State of Eritrea’s sovereign
acts, and adduced opinion evidence that the program is an official act of the Eritrean
government.102 Nothing more is required. The predicate determinations that the Eritrean State
acted unlawfully are not incidental to the allegations of liability on the part of Nevsun: they are
foundational. These claims necessarily engage the application of the act of state doctrine.
49.

The plaintiffs suggest that the extension of the National Service Program has no basis in

Eritrean law. The act of state doctrine is intended to prevent courts from making judgments about
the internal law-making functions of foreign states. In any case, the chambers judge recognised
that the Eritrean National Service Program “is a government program of military and national
service administered by the Eritrean Ministry of Defence.”103 There was opinion evidence that
100
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the Ministry of Defence has been given the authority to implement the legislation by issuing
regulations, directives and orders.104
50.

All of the rationales of the rule described above apply in this case. The plaintiffs seek to

have the domestic courts of this country judge the laws and acts of the State of Eritrea root and
branch: they challenge the constitutionality of its laws; the lawfulness of its National Service
Program; and its status as a country, seeking to have it determined to be a rogue state. In so
pleading, the plaintiffs seek to have the courts deny the sovereignty of the Eritrean State; embark
upon matters that are properly left to international procedures; and make judgments they are illequipped to make.
(f)

The application of the act of state doctrine should not be rejected by virtue of any
“exception”
(i)

51.

Canadian public policy does not preclude the application of the act of state
doctrine

Newbury J.A. held that “no matter what formulation of the doctrine is chosen, the public

policy exception would in my view clearly apply. The nature of the grave wrongs asserted is
such that they could not be justified by legislation or official policy.” 105 With respect, the
question is not whether the grave wrongs asserted could be justified by Eritrean legislation or
official policy. The question is whether Canadian public policy requires that a Canadian
domestic court undertake the task of determining whether Eritrea or its agents acted unlawfully
within Eritrean territory. These are different questions. The first question is concerned solely
with the ultimate merits of the claim, and treats an allegation of a breach of human rights as a
trump over all other considerations. The second question is concerned with international order
and the considerations which inform how allegations of state wrongdoing should properly be
addressed. The second inquiry is relevant here.
52.

An analogy may be drawn to this Court’s consideration of state immunity in Kazemi. In

that case, this Court was faced with allegations of torture, a breach of fundamental international
norms. Nonetheless, the Court did not ignore the considerations which provide the foundations
for the doctrine of state immunity. It is true that in that case, the doctrine was incorporated in a
104
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statute, whereas here it is a matter of common law, but the Court was urged to strike down the
statute as being contrary to the Canadian Charter of Rights and Freedoms.106 The Court refused
to do so, taking into account the purposes state immunity serves, and the consequences of
overriding it.107
53.

In this case, the rationales which animate the act of state doctrine should not be swept

away, unconsidered, by virtue of an unproven allegation of breach of international norms. On the
contrary, it is submitted that the doctrine’s purposes apply with full force to a claim of breach of
fundamental international norms. The courts, including the courts below, that have applied a
public policy exception to the doctrine have not offered any satisfactory rationale for why
allegations of breaches of human rights should automatically defeat the rule. In the absence of a
prior finding, such as in Khadr 2008, or Kuwait Airways (Nos. 4 and 5), of a tribunal which has
jurisdiction over the issue, a Canadian domestic court should not undertake the task of applying
international norms to the acts of a foreign state in light of the concerns that the act of state
doctrine is intended to prevent. Proceeding to do so violates the principles of sovereignty, noninterference and comity on which the international order is based; imposes a burden upon the
domestic court for which it is ill-suited; interferes with the executive’s constitutional
responsibility for Canada’s foreign affairs; and would divert such matters into the sphere of
domestic courts, rather than leaving them in the international sphere where they belong.
54.

Here, the Court of Appeal appears to have been swayed by the fact that the State of

Eritrea has adopted international conventions, reasoning that it “(and ipso facto, corporations
acting in association therewith) cannot rely on the doctrine of act of state to claim immunity from
the consequences of violating same.”108 This conclusion does not follow from the relevant
human rights treaties, because they do not confer jurisdiction on national courts to judge foreign
states’ compliance. The Court of Appeal focused on the torture allegations. None of the plaintiffs
asserts he was tortured109 and the plaintiffs themselves called forced labour “the foundational
106
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issue.”110 The prohibition on forced labour is not generally accepted as a peremptory norm of
customary international law.111
55.

The application of the act of state doctrine does not prevent a Canadian company with

operations abroad from being sued in its home jurisdiction for acts for which it is principally
responsible under applicable laws applying to private actors (where the Canadian court is
appropriate applying private international law).112 What it does prevent is domestic courts being
used to determine the lawfulness of the acts or laws of foreign states, and the potential for
accessory liability arising from such findings. Those issues are best left to international tribunals
with jurisdiction to apply public international law, and to political and diplomatic processes and
remedies. The plaintiffs can pursue the responsibility of the Eritrean State or its agents under
international law, whether through urging criminal proceedings against State agents in national
or international courts like the International Criminal Court113; mechanisms for monitoring or
investigation available under applicable treaty regimes,114 through regional organizations like the
African Union, as mentioned by the UNCOI, or at the UN Human Rights Council115; or through
non-judicial soft law remedies of the kind described above. State to state remedies of the kind
available under SEMA are also available. It does not follow from the fundamental nature of
international human rights obligations that the national courts of one state are the proper forum
for deciding violations and granting remedies in respect of other states’ conduct. If existing
international mechanisms are considered insufficient, the solution lies on the international plane,
not in domestic courts acting unilaterally.
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56.

Should the Court not accept this approach, it is submitted that, at the very least, a

framework must be put in place that allows for consideration and, as appropriate, application of
the important rationales which found the doctrine of act of state in the context of the particular
case.
57.

The scope of the adjudication sought in this case is extraordinary and unprecedented. As

described above, the plaintiffs seek to have the Supreme Court of British Columbia judge the
State of Eritrea root and branch. They seek to engage the court in matters of the broadest
compass affecting the State and the Bisha mine which will have far-reaching consequences for
the people of Eritrea. The B.C. court does not have the tools to deal with the complex
considerations that arise in these circumstances. The executive branch of government is far better
suited to dealing with the issue raised by the plaintiffs in this case. The facts of this case are to be
contrasted with those in Belhaj, which dealt with discrete acts, in a narrow compass, that affected
very few.
58.

The plaintiffs invoke public policy in this case not just to permit adjudication of the

legality of the Eritrean State’s conduct under international norms, but to justify the disapplication
of Eritrean law and substitution of British Columbia law instead. Doing so is contrary to
international law. “State A has no business in defining the legal rights and liabilities of citizens
of State B in respect of acts in their own country, or for that matter the actions in State B of
citizens of State C, and it would lead to unfair and unjust results if it did.”116 To use a public
policy exception to accept adjudication and apply B.C. law to State conduct occurring in Eritrea
is a further example of how far this claim seeks to go in projecting Canadian sovereignty into
Eritrean territory. The application of the act of state doctrine to this case should not be negated
by public policy considerations.
(ii)
59.

The commercial exception to the act of state doctrine does not apply

The Court of Appeal found it unnecessary to decide whether the commercial activity

exception applied.117 For the same reasons as apply in the state immunity context, a “mere nexus
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Tolofson v. Jensen, [1994] 3 S.C.R. 1022 at p. 1052, 1 W.W.R. 609.
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to commercial activity” is insufficient to invoke the exception.118 A claim arising out of a
program of national military service is not a complaint about commercial activity. 119 The
management or deployment of the military is undoubtedly sovereign and entitled to immunity.120
(g)
60.

Conclusion: the act of state doctrine bars the adjudication of the plaintiffs’ claims

Whatever formulation of the act of state doctrine is adopted, the plaintiffs’ claims as

presently framed should not be adjudicated by the B.C. courts. Whether the act of state doctrine
applies is a question of pure law reviewable by an appellate court for correctness. 121 The courts
below erred in law in holding that the act of state doctrine does not bar the plaintiffs’ claims.
B.

The courts below erred in law in declining to strike out the plaintiffs’ claims for
damages founded in customary international law
(a)

61.

Overview: the plaintiffs’ CIL claims are not available at law

The plaintiffs plead causes of action for damages for breach of customary international

law prohibitions on slavery, forced labour, torture and crimes against humanity, as incorporated
into domestic British Columbia law. As described by the plaintiffs, the “essence” of these CIL
claims is that Nevsun “aided and abetted and was an accessory to the violation of basic human
rights” by the State of Eritrea, its military and its contracting arms. 122 The CIL claims are
incompatible with the nature of the norms relied on, with how international law is received in
Canada and with settled principles of Canadian law set down by this Court. Their recognition
would require the creation of new nominate torts, a major and complex revision to domestic
common law. Such a change has not been shown to be necessary, and even if it were, it must be
left to the legislature.
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(b)

The doctrine of adoption does not result in the creation of a cause of action for
damages for breach of customary international law
(i)

62.

Introduction

The plaintiffs’ claims for damages for breach of customary international law depend on

its direct incorporation, or “adoption”, into Canadian common law. The plaintiffs allege that
through the process of adoption, the customary norms relied on form part of Canadian law and
are therefore actionable at common law.123 The doctrine of adoption has never before been
applied in this manner. Neither the chambers judge nor the Court of Appeal addressed whether or
how the CIL norms in issue could be the subject of adoption or, if adopted, their effect.
63.

Customary international law is a source for the development of Canadian common law,

but is not “part” of it. Its use remains subject to the principle that courts are limited to making
modest, incremental changes to the common law. Canada’s obligations to prohibit torture and
crimes against humanity arise under treaties. Parliament has already expressly implemented
Canada’s commitments through criminal prohibitions. It has not chosen to create civil causes of
action for damages as a further remedy for these wrongs. This Court has said that the adoption of
customary international law applies only to prohibitive norms. The prohibitive CIL norms on
which the plaintiffs rely do not include an entitlement to damages or apply to corporations. To
the extent they are even recognised in customary international law, such norms are permissive
only, and require legislative intervention to become Canadian law.
(ii)
64.

The doctrine of adoption does not directly incorporate CIL into Canadian
law

“Adoption” describes the process by which customary international law is received

domestically. This Court has held that “the doctrine of adoption operates in Canada such that
prohibitive rules of customary international law should be incorporated into domestic law in the
absence of conflicting legislation.”124 By contrast, treaty obligations (unless expressing a rule of
customary international law) and permissive rules of custom require legislative action to become
law.125
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65.

This Court’s formulation of the doctrine in Hape has been criticized as uncertain.126 No

issue of adoption arose in Hape: the Court’s discussion of the subject was unnecessary to the
result. The doctrine originated in England, but no longer reflects the law there. While “it used to
be said that customary international law is a part of the common law”, this was at “a time when
there was very little overlap between international and municipal law.” It is now “truer to say …
international law is not a part of but is one of the sources of the common law.”127
66.

Adoption is a process of judicial adjustment by which custom is transported from the

international plane to become a norm capable of enforcement in domestic law.128 Domestic
courts therefore “face a policy issue in deciding whether to recognise and enforce a rule of
international law.”129 In deciding that policy issue, customary international law “can and should
shape the common law, whenever it can do so consistently with domestic constitutional
principles, statutory law and common law rules which the courts can themselves sensibly adapt
without it being, for example, necessary to invite Parliamentary intervention or consideration.”130
The interaction between domestic and international law must be managed carefully in light of the
principles governing what remains a dualist system of application of international law.
Automatic adoption of customary international law norms risks “unjustifiably usurping the
province of the legislature” and may compromise political accountability, regularity and legal
certainty.131 In Belhaj UKSC, Lord Sumption was of the view that “[i]n principle, judges
applying the common law are not at liberty to create, abrogate or modify municipal law rights or
obligations in accordance with unincorporated norms derived from international law, whether
customary or treaty-based.”132
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67.

To consider the availability in law of the plaintiffs’ CIL claims solely in terms of the

adoption of customary international law overlooks that Canada’s obligations in this area are
express, arising from its treaty commitments.133 Canada has already implemented its obligations
to prohibit and suppress torture, and crimes against humanity. Parliament has chosen to do so
principally through criminal prohibitions.134 It has not seen fit to create a cause of action for
damages as a further remedy for such wrongs. Nor has Canada decided to ratify the Protocol of
2014 to the Forced Labour Convention, 1930, which requires state parties to create remedies for
forced labour.135 To give the customary prohibitions the effect in Canadian common law
contended for by the plaintiffs through adoption is therefore unnecessary and could only occur at
the expense of the political accountability and legal certainty that results from legislative action.
(iii)
68.

The prohibitive CIL norms relied on do not include an entitlement to a
damages remedy and do not apply to corporations

The plaintiffs’ invocation of adoption as supplying a rule on which they can sue

overlooks the nature of the prohibitory norms in question. Customary international law does not
extend the peremptory norm prohibiting torture “so far as to require a civil remedy for torture
committed in a foreign state.”136 The Ontario Court of Appeal made the same point in Bouzari:
“as a matter of practice, states do not accord a civil remedy for torture committed abroad by
foreign states. The peremptory norm of prohibition against torture does not encompass the civil
remedy contended for by the appellant.”137 This also describes the nature of the other CIL norms
relied on by the plaintiffs. This reflects that “[a]s a matter of principle, providing a civil remedy
for breach of the prohibition of torture is not the only way to give effect to that prohibition.”138
Even if the CIL rules on which the plaintiffs rely could be construed to include a damages
remedy, such norms would be permissive, and not prohibitive, since their observance is not
133
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necessary to avoid violating international law.139 As permissive rules only, they require
legislative action to form part of Canadian law.
69.

Similarly, corporate liability for human rights violations is not yet recognised under

customary international law.140 In its recent decision in Jesner, the U.S. Supreme Court rejected
arguments that currently prevailing customary international law extends liability, civil or
criminal, for human rights violations to corporations, or that it recognises a specific, universal
and obligatory norm of corporate liability.141 Assuming some of the few examples from other
states or tribunals were relevant, “at most they demonstrate that corporate liability might be
permissible under international law in some circumstances. That falls short of establishing a[n]
… obligatory norm of corporate liability.”142
70.

The process of adoption does not change the nature of the CIL norms at issue here. It

does not affect their character as rules which bind states in their relations with individuals. It is
for this reason that the doctrine of adoption’s principal practical application in Canada has been
said to be to tort claims against the Crown for violations of customary international law. 143 While
it would do “no violence to the structural logic of the rule to transform a customary international
human right, an individual right opposable as against the State on the international plane, into a
common-law human right”, the latter would remain a right against the state, not private
parties.144 Private law, not public law, governs the relations between private parties like the
plaintiffs and Nevsun.
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(iv)
71.

Constitutional and common law principles prevent the creation of claims
for breach of customary international law through the doctrine of adoption

Canadian constitutional and common law principles prevent the creation of CIL claims

through the process of adoption. It is contrary to the separation of powers and Parliamentary
supremacy that the executive alone should be able to develop and accept customary international
law, and have it automatically form part of Canadian law, without being subject to the will of
any legislature.145 The customary norms on which the plaintiffs rely are international crimes:
criminal law cannot be the subject of automatic adoption,146 and it is well-established that claims
for damages for breach of a criminal prohibition do not disclose a reasonable claim and will be
struck out.147 “When it is sought to give domestic effect to crimes established in customary
international law” like crimes against humanity and torture, “the practice is to legislate.”148
72.

Permitting accessory liability claims against private parties implicated in immune states’

alleged breaches of international law does not involve a modest adaptation of existing common
law principles. State immunity itself “is a complex doctrine that is shaped by constantly evolving
international relations” and determining exceptions to it “requires a thorough knowledge of
diplomacy and international politics and a careful weighing of national interests.”149 The use of
adoption for these purposes ignores the public law nature of the common law right that would be
created,150 and is contrary to the care this Court has taken to maintain the distinction between
public and private law remedies.151 The principle limiting courts to incremental development of
the common law, discussed further below, is itself a constitutional and common law principle
that precludes the use of adoption to create new causes of action for breaches of customary
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international law.152 For these reasons, “a claim in tort, in reliance on the doctrine of
incorporation, for the violation of a rule of customary international human rights law or
customary international criminal law should be rejected on principle.”153
(c)
73.

The United States ATS jurisprudence does not support the creation of a cause of
action for breach of customary international law

The plaintiffs’ position that their CIL claims disclose a reasonable claim depends heavily

on American authority. As they put it in their response to Nevsun’s motion to strike, “reference
to American precedent is sufficient to establish that plaintiffs’ claims have a reasonable chance
of success.”154 The Court of Appeal acknowledged that care must be taken in attempting to draw
principles from U.S. cases because Canada does not have a statute comparable to the ATS.155
74.

The U.S. experience does not support the viability of the plaintiffs’ CIL claims.

“America’s recognition of a private civil remedy for human rights violations is unique -- neither
foreign nor international law offers any ready analogues.”156 It does so only because of the ATS.
Even though the statute is “strictly jurisdictional”, it is the ATS that “allows federal courts to
recognize certain causes of action based on sufficiently definite norms of international law.”157
The ATS is treated as reflecting the U.S. Congress’s implicit authorisation for U.S. federal courts
to fashion tort remedies as federal common law.158
75.

Not even the U.S. permits tort claims for all violations of customary international law,

but rather only those based on a “narrow class of international norms” with content and a degree
152
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of acceptance comparable to the historical paradigms of “international law cum common law
claims understood in 1789” when the ATS was first enacted. This confirms the centrality of the
statute in making the claims actionable. Specific federal legislation, the Torture Victim
Protection Act, was required to create a statutory cause of action to permit U.S. citizens to bring
actions for torture.159 The U.S. position permitting civil actions to enforce customary
international law to overseas activities has been deeply controversial among other states. 160 Even
the government of Canada “strongly objected to a case in the Second Circuit against a Canadian
energy company [Talisman] for allegedly aiding and abetting human rights abuses in Sudan.”161
The U.S. Supreme Court has progressively restricted the application of the ATS.162
76.

The question here is whether Canadian common law should, for the first time, recognise a

cause of action for damages based directly on breach of these international norms. The decisions
below that such a step is reasonably possible were, unlike in U.S. ATS cases, supported by no
statute or other expression of legislative intent that presupposed the impugned claims already
form part of the common law, or ought to do so.163 American law does not support the courts’
creation of such claims.
(d)

The plaintiffs’ CIL claims require the creation of new nominate torts
(i)

77.

Introduction

The chambers judge and plaintiffs accepted that for the CIL claims to have a reasonable

prospect of success, new torts would have to be created.164 The judge did not identify or analyse
the constituent elements of the proposed new torts, nor did he address the legal requirements
necessary to effect a change in the common law.165 The Court of Appeal agreed the CIL claims
159
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were not bound to fail, reasoning that developments in international and transnational law
suggest “it may be that an incremental first step would be appropriate in this instance.”166
78.

The creation of new claims for breach of customary international law is not an

incremental step, but a major legal change with far-reaching political consequences. Creating
new claims for breach of customary international law is unnecessary, contrary to the intention of
Parliament, and would trench on the legislature’s responsibility for law reform and the
executive's constitutional authority to make decisions about Canada's foreign affairs.
(ii)
79.

Major and complex changes to the law must be made by the legislature,
not the courts

There are significant constraints on the power of the judiciary to change the common

law.167 Such a change must be necessary to keep in step with the evolution of society, to clarify a
legal principle or to resolve an inconsistency. “[T]he change should be incremental, and its
consequences must be capable of assessment.”168 One measure of whether there is a “compelling
reason” for reform is whether the common law of Canada is out of step with developments in
other jurisdictions.169 In our constitutional democracy, “it is the legislature and not the courts
which has the major responsibility for law reform.”170 Major changes should be predicated on a
wider view of how the rule will operate over many cases. “[T]he court may not be in a position
to appreciate fully the economic and policy issues underlying the choice it is asked to make.
Major changes to the law often involve devising subsidiary rules and procedures relevant to their
implementation.”171 In sum, “courts will not intervene where the proposed change will have
complex and far-reaching effects, setting the law on an unknown course whose ramifications
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cannot be accurately measured.”172 These principles reflect the same concerns about the courts
overstepping the bounds of the judicial function discussed above.173
80.

These cautions apply with particular force to the application of international law, where

Canadian courts should only “follow the ‘bulk of the authority’ and not change the law
drastically based on an emerging idea that is in its conceptual infancy …”174 The U.S. Supreme
Court has expressed similar reservations, pointing to the “possible collateral consequences of
making international rules privately actionable” and “the potential implications for the foreign
relations of the United States in recognizing such causes should make the Courts particularly
wary of impinging on the discretion of the Legislative and Executive Branches in managing
foreign affairs.”175
(iii)
81.

The recognition of new claims for breach of customary international law
requires a major and complex change to the common law

Recognising new nominate torts based on customary international law is not an

incremental advance in the law, but rather a major and complex change whose consequences are
difficult to foresee. The claims proposed here seek to supplant settled private international law
rules with a “hybrid” body of law that “blends” and “fuses” international law with the domestic
law of the forum state.176 Proponents of “transnational litigation” acknowledge that permitting
such “hybrid claims”177 would represent a major, even “radical” change in the law, requiring
Canadian courts to “go beyond the existing conceptual barriers between domestic and
international law, and between public and private law.”178 The idea that a private actor could,
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without any domestic legislative intervention, use a treaty or customary international human
rights law as a basis for a cause of action for damages remains outside the mainstream.
82.

The customary international law of human rights was developed in the context of state

responsibility and does not “come with ready-made rules on civil liability.”179 Permitting claims
for breach of customary international law would require the courts to devise “subsidiary rules
and procedures relevant to their implementation.”180 This would involve answering difficult
questions including what limitation period applies and whether there is a form of requirement to
exhaust alternative remedies, both addressed in statutory causes of action for terrorism and
torture created in Canada and the U.S.;181 whether to create an exception to state immunity or
related jurisdictional rules as in s. 4 of the JVTA and s. 6.1 of the SIA; whether to permit the
recovery of punitive damages, as s. 4(1) of the JVTA implicitly does, despite their unavailability
as a remedy for breach of international law obligations182; and whether to apply the common law
joint or concerted action test or the international criminal law standards of complicity and aiding
and abetting liability. The latter are relied on by the plaintiffs here.
(iv)
83.

The requirements for a change to the common law necessary to recognise
the CIL claims are not satisfied

The creation of new torts based on CIL is not necessary. Contrary to this Court’s

direction, the plaintiffs seek to have Canada lead, not follow, the “bulk of authority”
internationally. The complexity and importance of the policy considerations arising from the
proposed change to the common law demonstrate that if this decision is to be made, it must be
the legislature that makes it.

(Oxford: Hart Publishing, 2001) at p. 52, see also pp. 48, 51; Harold Hongju Koh,
“Transnational Public Law Litigation” (1991) 100:8 Yale L.J. 2347 at pp. 2348-2349.
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84.

Necessity is required before courts may change the common law. 183 Indeed, necessity

was the plaintiffs’ main rationale for seeking the recognition of these claims.184 At the same
time, the plaintiffs acknowledged that it is “possible to address some or all of the alleged conduct
by resort to existing nominate torts.”185 They argue that existing causes of action do not reflect
the gravity and universally-condemned nature of torture and other jus cogens violations.186 This
overlooks that torture, slavery and crimes against humanity are different, and that is why they are
crimes. The purpose of tort law is to compensate, not punish. As described above, states have
preferred means other than extending international law to private actors or creating judicial
remedies.187 If, as some argue, the “principal benefit” of these claims is the public attention they
generate,188 that does not require the judicial creation of new private law causes of action for
breach of international law. Necessity is not made out here.
85.

The chambers judge also erred in accepting that the claims could be justified as

responding to “social or technological change posing a novel harm for which there is no existing
remedy.”189 Slavery and torture are, regrettably, not new. Nor are colonialism or the power and
the reach of “transnational corporations”, as the history of the Dutch and British East India
Companies demonstrates.190 The decision whether to permit international human rights claims
against corporations operating abroad should be made by the legislative branch, which is best
placed to make “such an important policy decision where the possibilities of international
discord are so evident and retaliative action so certain.”191
86.

Canadian common law is not out of step with other jurisdictions. In Kazemi, this Court

emphasised that the common law should develop “in line with norms accepted throughout the

183
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international community.”192 The plaintiffs’ reliance on the U.S. approach of seeking to vindicate
international human rights through “a civil litigation model under the ATS … is out of step with
practices in the rest of the world.”193
87.

The American experience illustrates the substantial policy concerns with proceeding

down this path. Permitting tort actions amounts to enforcement of international law by “private
attorneys general”, substituting national courts for international organisations, legislatures and
expert agencies.194 Such claims may result in national courts intervening in the domestic affairs
of other nations, or interfere with the conduct of foreign affairs by the political branches of their
own government.195 Permitting these claims may also result in similar or retaliatory litigation
against Canadian nationals in foreign courts.196 Significantly, for present purposes, such claims
may even represent an “end run around the political branches’ control of the domestic
incorporation of international law.”197 Proponents argue that allowing international human rights
claims may address perceived limitations on jurisdiction and remedies available in international
fora, “spur the political branches” to implement “creative responses to social problems” 198 and
even hold “the promise of greater justice.”199 Such arguments, however, only underscore the
importance of leaving this decision to the legislature.
(v)
88.

Changing the common law to create claims for violations of customary
international law would be contrary to the intention of Parliament

The courts should not expand the law in ways that are contrary to the intention of

Parliament. As explained above, Parliament has chosen to implement Canada’s obligations under
international human rights treaties by enacting criminal prohibitions. This is consistent with the
understanding that the Convention Against Torture does not require the exercise of universal
civil jurisdiction in respect of claims for torture,200 and that civil and criminal proceedings
192
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194
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continue to be “seen as fundamentally different by a majority of actors in the international
community.”201 The Crimes Against Humanity and War Crimes Act created a compensation fund
for victims, but no private law cause of action. Parliament has adopted other legislation to
implement its obligations under international human rights law, permitting the Governor in
Council to impose sanctions in response to gross violations of internationally recognized human
rights occurring in foreign states.202 These measures preserve the government’s ability to weigh
foreign policy considerations, including the effectiveness of remedies available in the foreign
state, and act in the public interest.
89.

Equally important is Parliament’s refusal to facilitate the bringing of claims for breach of

international law of the kind advanced here. In 2009, 2011 and again in 2016, a private
member’s bill which sought to “replicate”203 the ATS and to “expressly permit” foreign nationals
“to initiate tort claims based on violations of international laws or treaties to which Canada is a
party”204 failed to progress beyond first reading.205 The proposed legislation would have given
the Federal Court territorial and subject matter jurisdiction over civil cases “in which the claim
for relief or remedy” arises from a violation of conventional or customary international law,
including slavery, forced labour, torture, and crimes against humanity. Other legislation which
provided for “guidelines” to ensure that Canadian mining companies operate abroad “in a
manner that is consistent with international human rights standards” was defeated. 206 As
201
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described above, the government has adopted legislation and policies to assist Canada in
fulfilling its international human rights obligations and improve access to remedies for alleged
human rights abuses occurring in foreign states.
90.

If Parliament intended for individuals to be able to bring claims for damages for breach

of customary international law, it knows how to accomplish this. In 2012, Parliament enacted the
JVTA. The JVTA’s purpose is “to deter terrorism by establishing a cause of action that allows
victims of terrorism to sue perpetrators of terrorism and their supporters.” 207 The cause of action
permits any person who has suffered loss or damage “as a result of an act or omission that is, or
had it been committed in Canada would be, punishable under Part II.1 of the Criminal Code” to
bring an action for damages against “listed entities”, foreign states whose immunity is lifted
under s. 6.1 of the SIA or “other person that committed the act or omission that resulted in the
loss or damage.”208 The JVTA’s preamble describes the complex foreign policy and public
interest considerations that informed Parliament’s decision to create a statutory cause of action of
the kind proposed here. Courts are manifestly not suited to weigh and act on such matters on
their own.
91.

Examined as a whole, these measures, both taken and rejected, demonstrate that

Parliament has been actively engaged in weighing the delicate and complex policy
considerations involved in implementing international human rights law in Canada. In
developing the law of tort, courts should not undermine legislative choice by engaging in “a
battle of wits with the Parliamentary draftsman, to see which side could develop the optimal
formula for widening or narrowing liability.”209 If Parliament had wished to create a private right
of action or otherwise facilitate claims based on international law, it could have done so in the
JVTA, as critics suggested.210 It could pass Bill C-331, which remains before it, just as it could
have enacted similar past proposed legislation. The lesson of the JVTA is that Parliament “can
and does take active steps to address, and … pre-empt, emergent international challenges.”211
207
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