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Re: SCC #37919: Reply of Applicant for leave to appeal, Nevsun Resources Ltd., to Response 
filed by Respondents Araya, Fshazion and Tekle 

We are counsel for the Applicant Nevsun Resources Ltd. ("Nevsun") in this matter. Nevsun makes the 
following reply, pursuant to R. 28(2) of the Rules of the Supreme Court of Canada, to the response of the 
Respondents (Plaintiffs) served February 26, 2018. All other counsel or agents are copied. 

A. Reply to Plaintiffs' submissions concerning implications of this case 

1. The Plaintiffs maintain that the issues in this case are "too narrow" to have a significant impact 
(paras. 33-35). This submission is belied by the statements of Plaintiffs' counsel and numerous 
commentators about the wide-ranging implications of the judgments below, described in 
Nevsun's application. The Plaintiffs cannot now contend that these decisions do not expand, in 
loosely defined and unpredictable ways, the potential liability of Canadian corporations operating 
abroad. 

B. Reply to Plaintiffs' submissions that examination of these issues should be deferred until 
after a trial 

2. In reply to para. 23 of the Plaintiffs' submission, the act of state doctrine is engaged squarely on 
the pleadings. The Plaintiffs have pleaded their case in a manner that directly implicates the 
conduct of the State of Eritrea. For example, the Plaintiffs assert that "[t]he Eritrean 
government's system of forced labour constitutes crimes against humanity" and "a widespread 
and systematic attack directed against the civilian population of Eritrea"; the various abuses that 
allegedly took place at the Bisha mine "were part of this widespread and systematic attack". 1 On 
these pleadings, Nevsun can be liable "if and only if' the State of Eritrea and its agents have 
violated fundamental international norms.2 

3. In reply to para. 31, whether Canadian courts may entertain new torts founded in CIL is a 
question of pure law. The existing record is sufficient for this Court to address whether the 
Plaintiffs should be permitted to proceed with claims that seek to directly import the public law 
duties of states arising under public international law, an "entire" and "conceptually distinct" 
legal system,3 into Canadian common law regulating private law relationships. 

1 NOCC para. 72, Leave Application Tab 7; Amended NOCC, para. 67, Response Book Tab Bl. 
2 Araya BCCA para. 92, Leave Application Tab 5. 
3 John H. Currie, Public International Law, 2nd ed. (Toronto: Irwin Law, 2008), p. 1. 
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4. Contrary to the Plaintiffs' submission, it is not premature to consider the issues of public 
importance identified in Nevsun's application. The Court of Appeal made a final order that 
prevents Nevsun from raising act of state as a defence to this action. Whether act of state should 
be considered in the forum non conveniens or choice of law analysis, as the Plaintiffs suggest, is 
irrelevant if the Court of Appeal's order stands. There is ample jurisprudence from the courts of 
other states considering the act of state doctrine to provide this Court with guidance. 

5. The Plaintiffs' submission that comity and sovereignty have "historically been well managed" by 
Canadian courts through forum non conveniens and choice of law (para. 1) also overlooks that 
these are rules of private international law. With the few exceptions noted in Nevsun's 
application,4 Canadian courts have not been asked to adjudicate claims in which liability is based 
on international law or is derivative of the alleged wrongful conduct of an immune foreign state. 

6. The relative lack of judicial authority addressing the validity of the Plaintiffs' CIL claims is an 
indication of how radical they really are. There is, nevertheless, sufficient guidance from 
appellate courts5 and commentators6 concerning some of the fundamental obstacles to recognising 
such claims to permit this Court to intervene at an early stage -- to the benefit of this proceeding 
and the similar actions pending -- rather than after the conclusion of a lengthy trial many years 
from now. 

All of which is respectfully submitted. 

Yours truly, 

FASKEN MARTINEAU DuMOULIN LLP 

e 
Personal Law Corporation 

AIN/kn 

Cc: Michael Sobkin, agent for the Respondents 

4 Some but not all of the cases cited in Nevsun's application para. 54, footnote 53. 
5 R. v. Vincent (1993), 12 O.R. (3d) 427, 1993 CanLII 8630 (C.A.), application for leave to appeal dismissed [1993] 
3 S.C.R. ix; Keyu v. Secretary of State for Foreign and Commonwealth Affairs [2015] UK.SC 69; R. v. Jones 
(Margaret) [2007] 1 A.C. 136, [2006] UK.SC 16; Sosa v. Alvarez-Machain 542 U.S. 692 (2004); andKiobel v. Royal 
Dutch Petroleum Co. 133 S. Ct. 1659 (2013). 
6 See, by way of some examples, Roger O'Keefe, "The Doctrine of Incorporation Revisited" (2008) 79 B.Y.I.L. 7; 
Simon Baughen, "Holding Corporations to Account: Crafting ATS Suits in the U.K.?" (2013), 2 Br. J. Am. Legal 
Studies 533; Francois Larocque, Civil Actions for Unicilized Acts: The Adjudicative Jurisdiction of Common Law 
Courts in Transnational Human Rights Proceedings (Toronto: Irwin Law, 2010); Francois Larocque, "Civil 
Remedies for Terrorism and State Immunity", in N. La Violette and C. Forcese eds., The Human Rights of Anti
Terrorism (Toronto: Irwin Law, 2015); and C. Scott, ed., Torture as Tort: Comparative Perspectives on the 
Development of Transnational Human Rights Litigation (Oxford: Hart Publishing, 2001). 
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