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PART I – CONCISE OVERVIEW OF THE APPEAL 

Overview of Appellant’s Position  

1 This appeal is about the impact and use of the prior consistent statement(s) of a witness: 

in particular, the out-of-court prior consistent statements of the complainant in a sexual assault 

prosecution.  Through some, perhaps, irregular circumstances, the trial judge became aware of 

the prior consistent statements of the complainant. The trial judge convicted the appellant of 

sexual assault.  In so doing, the trial judge accepted the testimony of the complainant based on a 

“consistent thread about the complaint” regarding the core allegations of the assault. Further, the 

trial judge held that the complainant’s story “showed a great deal of consistency over time” such 

that it provided support for the truth of the complaint’s testimony.   

2 The appellant appealed his conviction to the Nova Scotia Court of Appeal.  The appellant 

argued that the trial judge had improperly relied on the consistencies of the prior out-of-court 

statements to the police to conclude that the complainant was a truthful witness. 

3 The Nova Scotia Court of Appeal, Justice Fichaud for the Majority, dismissed the appeal.  

The Majority determined that the trial judge’s use of the complainant’s prior consistent 

statements fell within a recognized exception to the general rule of inadmissibility; that is, the 

“contextual exception which permits a trial judge to fully appraise the Defence’s submission that 

the inconsistences were material”.1  Justice Scanlan, in dissent, would have granted the appeal 

and ordered a new trial. He determined that the trial judge had improperly used the 

complainant’s prior consistent statements to add affirmative weight to her trial testimony. 

Statement of Facts 

4 The appellant was originally charged with sexual assault, uttering threats, and assault 

from an incident alleged to have taken place in the home of the complainant on July 25, 2016.   

5 Trial evidence was heard on October 26, November 29, 2016 and January 31, 2017.   

                                                           
1 Record of Appellant, “R.A.”, Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 22, para. 35. 
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6 Cst. Benjamin Rubarth, of the Halifax Regional Police, was the Crown’s first witness.  

He testified that he responded to a 911 call regarding an alleged sexual assault at the 

complainant’s home. He was asked, on cross-examination, whether he received any details from 

the complainant: 

A.   Briefly, that he had touched her inappropriately. I was – would you like me to 
go into the details as to exactly what she told me? 
Q.   Please.  
A.   Okay. She told me that Mr. Cain here had reached into her shirt and touched 
her breasts, and that he had also reached down her pants and touched her buttocks, 
that he had been there to change his clothes and had brought some alcohol that he 
put in her fridge, and that after he touched her she asked him to leave, called 911 
and produced a knife in order to help encourage him to leave the home.2    

7 Cst. Rubarth testified that he, shortly thereafter, located the appellant, arrested him for a 

parole violation, and placed him in the back of his police car.3 

8 The complainant was the Crown’s only other witness. She began her testimony on 

October 26, 2016.  She described an instance, in her home, where the appellant touched her chest 

and put his hands in the back of her shorts to touch her backside.4  

9 Crown counsel did not elicit details, as part of its case, of the prior written statement that 

the complainant had provided to the police on the night of the allegation. 

10 However, defence counsel cross-examined the complainant on this prior written 

statement. Defence counsel asked the complainant if she provided the statement to the police on 

the same night as the allegation.  The complainant acknowledged that she did.  The complainant 

also acknowledged that she had reviewed the statement that night and signed it to attest to its 

accuracy.  The complainant further agreed that she had reviewed this same statement prior to 

testifying that day.  She then identified the statement presented to her on the stand.5  During 

                                                           
2 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 6, para. 11; R.A., Tab 5A, p. 89,   
lines 10 – 20. 
3 R.A., Tab 5A, p. 80, lines 4 – 6, p. 85, lines 2 – 14, p. 92, lines 5 – 13. 
4 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 6 – 7, para. 14; R.A., Tab 5A,            
p. 102 – 115. 
5 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 8, para. 17; R.A., Tab 5A, p. 122,   
line 2 –  p. 123, line 4; p. 132, line 15; p. 147, line 3 – p. 149, line 13. 
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cross-examination, a number of factual inconsistencies were presented to the witness.  She 

accounted for some inconsistencies due to a stroke suffered in June of 2013 and short-term 

memory loss resultant therefrom.6 

11 Proceedings were adjourned until November 29, 2016.  At that time, cross-examination 

resumed.  However, when defence counsel referred the complainant to further inconsistencies 

within the same written statement, as done previously in cross-examination on October 26, 2016, 

a problem emerged.   

12 After initially reciting a number of further inconsistencies to the complainant, defence 

counsel presented the written statement to the witness.  This time, the complainant indicated that 

she had not reviewed the statement before court that day. She also indicated that her reading 

skills were inadequate to do so.   Defence counsel then conferred with Crown counsel, and read 

the statement to the witness aloud.7 

13 In this way, the full substance of the prior statement of the complainant given to the 

police – both consistencies and inconsistences – was put before the witness.  Consequently, it 

was also put before the trier of fact. 

14 Upon completion of cross-examination, the Crown re-examined the complainant about 

the stroke she suffered in June, 2013, and the impact it may have had on her ability to recall.8  

15 The appellant testified. He denied the allegations.  No further evidence was called. 

16 Upon completion of the evidence, counsel’s submissions were heard on February 3, 

2017.   The trial judge adjourned his decision until February 22, 2017.   

17 On February 22, 2017, the trial judge, in an oral decision,  convicted the appellant of 

sexual assault, acquitted him of uttering threats, and stayed the accompanying assault charge.  

                                                           
6 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 8, para. 16; R.A., Tab 5A, p. 119,   
line 3 – p. 121, line 1. 
7 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 12 – 16, para. 18; R.A., Tab 5A,        
p. 165, line 17 – p. 171, line 6. 
8 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 16 – 17, para. 19; R.A., Tab 5A,        
p. 180, line 2 – p. 181, line 9. 
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The trial judge addressed the issue of the complainant’s credibility and reliability in light of the 

contradictions heard at the trial and the evidence of the short-term memory loss: 

Mr. Sarson, on behalf of Mr. Cain, in his final portion of his summation, went 
through the various contradictions in Ms. Cain’s [sic.] evidence in great detail. I 
accept Mr. Sarson’s point that the contradictions are numerous. In my view, a 
number of them can be accounted for by the short-term memory loss. That, of 
course, still leaves the question of whether or not the core allegation of touching 
her breasts and Mr. Cain’s insertion of his hand or hands inside her pants and 
touching her buttock without her consent are accurate.9 

18 The trial judge then dealt with the impact of the prior statement: 

The other issue aside, that if she was to be making up a complaint for someone 
with short-term memory issues, trying to maintain a story over a period of time 
would be difficult. And with respect to the core of her story, it’s … it shows a 
great deal of consistency over time.  

… 

… And I note there is a slight discrepancy between her evidence at trial and the 
timing of the 9-1-1 call. She said in her oral evidence after further expanding on 
the touching on the chest and the touching of the buttocks, that she had a cell 
phone … a cordless phone. She was using it to call 9-1-1.  

There’s a consistent thread about the complaint that goes from one part to the 
other. There are some minor discrepancies, but I don’t view them as significant. 
I’m satisfied that Mrs. [sic] [the Complainant] was doing her best to be truthful in 
her evidence. I find that with respect to the touching of her chest and the touching 
of her buttocks, that her evidence is correct and it’s not mistaken. I’m satisfied 
beyond a reasonable doubt with respect … that those events happened.  

With respect to many of the other events that night, I’m not prepared to make the 
same finding. Often, in cases of this, there is an attempt to discredit a witness by 
going through events surrounding the incident and hoping thereby to weaken their 
credibility with respect to the allegations which form the charge. I’m satisfied 
there are reasons for the problems with the evidence which arise from her stroke, 
but I find that doesn’t affect her evidence with respect to the particular 
allegations.10 

 

 

                                                           
9 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 19, para. 27; R.A., Tab 5B, p. 254, 
lines 26 – 33. 
10 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 19, para. 28; R.A., Tab 5B, p. 257, 
line 12 – p. 259, line 16.  
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PART II – QUESTION IN ISSUE 

19 The appellant appealed his conviction to the Nova Scotia Court of Appeal.  On December 

28, 2017, a Majority of the Nova Scotia Court of Appeal dismissed the appeal.  Justice Scanlan 

dissented on the issue of law raised in this appeal. By Notice of Appeal filed January 26, 2018, 

the appellant appeals to this Court. 

PART III – STATEMENT OF ARGUMENT 

20 This is a relatively narrow issue.  It is, however, an important issue given the routine 

frequency of cross-examination on prior statements undertaken in trial courts daily across the 

country. 

21 Cross-examination of witnesses through presentation of inconsistencies in prior 

statements is a hallmark of good advocacy.  Indeed, the appellant would say, it is an essential 

role of defence advocacy.11 

22 But, there are practice obligations placed upon cross-examining counsel to ensure proper 

fact finding by the trial judge.  Counsel must be careful to ensure fairness to the witness.  By 

doing so, counsel also ensures that the trial judge is provided a proper foundation for fact-finding 

that will, ultimately, benefit counsel’s case:   

(…where counsel confronts a witness with a prior inconsistent statement.)  The 
party launching that challenge should, as a matter of fairness and even ethical 
obligation, put the entire statement to the witness so that the context of the 
inconsistencies can be understood, failing which opposing counsel will be 
permitted to unfold the entire related conversation.12 

23 This fairness and/or ethical obligation of counsel is the linchpin in this appeal. 

                                                           
11 see, for instance, R. v. Fraser, 2011 NSCA 70, para. 96; R.A., Tab 1B, Dissenting Reasons for 
Judgment (Scanlan J.A.), p. 27 – 28, para. 56. 
12 David M. Paciocco, “The Perils and Potential of Prior Consistent Statements: Let’s Get It 
Right”, (2013), 17 Can. L. Rev. 188 at 196 [Book of Authorities (“BOA”), TAB 1] ; as cited in 
R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 22 – 23, para. 39, and R.A., Tab 1B, 
Dissenting Reasons for Judgment (Scanlan, J.A.), p. 27 – 27, para. 56. 
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24 Day one of cross-examination in this case presented no procedural issues related to the 

cross-examination of the complainant. 

25 However, when defence counsel undertook cross-examination of the complainant on the 

second day of evidence – over a month later on November 29, 2016 – it quickly became known 

that the complainant had not recently reviewed the prior written statement.  Normally, counsel 

would provide opportunity for the witness to review the written document in the witness box.  

Then, counsel would confirm the authenticity of the document before embarking on further 

questioning – as occurred on day one of the cross-examination on October 26, 2017.  This is 

routine. 

26 But the routine became complicated in this case.  The complainant’s literacy issues 

prevented her from reviewing and/or authenticating the previous statement.  Defence counsel, in 

accordance with his ethical obligations, then informed the Crown of his intentions, and read the 

statement aloud to the witness.  In this way, he re-familiarized her with its contents.  At the 

conclusion of this process, defence counsel asked the complainant if she recalled “giving that 

statement to the police?”13  The complainant responded affirmatively. 

27 The appellant says that defence counsel did what he was required to do in this case.  If he 

had not done so, a number of important inconsistencies that arose in the prior statement of the 

complainant could not have been properly put to her for purposes of assessing her 

credibility/reliability. 

28 The appellant says that the characterization of this procedural approach by defence 

counsel illustrates the difference in substance between the Majority and the Dissent in the Nova 

Scotia Court of Appeal.  Justice Fichaud, for the Majority, characterized this approach by the 

defence as “an unusual step”14 and that the defence must suffer the consequences of “adopting a 

strategy on cross-examination”.15 Justice Scanlan viewed this approach as an “obligation” on the 

                                                           
13 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 12, para. 18; R.A., Tab 5A, p. 171, 
line 5.  
14 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 12, para. 18.  
15 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 26, para. 50.  
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part of the defence in cross examination “to allow the witness to consider the entirety of her/his 

prior statements”.16 

29 The appellant says that Justice Scanlan must be correct.  Otherwise, adherence to ethical 

obligations to the witness and to the court would be turned against the accused.  That is exactly 

what happened here. 

30 It is well-settled law that prior consistent out-of-court statements cannot be used to 

corroborate or confirm the in-court testimony of a witness.17 

Prior consistent statements are generally inadmissible.  Traditionally, they have 
been treated as inadmissible because they are out-of-court statements made in the 
absence of trial safeguards such as cross-examination and the taking of an oath or 
affirmation to tell the truth.  The hearsay rule precludes the admission of prior 
consistent statements for the truth of their contents.  Additionally, prior consistent 
statement lack probative value ...  Put differently, repetition of a statement by the 
same person does not render it more likely to be true or corroborative.  The 
repetition is self-serving and the source lacks independence.  Lastly, given that the 
evidence will have already been adduced at trial through oral testimony, exclusion 
of prior consistent statements serves the desirable objective of trial efficiency.18 

31 There are recognized exceptions: “As with other exclusionary rules, the exceptions tend 

to exist where the purposes that underpin the general exclusionary rule would not be served by 

excluding the evidence”.19   

32 Most commonly, the exceptions are manifest as the “narrative”20 or in the “rebuttal of 

recent fabrication” setting.21  It was confirmed, in the Nova Scotia Court of Appeal, that these 

two most common exceptions to the general rule of inadmissibility did not apply.22 

                                                           
16 R.A., Tab 1B, Dissenting Reasons for Judgment (Scanlan J.A.), p. 28, para. 57. 
17 R. v. Dinardo, 2008 SCC 24, paras. 36 – 40; R. v. Zou, 2017 ONCA 90; R. v. Laing, 2017 
NSCA 69, para. 71 – 86. 
18 R. v. D.B., 2013 ONCA 578, as cited by Beveridge J. in R. v. Laing, 2017 NSCA 69, para. 72.  
See also, David M. Paciocco, “The Perils and Potential of Prior Consistent Statements: Let’s 
Get it Right”, (2013) 17 Can. Crim. L.R. at 181[BOA, TAB 1].  
19 R. v. C.(M.), 2014 ONCA 611, para. 60. 
20 R. v. F.(J.E.), (1993), 85 C.C.C. (3d) 457 (Ont.C.A.) at 476. 
21 R. v. Stirling, 2008 SCC 10. 
22 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 22, para. 34. 
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33 More recently, the Ontario Court of Appeal has commented upon certain circumstances – 

i.e., timing and spontaneity – surrounding the making of a prior consistent statement that may 

assist in the assessment of the reliability of a witness’s in-court testimony: the “narrative as 

circumstantial evidence” exception.23 

34 This exception was properly disregarded by the Courts below.  The complainant’s prior 

statement(s) were evaluated by the trial judge for their “consistent thread” and “consistency over 

time”, not for the timing and circumstances of their provision. 

35 However, citing from the Paciocco 2013 article, Justice Fichaud identified a further 

exception that permitted admissibility and use of the prior consistencies in this case.  The 

Majority determined that “the issue is governed by the contextual exception which permits a trial 

judge to fully appraise the defence’s submission that the inconsistencies were material”.24  The 

Paciocco article also refers to this as the “entire statement rule”.25 

36 That is, in the Majority’s view, the trial judge was permitted to consider the consistencies 

of the prior statement to rebuff any suggestion by the defence of inconsistencies. 

37 The appellant submits that the Majority has overshot the “contextual exception”.  The 

exception exists to ensure that the party that confronts a witness with a prior inconsistent 

statement does not do so in a misleadingly selective way.26    

38 The Appellant says that there was no misleading selectivity being conducted here.  Quite 

the opposite.  Defence counsel was abundantly aware of the need to present the whole statement 

to the witness in advance of cross-examination on its contents in the interests of fairness and 

contextual fact finding.   

                                                           
23 R. v. Khan, 2017 ONCA 114, paras. 31 – 44. 
24 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p.22, para. 35. 
25 David M.Paciocco, “The Perils and Potential of Prior Consistent Statements: Let’s Get It 
Right”, (2013), 17 Can. Crim. L. Rev. 188, at 194 [ BOA, TAB 1].  
26 R.A., Tab 1B, Reasons for Judgment of Fichaud, J.A., p. 22 – 23, para. 39; David M. 
Paciocco, “The Perils and Potential of Prior Consistent Statements: Let’s Get It Right”, (2013), 
17 Crim. L. Rev. 188, at 196 [ BOA, TAB 1].  
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39 The Majority cited two cases, in particular, to illustrate the use of the exception: R. v. 

Smith, 2010 ONCA 229, and R. v. Demetrius, 2003 O.J. No. 3728 (C.A.) 

40 These cases are distinguishable from the scenario that arose in this case, and simply do 

not apply. 

41 In Smith, a self-defence case, the Crown made narrative use of a statement provided by 

the complainant at the hospital shortly after the incident.  In cross-examination, defence counsel 

made ineffectual use of the prior statement.  In an effort to demonstrate potential inconsistencies, 

the defence merely exposed multiple consistencies that the Crown then requested the trial judge 

take into account: 

It was the defence that led virtually all of the relevant evidence in an effort to 
undermine the complainant’s credibility.  While the Crown overstated the 
significance of the prior consistent statement at issue, it was nonetheless entitled 
to rebuff any suggestion that the complainant had been inconsistent.27 

42 Demetrius is factually more complex.  The complainant identified the accused as his 

shooter in evidence at trial.  The Crown introduced the complainant’s statement at the hospital 

shortly after the shooting where he also identified the accused as the shooter. This was done for 

acceptable narrative purposes to explain why police undertook their investigation of the accused.  

Defence called evidence of a third party shooter and made representations to the Jury that the 

complainant was fearful of the third party and therefore named the accused as the shooter.  The 

defence, therefore, strategically attempted to make use of the prior consistent statement to its 

own advantage.   

43 Sharpe, J.A., identified this crucial tactical mistake: the defence’s attempt to seize on the 

prior consistent statement of the complainant at the hospital to advance their theory of the case.  

This permitted the Crown the opportunity to remark on the nature of the prior consistent 

statements as well to connect it to their theory of the case. The defence elevated the value of the 

prior out-of-court statement beyond the narrative exception by slotting its consistent nature into 

the theory of the defence case: 

                                                           
27 R. v. Smith, 2010 ONCA 229, para. 23; cited in R.A., Tab 1B, Reasons of Judgment of 
Fichaud J.A., p. 23 – 24, para. 40. 
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Had the defence not advanced the position that the prior statements made its case 
more plausible, the Crown would’ve been limited to using the statement for its 
original purpose, as part of the narrative.  However, in view of the argument 
advanced by defence counsel in his closing address, the Crown was entitled to 
respond with its own explanation of the significance of [the complainant’s] 
hospital statements.28 

44 Smith and Demetrius are distinguishable from the case at bar.  The defence never 

attempted to use the consistencies of the prior statement as part of their theory of the case.  The 

defence never, in an ineffectual effort to expose inconsistencies, tactically to its advantage, 

brought out the prior consistencies.  Instead, defence counsel fulfilled his ethical obligations to 

be fair to the literacy-challenged witness by reading the statement aloud to her, fully expecting 

that the trial judge would be alive to the issues and capable of not using prior consistencies to 

“make weight” towards the credibility of the complainant.  That is, in this case, in order to fairly 

expose the inconsistencies of the prior statement to have an impact on the trier of fact’s 

assessment of credibility, the whole statement – consistencies and all – had to be exposed to the 

judge. 

45 The Dissenting Judgment properly recognized this distinction.29  Had the complainant’s 

literacy skills permitted her review of the statement, the judge would never have heard of the 

consistencies.  Nor, could the Crown have raised the consistent portions of the statement in re-

direct.  There was no suggestion here, ever, of a possible mischaracterization of the content of 

the prior statement to the witness.  Indeed, quite the opposite.  Defence counsel was abundantly 

ethical and fair.  

46 The implications of the Majority’s judgment are vast.  That is, this broad application of 

the limited “contextual exception” could be used, as it was here,  to routinely permit the 

admissibility of any and all consistencies once an inconsistency is exposed on cross.  This should 

not be the case.  The contextual exception may only emerge in the unusual setting where an 

inconsistency is improperly characterized to a witness indicating that the context of the prior 

statement has been misinterpreted.  This, of course, is a decision required to be made by the trial 

judge - usually on re-direct by the Crown. 
                                                           
28 R. v. Demetrius, 2003 O.J. No. 3728 (C.A.), para. 18; cited in R.A., Tab 1B, Reasons for 
Judgment of Fichaud, J.A., p. 24, para. 41. 
29 R.A., Tab 1B, Dissenting Reasons for Judgment (Scanlan J.A.), p. 28, paras. 57 – 60. 
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47 It is not problematic for an experienced trial judge to hear prior consistencies.  The 

problem lies in the impact and use of the consistencies on the fundamental role to the judge – the 

assessment of credibility of the witness. 

48 Here, the trial judge recognized, upon the urging of the defence, a number of 

contradictions that could be accounted for by “short-term memory loss”.  The judge asked 

himself, however, whether the core allegation of touching of the breasts and buttocks of the 

complainant without consent were accurate. 

49 In response to his own question, the judge stated: 

With respect to the events also brought out in cross-examination, I've already 
read, in terms of setting out the initial position, the statement that was given to 
Cst. Rubarth, the patrol officer who responded to the complaint within ... I think 
he estimated some 20 minutes after receiving it or thereabouts.  A statement given 
to another officer later that night ... and this is a written statement which was read 
to [the complainant], who didn't dispute that it was her statement, says, 

It was around 7:40 p.m. and I was just getting my kids ready for bed and 
he knocked at the door.  He asked to change his clothes.  I said no.  Then 
he showed me his clothes and said, I don't have anything else to wear.  So 
I said, Okay.  And he went to the bathroom.  He came back and asked if he 
could put his wine in my freezer and that was fine.  Then he was counting 
up his change on the table.  He was counting money.  Then he got up and 
proceeded to touch my chest and my bum...30 

… 

The other issue aside, that if she was to be making up a complaint for someone 
with short-term memory issues, trying to maintain a story over a period of time 
would be difficult.  And with respect to the core of her story, it's ... it shows a 
great deal of consistency over time.31 
… 

There's a consistent thread about the complaint that goes from one part to the 
other.  There are some minor discrepancies, but I don't view them as significant.  
I'm satisfied that [the complainant] was doing her best to be truthful in her 
evidence.  I find that with respect to the touching of her chest and the touching of 
her buttocks, that her evidence is correct and it's not mistaken.  I'm satisfied 
beyond a reasonable doubt with respect ... that those events happened.32 

                                                           
30 R.A., Tab 5B, p. 257, line 17 – p. 258, line 13 
31 R.A., Tab 5B, p. 257, lines 12 – 16  
32 R.A., Tab 5B, p. 259, lines 1 – 8  



12 
 
 
50 The trial judge used the consistency of the complainant’s statements over time to confirm 

the core allegations of the sexual touching of her breast and buttocks.  He used the prior out-of-

court statement for the prohibited purpose of corroborating the in-court testimony of the 

complainant.  The trial judge inferred the truth of the complaint’s core allegations based on her 

consistency and repetition.  This was an impermissible use of prior consistent statements and 

constituted an error of law. 

PART IV – SUBMISSIONS CONCERNING COSTS 

51 The appellant makes no request for costs in this matter. 

PART V – NATURE OF ORDER SOUGHT 

52 The appellant requests that the appeal be allowed and a new trial ordered  

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 9th day of March 2018.  
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