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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. This appeal concerns the use by the trial judge of a prior statement given by the victim.  

2. Defence counsel, at trial, argued that the prior statement of the complainant in a sexual 

assault case was inconsistent with her testimony at trial and that her evidence, therefore, should 

not be accepted.  The trial judge, in assessing that submission, said that there was a “consistent 

thread” in the complainant`s statements about the assault.  

3. The Appellant and the victim had had an intimate relationship a number of years before 

the sexual assault offence in issue took place.  In 2011, the Appellant, who was 55 years old at the 

time, had consensual sexual intercourse with the victim who was at the time 15 years old.  The 

victim became pregnant and maintained that the Appellant had fathered her daughter.  The 

romantic relationship between the victim and Appellant ended in 2012. 

4. The sexual assault offence occurred some four years later on July 25, 2016 when the 

Appellant visited the victim at her house and sexually assaulted her. 

5. The victim called the police and pulled out a kitchen knife to force the Appellant to leave 

her house.  The police attended at the victim`s house shortly thereafter and took her statement. 

6. Defence counsel at trial cross-examined the complainant extensively on her prior 

statement.  Defence counsel then argued, as part of his submissions, that the complainant`s 

testimony was not reliable because of inconsistencies between her evidence in court and her prior 

statement.  The trial judge did not accept that submission and convicted the Appellant of sexual 

assault.  

7. On appeal to the Nova Scotia Court of Appeal, the Appellant argued that the trial judge 

had improperly used the victim`s previous statement to the police to confirm her testimony.  The 

Appellant also argued that when the trial judge said that there was a “consistent thread” about the 

complaint, he was using the prior statement to confirm the victim’s truthfulness. 
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8. The law is clear that a trial judge may not use a prior consistent statement of a complainant 

for the truth of its contents or to corroborate a complainant’s in-court testimony.   However, in the 

case at Bar, the trial judge did not use the prior consistent statement of the complainant in an 

improper manner. 

9. Defence counsel, not the Crown, read the prior statement of the victim into court as a cross-

examination tool.  The defence wanted to show that the victim’s in-court evidence was not reliable 

because it was inconsistent with her prior written statement to the police. 

10. The trial judge did not use the substantive contents of the previous statement as truth of its 

content or for the impermissible purpose of corroborating the truthfulness of the in-court 

testimony. 

11. Rather, the trial judge considered the previous statement, as he was asked to do by defence 

counsel, to decide if the inconsistencies affected the victim’s credibility or the reliability of her 

testimony. 

12.  The Majority of the Nova Scotia Court of Appeal summarized the question on appeal as 

follows: 

3     When the Defence introduces the prior statement of a Crown witness and submits that its 

inconsistencies with the witness' trial testimony on secondary facts so impair the witness' 

reliability to leave reasonable doubt on the central facts, may the judge consider the degree of 

consistency between the witness' statement and her trial testimony on those central 

assertions?1 

 

13. The Majority properly concluded that the trial judge could consider the consistent aspects 

of the victim’s prior statement under the contextual exception: 

49     A judge may fully appraise the Defence's submission on the impact of the 

inconsistencies. The judge is not constrained to examine only the extracts cited by the 

Defence, and precluded from considering the context. Judge Digby performed the decision-

maker's function that Justice Paciocco's article identifies as within the contextual 

exception: 

 The consistencies are relevant solely to enable the decision-maker to judge 

whether the relevant statement is really materially inconsistent when looked at as 

                                                           
1 R. v. Cain, 2017 NSCA 96 at para. 3, Record of the Appellant (R.A.), Tab 1B, p. 4 
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a whole, and to gauge the impact that any differences in detail should have on the 

overall credibility and reliability of the witness. In effect, the consistent features 

of the prior statement do not add affirmative weight to the party's scale. They are 

used simply to knock the "inconsistency" challenge off the opposing party's 

scales, or to reduce the weight of those inconsistencies that may remain.2 

14. The contextual exception, in the case at Bar, was used to permit the trial judge to assess 

whether the prior statement was really materially inconsistent when looked at as a whole and to 

judge the impact that any differences in detail would have on the overall credibility and reliability 

of the victim. 

15. The trial judge did not err and the Majority of the Court of Appeal correctly upheld the 

Appellant`s conviction for sexual assault. 

History of Proceedings 

16. The Appellant, Percy Cain, was charged with three offences that he on or about the 26th 

day of July, 2016, at or near Halifax, Nova Scotia, did: 

Unlawfully utter a threat to [the complainant] to cause bodily harm or death to the said 

[complainant], contrary to Section 264.1(1)(a) of the Criminal Code. 

 

AND FURTHER that he at the same time and place aforesaid, did unlawfully commit a 

sexual assault on [the complainant], contrary to Section 271 of the Criminal Code. 

 

AND FURTHER that he at the same time and place aforesaid, did unlawfully assault [the 

complainant], contrary to Section 266 of the Criminal Code. 

17. The Appellant’s trial was held before the Honourable Judge William Digby of the 

Provincial Court of Nova Scotia, over nine days from October 26, 2016 to February 22, 2017.  The 

Appellant was represented by Mr. Brad Sarson of Nova Scotia Legal Aid. 

18. At the trial, the Crown called two witnesses: Cst. Benjamin Rubarth and the victim.  The 

defence called only one witness, the Appellant. 

19. On February 28, 2017, Judge Digby found the Appellant guilty of sexual assault.  He found 

the Appellant not guilty of uttering threats and entered a judicial stay on the charge of assault.  

                                                           
2 Ibid.  at para. 49 
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Judge Digby sentenced the Appellant to 30 days imprisonment consecutive to time the Appellant 

was currently serving.  (R.A. Tab 5A, pp. 261 and 262)   (R.A., Tab 5A, p. 279) 

20. The Appellant filed a Prisoner Notice of Appeal against conviction in which he noted 12 

grounds of appeal.  (R.A., Tab 2B).  Appeal counsel, Roger Burrill, subsequently filed an Amended 

Notice of Appeal containing a single ground of appeal, namely that the trial judge erred in his use 

of the prior consistent statement of the complainant.  (R.A., Tab 2C) 

21. A Majority of the Nova Scotia Court of Appeal dismissed the appeal against conviction.  

The Minority would have allowed the appeal and ordered a new trial. 

Facts giving rise to the conviction 

22. The Respondent agrees with the Statement of Facts found at paragraphs 4 to 18 of the 

Appellant’s factum.  The Respondent adds the following facts. 

23. The victim had a relationship with the Appellant, Percy Cain, in September of 2011, 

February of 2012 and April of 2012.  (R.A., Tab 5A, p. 95, line 18 to p. 96, line 4) 

24. The victim became pregnant with her daughter, with the Appellant as the father, in 

September 2011.  She was 15 years old at the time.  (R.A., Tab 5A, p. 95, lines 6 - 17)  The 

Appellant would have been 55 years old at the time. 

25. The victim’s romantic involvement with the Appellant ended in 2012.  In July 2016, when 

the events in issue took place, there was certainly no romantic involvement.  (R.A., Tab 5A, p. 96, 

lines 5 - 11) 

26. On July 25, 2016, at around 4 p.m., the victim was in her backyard at 2442 Brunswick 

Street with her three children. The Appellant was in the backyard next door by himself.  The victim 

greeted him and he did so in return.  (R.A., Tab 5A, p. 96, line 13 to p. 98, line 15) 

27. The Appellant then introduced himself to his daughter by coming over to the victim’s 

backyard.  (R.A., Tab 5A, p. 98, line 15 to p. 99, line 9).  The victim had no problem with the 

Appellant coming over to her house.  (R.A., Tab 5A, p. 99, lines 10 - 12) 
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28. The Appellant came over again to the victim’s house around 7:40 p.m.  He knocked on the 

victim’s door and asked her if he could come in to change his clothes because he had spilled 

something on them.  (R.A., Tab 5A, p. 102, lines 10 - 16) 

29. The victim initially told him he could not come into her house.  She then relented and the 

Appellant was allowed in.  (R.A., Tab 5A, p. 102, line 16 to p. 103, line 2) 

30. Once inside the victim’s house, the Appellant changed his clothing and then left.  He came 

back five minutes later and was given permission to put bottles of wine in the victim’s freezer.  

(R.A., Tab 5A, p. 103, lines 7 - 15) 

31. The Appellant then reached over and touched the victim on her chest.  He put his hand on 

her breast over her clothes.  (R.A., Tab 5A, p. 104, line 5 to p. 107, line 4) 

32. After the Appellant touched the victim’s chest, she told him that this was not going to 

happen, that it had been four and a half years and she had moved on with her life.  (R.A., Tab 5A, 

p. 107, lines 12 - 18) 

33. The Appellant responded by telling the victim that she was “his” and he could touch her if 

he wanted to.  (R.A., Tab 5A, p. 107, lines 19 - 21) 

34. The Appellant put his hands down the back of her pants, down her shorts and touched the 

victim’s rear end.  (R.A., Tab 5A, p. 107, lines 5 – 8) 

35. The victim told the Appellant to leave but he refused.  The victim called the police and 

while she was on the telephone she pointed a knife at the Appellant to encourage him to leave.  

(R.A., Tab 5A, p. 108, lines 4 - 9) 

36. When the victim told the Appellant she was calling the police, he said he did not care.  He 

put his hands on her throat, but applied no pressure.  (R.A., Tab 5A, p. 111, line 4 to p. 112, line 

2) 

37. As the Appellant was leaving the victim’s house he said he would get her back for this.  

(R.A., Tab 5A, p. 115, lines 13 - 17) 
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38. The police arrived at the victim’s house within 20 minutes of the Appellant leaving the 

victim’s house.  (R.A., Tab 5A, p. 114, lines 12 - 17) 

39. Cst. Rubarth of the Halifax Police Department noted that the victim appeared 

uncomfortable, nervous and that she was perspiring a little.  (R.A., Tab 5A, p. 81, line 17 to p. 82, 

line 1) 

40. The Appellant was arrested later that evening of July 25, 2016.  (R.A., Tab 5A, p. 85, lines 

2 - 14) 

41. At trial, in his submissions, defence counsel’s major argument was that, due to a long list 

of inconsistencies between the victim`s testimony and her prior statements, the victim’s evidence 

was not reliable.  (R.A., Tab 5B, p. 233, lines 12 – 13 and p. 233, line 20 to p. 234, line 19) 
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PART II - QUESTION IN ISSUE 

42. In his Notice of Appeal to this Court, the Appellant states the following as his ground of 

appeal: 

 

1.  That the Trial Judge committed an error of law as to the use of the prior consistent 

statement of the complainant. 
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PART III – STATEMENT OF ARGUMENT 

43. The trial judge was required to consider the allegations by the defence of inconsistencies 

in the victim’s evidence. 

44. The trial judge did not err in considering the consistent aspects of the victim’s prior 

statement under the contextual exception.  The contextual exception permits a trial judge to fully 

appraise the defence’s submission that inconsistencies between the prior statement and the in-court 

testimony were material.  This contextual exception is set out in (now) Justice Paciocco’s leading 

article on the topic which the Appellant described in argument at the Nova Scotia Court of Appeal 

as “seminal”.3 

Trial judge was required to consider allegations by defence of inconsistencies in victim’s 

testimony 

45. Defence counsel’s position at trial was that the victim’s evidence was not reliable.  (R.A., 

Tab 5B, p. 233, lines 12 and 13 and p. 233, line 20 to p. 234, line 19) 

46. Defence counsel argued that the victim’s testimony was full of inconsistencies. 

47. The Majority noted, at paragraphs 17 and 18 of its decision, the extensive cross-

examination of the victim by defence counsel on her written statement.  (R.A., Tab 2B, pp. 8 – 16) 

48. The following decisions hold that a trial judge must consider and deal with contradictory 

evidence of a complainant. 

49. In R. v. R.E.M., 2008 SCC 51, it was held at paras 55 to 57: 

55     The appellate court, proceeding with deference, must ask itself whether the reasons, 

considered with the evidentiary record, the submissions of counsel and the live issues at 

the trial, reveals the basis for the verdict reached. It must look at the reasons in their entire 

context. It must ask itself whether, viewed thus, the trial judge appears to have seized the 

substance of the critical issues on the trial. If the evidence is contradictory or confusing, 

the appellate court should ask whether the trial judge appears to have recognized and dealt 

                                                           
3 David M. Paciocco, "The Perils and Potential of Prior Consistent Statements:  Let`s Get it 

Right" (2013), 17 Can. Crim. L. Rev. 181 
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with the contradictions. If there is a difficult or novel question of law, it should ask itself if 

the trial judge has recognized and dealt with that issue. 

56     If the answers to these questions are affirmative, the reasons are not deficient, 

notwithstanding lack of detail and notwithstanding the fact that they are less than ideal. 

The trial judge should not be found to have erred in law for failing to describe every 

consideration leading to a finding of credibility, or to the conclusion of guilt or innocence. 

Nor should error of law be found because the trial judge has failed to reconcile every frailty 

in the evidence or allude to every relevant principle of law. Reasonable inferences need not 

be spelled out. For example if, in a case that turns on credibility, a trial judge explains that 

he or she has rejected the accused's evidence, but fails to state that he or she has a 

reasonable doubt, this does not constitute an error of law; in such a case the conviction 

itself raises an inference that the accused's evidence failed to raise a reasonable doubt. 

Finally, appellate courts must guard against simply sifting through the record and 

substituting their own analysis of the evidence for that of the trial judge because the reasons 

do not comply with their idea of ideal reasons. As was established in Harper v. The 

Queen, [1982] 1 S.C.R. 2, at p. 14, "[a]n appellate tribunal has neither the duty nor the right 

to reassess evidence at trial for the purpose of determining guilt or innocence. ... Where the 

record, including the reasons for judgment, discloses a lack of appreciation of relevant 

evidence and more particularly the complete disregard of such evidence, then it falls upon 

the reviewing tribunal to intercede." 

57     Appellate courts must ask themselves the critical question set out in Sheppard: do the 

trial judge's reasons, considered in the context of the evidentiary record, the live issues as 

they emerged at trial and the submissions of counsel, deprive the appellant of the right to 

meaningful appellate review? To conduct meaningful appellate review, the court must be 

able to discern the foundation of the conviction. Essential findings of credibility must have 

been made, and critical issues of law must have been resolved. If the appellate court 

concludes that the trial judge on the record as a whole did not deal with the substance of 

the critical issues on the case (as was the case in Sheppard and Dinardo), then, and then 

only, is it entitled to conclude that the deficiency of the reasons constitute error in law. 

(Emphasis added) 

 

50. In R. v. Gordon, 2015 ABCA 341, it was held at paragraph 5: 

5    A trial judge's failure to explain why s/he rejected an accused's plausible denial of the 

charges does not mean the reasons are deficient, as long as the reasons demonstrate that 

where the complainant's evidence and the accused's evidence conflicted, the trial judge 

accepted the complainant's evidence and the trial judge also explained why she accepted 

the complainant's evidence. No further explanation for rejecting the accused's evidence is 

required: R v REM, 2008 SCC 51 at para 66, [2008] 3 SCR 3 [REM]; R v Vuradin, 2013 

SCC 38 at paras 13, 19, [2013] 2 SCR 639 [Vuradin]. This Court has repeatedly adopted 

this interpretation of REM and Vuradin: JWA at para 21; R v CAG, 2015 ABCA 113 at 

para 16; R v MJB, 2015 ABCA 146, aff'd 2015 SCC 48 for the reasons given by Justices 

Watson and Rowbotham in the Court of Appeal majority decision.  

 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.8367101828050166&bct=A&service=citation&risb=21_T26461520582&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%251%25sel1%251982%25page%252%25year%251982%25sel2%251%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.40058086236216306&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCC%23sel1%252008%25year%252008%25decisiondate%252008%25onum%2551%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.554539914711097&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%253%25sel1%252008%25page%253%25year%252008%25sel2%253%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.17670418750621153&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCC%23sel1%252013%25year%252013%25decisiondate%252013%25onum%2538%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.17670418750621153&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCC%23sel1%252013%25year%252013%25decisiondate%252013%25onum%2538%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.7968204638410434&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%252%25sel1%252013%25page%25639%25year%252013%25sel2%252%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.8235592179977198&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23ABCA%23sel1%252015%25year%252015%25decisiondate%252015%25onum%25113%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.7482170050315285&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23ABCA%23sel1%252015%25year%252015%25decisiondate%252015%25onum%25146%25
https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.59288757946924&bct=A&service=citation&risb=21_T26461544365&langcountry=CA&linkInfo=F%23CA%23SCC%23sel1%252015%25year%252015%25decisiondate%252015%25onum%2548%25
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51. In R. v. R.D., 2016 ONCA 574, it was held at paras 18 and 20 – 23: 

18     The sufficiency point: the bare rejection of an accused's evidence will meet the two 

important purposes for giving sufficient reasons -- explaining why the accused was 

convicted, and permitting effective appellate review -- provided that the bare rejection is 

based on a "considered and reasoned acceptance" of a complainant's evidence. Implicitly, 

the bare acceptance of a complainant's evidence and the bare denial of an accused's 

evidence ("I accept the complainant's evidence; therefore I reject the accused's evidence") 

are unlikely to amount to sufficient reasons. A trial judge who relies on the formulation 

in J.J.R.D. should at least give grounds for accepting a complainant's evidence. 

… 

20     The burden of proof point: a trial judge who says only "I reject the accused's evidence 

because I accept the complainant's evidence" risks being held by an appellate court to have 

chosen which of the two parties to believe and failed to determine whether, on all the 

evidence, the accused's guilt had been proved beyond a reasonable doubt. That risk is what 

Cronk J.A. cautioned about in O.M. But, as O.M. also shows, a trial judge can still reject 

an accused's evidence because either the complainant's evidence or other evidence 

establishes the accused's guilt beyond a reasonable doubt. Thus, J.J.R.D. and O.M. are 

entirely consistent. 

21     In the case before us, the trial judge's reasons were sufficient. He did summarily reject 

the appellant's evidence though it had no obvious flaw in it. But he did so based on a 

"considered and reasoned acceptance" of K.Y.'s evidence. He discussed her evidence at 

length, including the discrepancies in it, and gave several grounds for why he found her 

evidence to be both credible and reliable. 

22     The trial judge also properly applied the burden of proof. In his initial formulation of 

the question, he did use language similar to that cautioned against in O.M. But the rest of 

his reasons show he properly applied the reasonable doubt standard. He expressly 

instructed himself that he must "avoid an either/or approach in choosing between 

competing versions of what actually happened". He said that "[g]uilt or innocence is to be 

determined by considering all of the evidence." And then he found: 

Standing alone the evidence of the accused cannot support a finding of guilt, but 

when weighed against the totality of the evidence and in particular the evidence of 

the complainant, I am not left with a reasonable doubt regarding the guilt of the 

accused. 

23     That finding, in substance, is the same finding made by the trial judge in J.J.R.D. and 

upheld by this court. I would not give effect to the appellant's submission on the first issue.  

(Emphasis added) 

 

52. It was incumbent on the trial judge to consider the testimony of the victim in light of the 

inconsistencies alleged by defence with her police statements. 
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53. Had the trial judge not done so, the Appellant would, no doubt, have argued on appeal that 

the failure to review the inconsistencies in the testimony amounted to a failure to consider the live 

issues at trial. This would have resulted in a decision which would have invited appellate review 

for insufficient reasons or improper application of the burden of proof. 

Trial judge’s use of prior statements 

54. In his decision, the trial judge did not use the victim’s prior statements as truth of their 

contents nor did he use them to corroborate her testimony at trial.  Rather, he looked at and assessed 

them in response to defence counsel`s assertion of inconsistency. 

55. In R. v. Davis, [1999] 3 SCR 759, this Court held: 

103     With respect to the cases of T.R. and D.A.S., in the course of reviewing the 

evidence, the trial judge said that he was "not convinced" that the complainants consented 

to the sexual activity in question. Read out of context, these comments suggest that the trial 

judge may have reversed the burden of proof. However, in my view, this is simply plucking 

colloquial elements of the trial judge's thorough reasons. I agree with Green J.A., who held 

at p. 316: 

 

It is not sufficient to "cherry pick" certain infelicitous phrases or sentences without 

enquiring as to whether the literal meaning was effectively neutralized by other 

passages. This is especially true in the case of a judge sitting alone where other 

comments made by him or her may make it perfectly clear that he or she did not 

misapprehend the import of the legal principles involved. As McLachlin J. said in 

[R. v. B. (C.R.), [1990] 1 S.C.R. 717, at p. 737]: "[t]he fact that a trial judge 

misstates himself at one point should not vitiate his ruling if the preponderance of 

what was said shows that the proper test was applied and if the decision can be 

justified on the evidence." 

 

 I would dismiss this ground of appeal 

56. The trial judge’s comment in the case at Bar that there is a “consistent thread about the 

complaint” has to be read in the context of the words that immediately follow in his decision that, 

although there were some minor discrepancies, they were not significant.  (R.A., Tab 5B, p. 259) 

57. By saying there was a “consistent thread” about the complaint, the trial judge was saying 

that the inconsistencies argued by the defence were not sufficient to cause him to doubt the victim`s 

evidence. 

https://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.7576843267984453&bct=A&service=citation&risb=21_T26518202329&langcountry=CA&linkInfo=F%23CA%23SCR%23vol%251%25sel1%251990%25page%25717%25year%251990%25sel2%251%25
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58. The trial judge did not use the prior statements of the victim in an impermissible manner.  

Rather, he reviewed the prior statements and found that any inconsistencies between those 

statements and the victim’s testimony were not significant.  He found that the victim was doing 

her best to be truthful in her evidence. 

59. The trial judge relied on the victim’s testimony in court, not words from her statements to 

the police, as the evidence used to support conviction. 

60. His review of the previous statements was for the purpose of determining if her credibility 

was affected by a prior inconsistent statement. 

61. He was required to do this review of prior inconsistencies in the context of the entire prior 

statement of the victim. 

62. In paragraphs 17 and 18 of their decision, the Majority notes the extensive cross-

examination by defence counsel on the prior statement. 

63. The Majority of the Nova Scotia Court of Appeal outlined why the consistent portions of 

a prior written statement may be considered by the trial judge: 

36     The Defence, not the Crown, introduced the Complainant's prior statements into 

evidence. These were: (1) her verbal recitation that she related to Cst. Rubarth at the scene, 

elicited in Cst. Rubarth's cross-examination (above, para. 11); and, more significantly (2) 

her signed statement later in the evening, elicited in her cross-examination (above, paras. 

17-18). The Defence's closing summation asked the trial judge to find that inconsistencies 

between the prior statements and the Complainant's trial testimony, on several collateral 

matters, showed she was so unreliable that her evidence was not probative on the core 

allegation of sexual assault (above, para. 22). 

 

37     The judge dealt with the Defence's theory. Judge Digby found that the inconsistencies 

cited by the Defence were only peripheral and were explained by the Complainant's stroke-

induced memory loss. He rejected the Defence's submission that those inconsistencies 

showed the Complainant to be unreliable on the central events (above, paras. 27-28). 

 

38     The judge's use of a prior statement for that purpose is both sensible and well-

supported. 

 

39     I adopt the following explanation of the contextual exception from Justice Paciocco's 

article which Mr. Cain cites as seminal (above, para. 33). Paciocco, J.A. (as he now is) 

said: 
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 While the basic rule is simple enough, there are numerous exceptions to that basic 

rule that complicate the law. An exception, of course, exists where the law permits 

decision-makers to learn that witnesses have made prior statements consistent with 

their current testimony. Those exceptions include: 

... 

 (4) Prior consistent statements that provide context for admissible statements; 
... 

 (d) Exception (4) -- Prior Consistent Statements that Provide Context for 

Admissible Statements 
 

 The "entire statement rule" can lead to the presentation of prior consistent 

statements. It holds that where a party proves an admissible statement, this must 

not be done in a misleadingly selective way. As a matter of fairness, the party 

proving that statement should not take it out of context -- it should prove the entire 

statement. ... 

 

 The same principles, therefore, operate where counsel confronts a witness with a 

prior inconsistent statement. The party launching that challenge should, as a matter 

of fairness and even ethical obligation, put the entire statement to the witness so 

that the context of the inconsistencies can be understood, failing which opposing 

counsel will be permitted to unfold the entire related conversation. Indeed, this 

tactic can result in related statements being admitted. ... 

 

 There is nothing, therefore, to prevent a party from pointing to the consistency 

between the prior related statement and the testimony of their witness. This is 

not done to prove that the witness was being truthful in their testimony on those 

matters -- the mere making of prior consistent statements does not prove credibility 

nor do prior consistent statements of a witness corroborate their in-court 

testimony. The consistencies are relevant solely to enable the decision-maker 

to judge whether the relevant statement is really materially inconsistent when 

looked at as a whole, and to gauge the impact that any differences in detail 

should have on the overall credibility and reliability of the witness. In effect, 

the consistent features of the prior statement do not add affirmative weight to the 

party's scale. They are used simply to knock the "inconsistency" challenge off 

the opposing party's scales, or to reduce the weight of those inconsistencies 

that may remain. [emphasis added] 

  

64. With respect, the Minority was incorrect in holding that the trial judge used the prior 

consistent statement to corroborate in-court testimony and that the trial judge used the consistency 

to add affirmative weight. 

65. The Respondent submits that the Majority was correct when it held at paragraphs 47 – 50: 



-14- 

 

47     The "consistency over time" and "consistent thread" on the core events assisted the 

judge to infer that the inconsistencies cited by the Defence on collateral matters were 

attributable to the Complainant's stroke-induced memory loss, but did not signify an 

impaired recollection of the actual assault. The Defence argued that the discrepancies 

spilled over to tarnish the Complainant's reliability on the central facts. Judge Digby was 

not persuaded. 

 

48     There is no ground of appeal for unreasonable verdict. The only issue is whether the 

judge could consider the consistent aspects of her prior statement under the contextual 

exception. 

 

49     A judge may fully appraise the Defence's submission on the impact of the 

inconsistencies. The judge is not constrained to examine only the extracts cited by the 

Defence, and precluded from considering the context. Judge Digby performed the decision-

maker's function that Justice Paciocco's article identifies as within the contextual 

exception: 

 

 The consistencies are relevant solely to enable the decision-maker to judge 

whether the relevant statement is really materially inconsistent when looked at 

as a whole, and to gauge the impact that any differences in detail should have 

on the overall credibility and reliability of the witness. In effect, the consistent 

features of the prior statement do not add affirmative weight to the party's scale. 

They are used simply to knock the "inconsistency" challenge off the opposing 

party's scales, or to reduce the weight of those inconsistencies that may remain. 

 

50     On the appeal, Mr. Cain's counsel asserted that, as the Complainant's reading ability 

was below par, the Defence trial counsel had no option but to read her the entire statement. 

With respect, that circumstance does not affect the application of the contextual exception. 

There often are pros and cons to adopting a strategy on cross-examination. The Defence 

weighed them and, on the second day of the Complainant's cross-examination, decided it 

was worthwhile to read her the full statement. As Justice Paciocco's article says, "the party 

providing the statement should not take it out of context -- it should prove the entire 

statement" (above, para. 39). Had the Defence read her only extracts, then on re-direct 

examination the Crown could have entered other extracts to give proper context. At the end 

of the day, the trial judge would have the context as a resource to appraise the Defence's 

submission on the impact of the inconsistencies. 

  

66. The Majority’s reference to the defence strategy to cross-examine on the entire statement 

is correct.  If defence decide to cross-examine on a prior statement, the judge can consider the 

entire statement, including its consistencies, as a resource to appraise the defence’s submission on 

the impact of the inconsistencies. 
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67. It is respectfully submitted that the Appellant is incorrect when he asserts, at paragraph 46 

of his factum, that the effect of the Majority’s decision is to routinely permit the admissibility of 

any and all consistencies once an inconsistency is exposed on cross-examination.  Nor does the 

contextual exception only emerge where an inconsistency is improperly characterized to a witness 

indicating that the context of the prior statement has been misinterpreted. 

68. The contextual exception described by (now) Justice Paciocco permits a trial judge to 

consider consistencies in a prior statement to “knock off” an inconsistency challenge or to reduce 

the weight of any inconsistencies that remain. 

69. In its decision at paragraphs 40 and 41, the Majority referred to the decisions in R. v. 

Smith, 2010 ONCA 229, and R. v. Demetrius, [2003] O.J. No. 3728.  In those cases, prior 

consistent statements were used to rebut allegations of inconsistency. 

70. However, the core of the Majority’s decision rested on the contextual exception. 

71. Contrary to the Appellant’s suggestion, the contextual exception does not only apply in 

situations where an inconsistency is improperly characterized to a witness.  Rather, it applies any 

time the defence allege inconsistencies from a prior statement. 

72. However, the contextual exception does not permit adding affirmative weight to the prior 

consistency.  It is used to determine if the prior statement is really materially inconsistent, when 

looked at as a whole, and to gauge the impact that any differences in detail should have on the 

overall credibility and reliability of the witness. 

73. This is precisely what the trial judge did in this case. 

74. It is submitted that the appeal ought to be dismissed for the reasons outlined by the Majority 

of the Nova Scotia Court of Appeal. 
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PART IV - SUBMISSIONS WITH RESPECT TO COSTS 

75. This is a criminal case and therefore the Respondent is not seeking costs. 
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STATUTORY PROVISIONS 

Criminal Code of Canada, R.S.C. 1985, c.C-46  --  Section 271 

Sexual Assault 

271 Everyone who commits a sexual assault 

is guilty of 

 (a) an indictable offence and is liable to 

imprisonment for a term not exceeding 10 

years and, if the complainant is under the 

age of 16 years, to a minimum 

punishment of imprisonment for a term of 

one year; or 

 (b) an offence punishable on summary 

conviction and is liable to imprisonment 

for a term not exceeding 18 months and, if 

the complainant is under the age of 16 

years, to a minimum punishment of 

imprisonment for a term of 90 days. 

Agression sexuelle 
271 Quiconque commet une agression 

sexuelle est coupable : 

 a) soit d’un acte criminel passible d’un 

emprisonnement maximal de dix ans, la 

peine minimale étant de un an si le 

plaignant est âgé de moins de seize ans; 

 b) soit d’une infraction punissable sur 

déclaration de culpabilité par procédure 

sommaire et passible d’un 

emprisonnement maximal de dix-huit 

mois, la peine minimale étant de quatre-

vingt-dix jours si le plaignant est âgé de 

moins de seize ans. 
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