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2.20.40 — Intention to Create Contracts
In addition to offer, acceptance and consideration, the final element of contract formation is an
intention to create contractual relations.128 If the parties did not intend that their promises would
be legally enforceable, then they are not. This intention is determined objectively: a promise is
enforceable if a reasonable person in the position of the promisee would think that the promisor
intended to be bound, regardless of the latter's subjective or undisclosed intention.
What makes government different from other persons in relation to the intention to create
contractual relations is that representatives of the Crown often make promises and accords about
issues that individuals and companies are unlikely to. For example, politicians frequently
promise that programs and subsidies will be implemented or broker deals between interest
groups. It is not always clear whether these promises are intended to have legal or only political
force. The dominant trend of the caselaw is to hold that promises made outside the normal
formalities of government contracting are intended to have only political effect, but there are
exceptions.

FOOTNOTES
128 British Columbia (Attorney General) v. Esquimalt and Nanaimo Railway Co., 1949 CarswellBC 107,
[1950] 1 D.L.R. 305, at pp. 311-12, [1950] A.C. 87 (P.C.) ("E.N.R.").
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2.20.40(1) — Political Promises
Governments provide numerous benefits to individuals and businesses, knowing and indeed
intending that they will rely on those benefits and change their behaviour. However, in general at
least, these benefits are presumed not to give rise to contractual commitments. The beneficiary
has a legal entitlement as long as the legislation creating the benefit is in force, and no longer.
The leading case is E.N.R.,129 a dispute between the government of British Columbia and a
railway company. The Esquimalt & Nanaimo Railway Co. originated in 1883 out of what the Privy
Council referred to as a "scheme" between the federal and provincial governments and a group of
investors led by Robert Dunsmuir.130 The purpose, from the point of view of the governments,
was to get private investors to build a railway on Vancouver Island. The investors were prepared
to do so in return for some concessions from both levels of government. The Privy Council
identified five legal documents that constituted this scheme, including federal and provincial
statutes, a contract between the federal Crown and the investors, a Federal Order-in-Council
nominating the persons to be incorporated and conveyance of federal lands.131 The provincial
contribution to the scheme was a statute, reviewed and approved in draft form by the investors,
exempting the railway lands from taxation.132
In 1943, a royal commission recommended that timber on the railway lands be subject to tax.133
The provincial government asked the courts, by reference, whether doing so would be a breach of
contract, in light of the scheme 60 years before.
The Privy Council, in answering the question, started by pointing out that offer, acceptance and
consideration do not create a contract unless there is also a manifested intention to be bound.134
There was no doubt that an arrangement had been made, or that the company had given
consideration, or that the tax-free status of the lands were an essential part of that
arrangement.135 But they held that it was necessary to keep contractual rights and legislated
rights distinct:
[We] cannot agree that a section of an Act of Parliament is to be regarded as an offer by the executive; and
there can be no question of an offer by the Legislature which no one suggests could become a party to the
supposed contract. Legislation and contract are entirely different methods of creating rights and liabilities and
it is essential to keep them distinct. Parliament could no doubt enact that a section of a statute should have the
force of an offer by the Crown capable of being accepted by a subject. But here it has not done so and it is
impossible to place such a construction on the simple language of s. 22.136

Although recognizing that it was possible for the Crown to incorporate legislation into a contract,
the Privy Council held that this intention would not ordinarily be presumed:
Even more difficult to infer in their Lordships' opinion would be any intention of a contractual nature that the
section when enacted should remain for all time upon the statute book.137

In general, the Privy Council wrote, a business enterprise that obtains a concession by way of
statute will have to rely on the "important practical safeguard" that the statute was enacted at

all.138
The principle in E.N.R. is of wide application. Governments provide innumerable incentives, in
the form of reduced taxes, free or below market services or direct subsidies to private enterprises
to encourage them to invest. These enterprises often do invest on the basis of these subsidies, and
can experience considerable reliance costs if they are subsequently withdrawn. The enterprise
could legitimately claim that there has been at least a unilateral offer, followed by acceptance and
consideration. But unless they are specifically set out in a contract clearly labeled as such, the
enterprise has no legal expectation that the subsidies continue.
Following E.N.R., the courts have rejected breach of contract cases based on an assurance by a
wartime price control board that the government would subsidize a price-controlled gasoline
retailer if its oil supply was cut off by enemy submarine activity139 and coal production
subsidies.140
In other circumstances, promises of government procurement or subsidies to prevent job losses
were found to be contractually binding.141 In one case, a government undertaking not to require
existing nursing homes to meet new regulatory standards was held to be contractually binding,
the consideration being the continued operation of the nursing homes.142 A government
program, without specific statutory authority, to buy and dispose of "surplus" potatoes was found
to be a unilateral contract, binding on the Crown once acted upon.143 While a political desire to
encourage specific investments is ordinarily not sufficient to transform a political commitment
into a contractual promise, an agreement entered into in order to achieve a political objective
may still be a binding agreement.144
Government programs do not just provide incentives to business corporations. Many social
programs can be seen as attempts to change individual behaviour. When social programs
crystallize into contracts, then they are enforceable in court.145 However, as with business
subsidies, the presumption will be that enacted social programs are not intended to create future
contractual entitlements: in general, legislation is not considered a contractual offer by the
executive.146 As noted by the Ontario Divisional Court in relation to a decision not to fund a
highway project:
It has been a constitutional principle of our parliamentary system for at least three centuries that such
disbursement is within the authority of the Legislature alone. The appropriation, allocation or disbursement of
such funds by a court is offensive to principle.147

However, in some contexts, promises to take action for social reasons have been found to be
contractually binding. In Mentuck, an oral promise to pay for the moving expenses of a Treaty
Indian facing harassment on his reserve was taken as a binding contract.148 The promise in
Mentuck was very individualized, and cannot easily be analogized to broader social programs. As
a general rule, no one has a legal expectation to continuing enjoyment of statutory benefits after
they are repealed.149 The "promise" implicit in the creation of a social program that it will
continue is a political, not a legal, one.
The Crown may state a policy that it intends to follow in the compensation of its employees
without creating a binding contract.150 Entering into a regulatory process, including an expensive
one and including in circumstances in which the government is encouraging, does not create a
contract between the regulator and the proponent.150.1
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