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PART I – CONCISE OVERVIEW & STATEMENT OF FACTS 

Concise Overview 

1. A plain reading of the Criminal Code using the modern principles of statutory 

interpretation shows that Parliament was thoughtful and exact in crafting legislation to protect 

Canadians’ civil liberties, while also protecting the safety of the public. A textual analysis 

demonstrates that Parliament made a decision that the judicial interim release (JIR) provisions do 

not apply to peace bond proceedings, a clear indication that, as there is no release available, a 

defendant to a s.810.2 information cannot be arrested. Furthermore, an analysis of two cases, R v. 

Wakelin1 and R v. Forrest2, shows that the Court of Appeal in the former case made an error in 

statutory interpretation that resulted in an era of arrests in Canada of citizens (defendants to 

peace bond informations) who had not committed an offence. Forrest, on the other hand was 

rightly decided and the contextual and purposive analysis conducted by Kelly J. in MacAusland 

and Pyke3, and Hoegg J.A. in R v. Penunsi4, build upon the structure in Forrest to create a 

comprehensive understanding of how the oppressive nature of both the JIR provisions and the 

provisions to compel an accused to court, do not apply to a defendant to a peace bond 

information. Whereas the cases that followed Wakelin; namely, R v Budreo5, R v. Cachine6 and 

R. v. Schafer7, are wrongly decided, Hoegg J.A., in Penunsi, shows a way forward to restore a 

healthy balance between public safety and  individual liberties in our democracy. 

Statement of Facts 

2. Mr. Penunsi acknowledges that the Appellant’s Statement of Facts in its factum is 

accurate per p.1 para 7 – p.5, para 21, except to add to p.1, para 7 that Mr. Penunsi was serving a 

sentence at the Labrador Correctional Centre for a breach of a s.810.2 recognizance that had 

been imposed after serving time in federal prison. Upon the expiry of the 2 year s.810.2 

                                                           
1 R v. Wakelin, 1992 CarswellSask 241(C.A.).  
2 R v. Forrest, 1983 CarswellBC 792 
3 MacAusland and Pyke,139 N.S.R. (2d) 142 
4 R v. Penunsi, 2018 NLCA 4, AR, Volume I, Tab 4.  
5 R v Budreo, 2000 CarswellOnt 78 (C.A.) 
6 R v. Cachine, 2001 BCCA 295 
7 R. v. Schafer, 2018 YKTC 12 
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recognizance on October 29, 2014, a police officer had laid a new 2 year s.810.2 information 

against Mr. Penunsi.8  

PART II – QUESTIONS IN ISSUE 

3. Based on the unanimous decision of the Court of Appeal of Newfoundland and Labrador, 

the Appellant raises two issues at paragraphs 29 and 30 in its factum: 

(i) “Shall this Honourable Court exercise its discretion to proceed with the appeal even 
though the issue is moot?”  

Mr. Penunsi’s position is that this Honourable Court should exercise its discretion to 
proceed with the Appeal.  

(ii) “Did the Court of Appeal of Newfoundland and Labrador err in law by finding that 
the judicial interim release (JIR) provisions contained in section 515 of the Criminal 
Code do not apply to recognizances to keep the peace (commonly referred to as peace 
bonds) set out in sections 810, 810.01, 810.1 and 810.2 of the Criminal Code?”  

Mr. Penunsi’s position is that the Court of Appeal did not err in finding that a justice 
cannot compel the appearance of a defendant to a section 810.2 information by issuing a 
warrant of arrest, and that the bail provisions do not apply to a defendant to a s.810.2 
information.  

PART III – STATEMENT OF ARGUMENT 

Issue I - Preliminary Point – The Issue of Mootness 

4. Mr. Penunsi’s position is that he agrees with the Appellant’s arguments per Appellant’s 

Factum p. 8, para 31 – p.12, para 42, that this Honourable Court should proceed with the Appeal 

even though there is no ongoing proceeding related to Mr. Penunsi. 

 

Issue II – The JIR Provisions Do Not Apply to a Defendant to a s.810.2 Information; Nor 
Can a Defendant to a s.810.2 Information be Compelled to Appear before a Judge by a 
Warrant for Arrest. 

5. The Appellant submits that “when all relevant provisions are read together, and in 

context, it is clear that Parliament intended for the JIR provisions to apply to peace bond 

                                                           
8 Proceedings of Dec 2, 2014, AR, Vol. II, Tab 20, p.40, lines 1-5 and 9-13. 
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proceedings,” however, the Appellant arrives at this conclusion by relying on the “weight of 

authority” rather than on sound principles of statutory interpretation.9 

 

Textual Analysis of the Relevant Provisions of the Criminal Code 

6. The peace bond provisions are found in Part XXVII of the Code. Mr. Penunsi was laid 

with a s.810.2 information. Section 810 applies to s.810.2 recognizances through s. 810(5). 

Relevant subsections of s.810 and s.801.2 peace bond provisions are reproduced below: 

810(1) If injury or damage feared 
An information may be laid before a justice by or on behalf of any person who fears on 
reasonable grounds that another person 

(a) will cause personal injury to him or her or to his or her spouse or common-law 
partner or child or will damage his or her property; or 

(b) will commit an offence under section 162.1. 
 

810(2) Duty of justice A justice who receives an information under subsection (1) shall 
cause the parties to appear before him or before a summary conviction court having 
jurisdiction in the same territorial division. 
… 
810(5) Procedure 
The provisions of this Part apply, with such modifications as the circumstances require, 
to proceedings under this section.10 
 
810.2(1) Where fear of serious personal injury offence Any person who fears on 
reasonable grounds that another person will commit a serious personal injury offence, as 
that expression is defined in section 752, may, with the consent of the Attorney General, 
lay an information before a provincial court judge, whether or not the person or persons 
in respect of whom it is feared that the offence will be committed are named. 

 
810.2(2) Appearances 
A provincial court judge who receives an information under subsection (1) may cause the 
parties to appear before a provincial court judge. 

 
... 
810.2(8) Other provisions to apply Subsections 810(4) and (5) apply, with such 
modifications as the circumstances require, to recognizance made under this section.11 
 

                                                           
9 Appellant’s Factum p. 12, para 44. 
10 Criminal Code, RSC 1985, cC-46, ss. 810(1), 810(2), 810(5) [Code]. 
11 Criminal Code, RSC 1985, cC-46, ss. 810.2(1) - 810.2(4), 810.2(8)  
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Nature of Peace Bonds 

7. The Appellant and Mr. Penunsi differ on their views on the nature of the peace bond 

proceedings but do agree on some points. As laid out in Penunsi, Mr. Penunsi agrees with the 

Appellant and with Penunsi citing Budreo that “The [peace bond] provisions are directed to 

preventing crime and have been found to be a valid exercise of the federal criminal law power 

found in section 91 of the Constitution Act, 1867 (R. v. Budreo (2000), 46 O.R. (3d) 481, 183 

D.L.R. (4th) 519 (Ont. C.A.), leave to appeal to SCC refused, 28230 (May 3, 2001) [2001 

CarswellOnt 5600 (S.C.C.)] at paras. 27-34).12 

8. However, whereas the Appellant views these proceedings as criminal proceedings 

because of the criminal law power13, the Court of Appeal in Penunsi14 and Kelly J. in 

MacAusland and Pyke15 distinguish these proceedings as being other than criminal. Hoegg J.A. 

in a section entitled “The difference between section 810.2 proceedings and criminal 

prosecutions,” explains that an 810.2 information creates no criminal offence and the peace bond 

is preventative. Kelly J. adopts R v Gill16, and finds these proceedings have characteristics of a 

“civil injunction.” Furthermore, Kelly J. cites R. v. S.17 in MacAusland and Pyke, at paragraph 25 

that deals with whether a youth could be put on a peace bond. Although the court in R .v S. found 

there was no authority for it, the court noted: 

It follows that such legislation must be interpreted in a manner that least interferes with 
the liberties of citizens, and that affects only the narrowest class of citizens that can 
logically be brought within its ambit. The court must also forever be mindful of s. 7 of 
the Charter of Rights and Freedoms... 

Aside from the peace bond provisions being found in the Code, it does not follow that the peace 

bond proceedings are criminal proceedings as there is no offence related to peace bond 

proceedings. 

                                                           
12 Appellant’s factum p. 13, para 46-47; R v Budreo, 2000 CarswellOnt 78 (C.A.); R v. Penunsi, 
2018 NLCA 4 at para 33; AR, Volume I, Tab 4, p. 32. 
13 Appellant’s Factum p. 13, para 48 
14 R v. Penunsi, 2018 NLCA 4 at paras 34-36 AR, Volume I, Tab 4, p.33 
15 MacAusland and Pyke, 139 N.S.R. (2d) 142, paras 24, 25 [MacAusland and Pyke] 
16 R v Gill, [1991] B.C.J. No. 3255 (Prov. Ct.), Respondents Book of Authorities [RBOA], Tab 2. 
17 R. v. S., [1992] B.C.J. No. 738 (Prov. Ct.), RBOA, Tab 3.  
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Modern Approach to Statutory Interpretation 

9. The modern approach to statutory interpretation is set out in Penunsi by Hoegg J.A. 

citing R v Sharpe18:  

In R. v. Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45 (S.C.C.), Chief Justice McLachlin 
summarized the modern approach to statutory interpretation. At paragraph 33, she 
adopted the words of E. A. Driedger at p. 87 of Construction of Statutes (2nd ed. 1983), 
saying: 

"Today there is only one principle or approach, namely, the words of an Act are to be 
read in their entire context and in their grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act, and the intention of Parliament." 19 

10. The Appellant frames the issue as whether “the JIR provisions apply to the peace bond 

proceedings.”20 Mr. Penunsi reasons that the JIR provisions, and provisions with respect to 

compelling the accused before a justice are logically connected, and therefore both must be 

analyzed to determine whether they apply to the peace bond proceedings. 

Statutory Interpretation of the Criminal Code 

11. In R v. Hutchinson, the words of Justice McLachlin and Justice Cromwell, writing for the 

majority (the minority concurring in the result) under the heading “Underlying Objectives of the 

Criminal Law: Restraint and Certainty”, emphasize the necessity of certainty in interpreting the 

Criminal Code: “Our jurisprudence has consistently confirmed that in interpreting criminal law 

provisions, the twin watchwords of restraint and clarity must inform the inquiry.”21 

12. The need for certainty is required in interpreting the Criminal Code due to the 

unwarranted consequences to the citizens of Canada of an erroneous interpretation. The Court in 

R. v. Levkovic22, citing this Honourable Court’s decision in Reference re ss. 193 and 195.1(1)(c) 

of the Criminal Code (Man.)23, states: 

                                                           
18 R v Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45 (S.C.C.) 
19 R v. Penunsi, 2018 NLCA 4 at para 39, AR, Volume I, Tab 4, p. 34. 
20 Appellant’s Factum p. 8, para 30. 
21 R v. Hutchinson, [2014] 1 SCR 346, at p. 336. 
22 R. v. Levkovic, [2013] 2 S.C.R 
23 Reference re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1 S.C.R. 1123 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342313&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4cca3d88dc904282834f41b2050f56da*oc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342313&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4cca3d88dc904282834f41b2050f56da*oc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342313&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4cca3d88dc904282834f41b2050f56da*oc.Search)
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the Court cited with approval two decisions of the Supreme Court of the United 
States[1] holding that “impermissibly vague laws” violate “the first essential of due 
process of law” (p. 1151), and continued as follows: 

(a) The principles expressed in these two citations are not new to our law.  In fact 
they are based on the ancient Latin maxim nullum crimen sine lege, nulla poena 
sine lege ― that there can be no crime or punishment unless it is in accordance 
with law that is certain, unambiguous and not retroactive.  The rationale 
underlying this principle is clear.  It is essential in a free and democratic society 
that citizens are able, as far as is possible, to foresee the consequences of their 
conduct in order that persons be given fair notice of what to avoid, and that the 
discretion of those entrusted with law enforcement is limited by clear and explicit 
legislative standards . . . . This is especially important in the criminal law, where 
citizens are potentially liable to a deprivation of liberty if their conduct is in 
conflict with the law. [p. 1152] [Footnotes omitted]24 

13. The need for certainty is especially true in this case, wherein Mr. Penunsi, who had been 

laid with a second s.810.2 information, had a warrant issued for his arrest with respect to the 

s.810.2 information while he was serving time in the Labrador Correctional Centre. As the 

Crown’s witness did not appear for the scheduled peace bond hearing, the Crown did not want 

Mr. Penunsi to be released when his sentence expired, unless he had agreed to judicial interim 

release (JIR) conditions or had a bail hearing. Although Mr. Penunsi had committed no new 

offence, the Crown determined Mr. Penunsi could be treated in the same manner as if he had 

committed a new offence. There was no “fair notice” given to Mr. Penunsi, and an analysis of 

statutory interpretation and a review of the jurisprudence will demonstrate that there are “clear 

and explicit legislative standards” that should have been followed, but were not.25 

Two Definitions of “Accused” and Its Applicability to a Defendant to a Peace Bond Information 

14. Statutory analysis of the Code begins with an analysis of the text of the relevant 

provisions of the Code. In R v Conception, Rothstein JJ and Cromwell JJ, writing for the 

majority state: “...the starting point of interpreting legislation is to analyze the text of the 

indicated provisions of the Code in their grammatical and ordinary sense.”26 

15. The Appellant’s argument is that a person can be compelled to appear before a justice by 

a warrant of arrest and released through the JIR provisions. Furthermore, the person to whom 

                                                           
24 R. v. Levkovic, [2013] 2 S.C.R, p. 209. 
25 Proceedings of Dec 2, 2014, AR, Vol. II, Tab 20, p.40, lines 1-5 and 9-13. 
26 R v Conception, [2014] 3 SCR 82, p. 95. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc25/2013scc25.html?searchUrlHash=AAAAAAAAAAEAFDIwMTIgU0NDIDQ3IChDYW5MSUkpAAAAAQAOLzIwMTJjc2Mtc2NjNDcB&resultIndex=9#_ftn1
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this process applies can be an accused in indictable offences; defendants in summary conviction 

offences; and respondents in peace bond proceedings. The Appellant concludes that the 

difference between the three persons is one of nomenclature and not of substance. 27 

16. With respect, although the Appellant refers to a “respondent” in peace bond proceedings, 

for purposes of the following analysis it is important to note, the term used in the Code to 

describe a person laid with a peace bond information is “defendant”.28 

17. Mr. Penunsi begins his statutory interpretation with an analysis of two distinct definitions 

of the word “accused” found in the Code. The first definition, found in Part XVI, s.493 of the 

Code, does not include the word “defendant” and reads: 

Part XVI 
S.493. Definitions 
In this Part 

"accused" includes 
(a) a person to whom a peace officer has issued an appearance notice under section 

496, and 
(b) a person arrested for a criminal offence; 

18. Section 496 referred to in s.493 reads: 

496. Where, by virtue of subsection 495(2), a peace officer 
does not arrest a person, he may issue an appearance notice 
to the person if the offence is 

(a) an indictable offence mentioned in section 553; 
(b) an offence for which the person may be prosecuted 

by indictment or for which he is punishable on 
summary conviction; or 

(c) an offence punishable on summary conviction. 

19. Clearly, the word, “accused” refers to someone who is charged with committing an 

offence. A “defendant” to a summary conviction offence meets the definition of “accused” as 

they are charged with committing an offence. However, a “defendant” to a peace bond 

information does not meet the definition of an accused, as he or she has not been charged with 

committing an offence.  

20. It is significant that the term “accused” is non-exhaustive. Ruth Sullivan describes two 

forms of definitions: exhaustive and non-exhaustive. Exhaustive definitions use the term 
                                                           
27 Appellant’s Factum p. 18, para 71-73. 
28 Criminal Code, RSC 1985, cC-46, ss.810, 810.2. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?resultIndex=1&searchUrlHash=AAAAAQADNDk2AAAAAAE&offset=8644.7998046875#sec495subsec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?resultIndex=1&searchUrlHash=AAAAAQADNDk2AAAAAAE&offset=8644.7998046875#sec553_smooth
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“means” and “declare the complete meaning of the defined term and completely displace 

whatever meaning the defined term might otherwise bear in ordinary or technical usage.” Unlike 

exhaustive definitions, non-exhaustive definitions use “includes”, and “do not purport to displace 

the meaning that the defined term would have in ordinary usage; they simply add to, subtract 

from or exemplify that meaning.”29 

21. As the definition in s.493 of “accused” is non-exhaustive, the ordinary and grammatical 

meaning of “accused” applies. The dictionary definition of “accused” according to the Canadian 

Oxford Dictionary is “Accused: noun (pl. same) a person charged with a crime.”30 

22. In s.493 of the Code, Parliament gives a non-exhaustive definition of the word “accused” 

by adding to and exemplifying the ordinary meaning of accused by specifying that it includes all 

people who are arrested for a criminal offence under s.493(b) of the Code and people to whom a 

police officer gives an appearance notice for indictable offences, hybrid offences and summary 

conviction offences.  

23. Importantly, Parliament did not include the term “defendant” in the definition of 

“accused”.  In determining the parameters of “accused” in this definition, Parliament chose to 

define accused as a person who has committed an offence and not as a “defendant”. 

24. The definition of “accused” in Part XXIII entitled “Sentencing” at s. 716, provides at first 

glance a surprisingly distinct non-exhaustive definition of “accused”. Section 716 of Part XXIII 

of the Code reads: “s. 716 - In this Part, accused includes a defendant;” 

25. Upon examination, the definition of “accused” in Part XXIII, s.716 of the Code, does not 

conflict with the definition of “accused” in s.493 of the Code, in relation to excluding a 

“defendant” to a peace bond information. This is because this Part and section deal with 

sentencing, and only a  “defendant” charged with a summary offence can be sentenced; this 

definition could not apply to a defendant to a peace bond information as this ‘defendant’ simply 

has not been charged with an offence and therefore will not be sentenced. 

                                                           
29 Ruth Sullivan, Sullivan on the Construction of Statutes 6th ed (Markham, LexisNexis, Canada 
Inc., 2014) [Sullivan] p.72, para 4.34 and p.73, para 4.38,  RBOA, Tab 8.   
30 Canadian Oxford Dictionary, 2nd ed, sub verbo “accused”, RBOA, Tab 6. 
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26. Therefore, both definitions of ‘accused” in the Code exclude a “defendant” to a peace 

bond information. There is a presumption that “words are used in an Act of Parliament correctly 

and exactly, and not loosely and inexactly”, Spillers Ltd. v. Cardiff (Borough) Assessment 

Committee31, set out in Sullivan on the Construction of Statutes 6th ed. Therefore, as “defendant” 

to a peace bond information is excluded from both definitions of “accused”, Parliament must 

have intended to make this exclusion. Simply, the “defendant” to a peace bond information has 

not been charged with an offence and therefore is not an “accused”.32 

The Interaction of Section 493, s.716 and s.515 

27. Section 515 of the JIR provisions makes clear that all accused who have committed an 

offence have access to the JIR provisions. For ease of reference, s.515 is reproduced below as set 

out by Hoegg J.A. in Penunsi with emphasis on the word “offence”.   

Section 515 reads: 
Subject to this section, where an accused who is charged with an offence other than an 
offence listed in section 469 is taken before a justice, the justice shall, unless a plea of 
guilty by the accused is accepted, order, in respect of that offence, that the accused be 
released on his giving an undertaking without conditions, unless the prosecutor, having 
been given a reasonable opportunity to do so, shows cause, in respect of that offence, 
why the detention of the accused in custody is justified or why an order under any other 
provision of this section should be made and where the justice makes an order under any 
other provision of this section, the order shall refer only to the particular offence for 
which the accused was taken before the justice.  
(Emphasis in original.)33 

28. A defendant in a summary conviction offence meets the definition of “accused” in s.493 

and s.716, as this “defendant” has been arrested for a criminal offence, and thus this defendant 

also has access to judicial interim release under s.515 as it applies to all “accused” who are 

charged with an “offence”. However, given that the definition of accused in s.493 Part XVI and 

s.716 Part XXIII exclude a “defendant” to a section 810.2 information, this ‘defendant” would 

not have access to the bail provisions through s.515.  

                                                           
31 Spillers Ltd. v. Cardiff (Borough) Assessment Committee, [1931] 2 K.B. 21, at para 43 
32 Ruth Sullivan, Sullivan on the Construction of Statutes 6th ed (Markham, LexisNexis, Canada 
Inc., 2014) at p. 207, para 8.14, citing Spillers Ltd. v. Cardiff (Borough) Assessment Committee, 
[1931] 2 K.B. 21 at para 43, RBOA, Tab 8  
33 R v. Penunsi, 2018 NLCA 4 at para 28, AR, Volume I, Tab 4, p.31. 
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29. This reasoning is contrary to the Appellant’s position that, through a change in 

nomenclature, the judicial interim release provisions apply to a “defendant” to a s.810.2 

information. Parliament has purposely excluded the “defendant” to a peace bond information 

from the definition of “accused”. Therefore, a “defendant” to a peace bond information cannot be 

interchanged with a defendant to a summary conviction offence or with an accused, and as the 

“defendant” does not meet the requirement of having committed an offence, that is necessary to 

apply the JIR provisions. This careful use of the definitions of “accused” that excludes a 

defendant to a peace bond information foreshadows that Part XVI “with respect to compelling 

the accused before a justice”, found in s.795 of the Code will not apply to a defendant to a peace 

bond information.34   

Analysis of Part XVI, and s.795 in Part XXVII 

30. The Appellant submits that there is no mechanism for a defendant to appear on a 

summary conviction offence in Part XXVII and that s.795 applies Part XVI to Part XXVII with 

respect to compelling the appearance of an accused to provide a mechanism for a defendant to a 

summary conviction offence to appear before a justice. Mr. Penunsi agrees. The Appellant also 

asserts that the JIR provisions (Part XVI) apply to defendants to summary conviction offences 

and to the peace bond provisions found in Part XXVII through s.79535. Mr. Penunsi does not 

agree with this position and provides an analysis of s.795 that shows otherwise. 

Section 795 reads: 

Application of Parts XVI, XVIII, XVIII.1, XX and XX.1 
795 The provisions of Parts XVI [Compelling the Accused Before a Justice and Interim 
Release] and XVIII [Procedure on Preliminary Inquiry] with respect to compelling the 
appearance of an accused before a justice, and the provisions of Parts XVIII.1 [Case 
 Management Judge], XX [Procedure on Jury Trials and General Provisions] and 
XX.1 [Mental Disorders], in so far as they are not inconsistent with this Part, apply, with 
any necessary modifications, to proceedings under this Part. 
R.S., 1985, c. C-46, s. 795; R.S., 1985, c. 27 (1st Supp.), s. 176; 1991, c. 43, s. 7; 2011, c. 
16, s. 16. 

 

 

                                                           
34 Appellant’s Factum, p.19, para 74, 75. 
35 Appellant’s Factum, p.17, paras 67- p.18, para 71 and also, p.17, para 67, P18, para 72 – p.19, 
para 75. 

https://www.canlii.org/en/ca/laws/astat/sc-2011-c-16/latest/sc-2011-c-16.html
https://www.canlii.org/en/ca/laws/astat/sc-2011-c-16/latest/sc-2011-c-16.html
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31. A simpler version of s.795 including only the relevant provisions is provided below: 

Application of Parts XVI 
795 The provisions of Parts XVI ...with respect to compelling the appearance of an 
accused before a justice…in so far as they are not inconsistent with this Part[XXVII], 
apply, with any necessary modifications, to proceedings under this Part [XXVII]. 

32. The Appellant submits that by way of section 795, the JIR provisions and provisions for 

compelling the accused in Part XVI apply to s.810 and s.810(5) and thus to s.810.2 in Part 

XXVII.36 

33. Part XVI is entitled, “Compelling Appearance of Accused Before a Justice and Interim 

Release.” Provisions with respect to compelling the accused before a justice and provisions for 

judicial interim release are contained in Part XVI. However, the words “interim release” do not 

appear in s.795; only the words “with respect to compelling the accused before a justice” from 

Part XVI are found in s.795 and thus apply to Part XXVII.  In this case, there is a presumption of 

implied exclusion. As stated by Laskin J.A. in University Health Network, “Legislative exclusion 

can be implied when an express reference is expected but absent.”37 

34. It is expected that the JIR provisions would be included in Part XVI, but as they are not, 

it must have been Parliament’s intention to exclude them.38 

35. The Appellant’s position that the JIR provisions are included in the meaning of 

“compelling the appearance of the accused” can once again be rebutted by examining where 

“Part XVI” appears in the Code in other places, to discern whether Part XVI “with respect to 

compelling the appearance the accused” is limiting.  

36. Whether or not a term is limiting was discussed by this Honourable Court in Summers. In 

Summers, the Court had to determine whether the phrase “if the circumstances justify it” on its 

own, was limiting, to determine whether pre-sentence credit of 1.5 days could be awarded on 

sentencing. To determine this, the Court looked for the word “circumstances” in other parts of 

the Code and found many examples wherein adjectives were attached to the word 

                                                           
36 Appellant’s Factum, p.16, para 63- p.17, paras 67; p.18, para 70-71.  
37 University Health Network v Ontario (Minister of Finance), [2001] O.J. No.4486 (Ont. 
C.A.)[University Health Network], para 32, RBOA, Tab 5; R v. Forrest, 1983 CarswellBC 792 
[Forrest]. 
38 R v. Forrest, 1983 CarswellBC 792.  
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“circumstances”, restricting and limiting this word. Therefore, the Court decided that the word 

“circumstances”, on its own, was not limiting and concluded that 1.5 days credit could be 

awarded for pre-sentence credit.39 

37. Within the scheme of the Code, when Part XVI is being applied to other Parts of the 

Code sometimes it applies in its entirety and sometimes it applies with caveats. For example, 

Part XVI applies in its entirety to Part XIX, Indictable Offences – Trial without a Jury, through 

s.572. Section 572 reads as follows: 

s.572 The provisions of Part XVI,… apply, with such modifications as the circumstances 
require, to proceedings under this Part. (Emphasis Added) 

38. Part XVI applies to Part XV under s.485 entitled “Procedural Irregularities”, insofar as it 

relates to summons and warrants. Subsection 485(5) reads: 

s. 485(5) The provisions of Part XVI apply with such modifications as the circumstances 
require where a summons or warrant is issued under subsection (2). (Emphasis added) 

39. And Part XVI applies to s.537 that reads 

537 (1) A justice acting under this Part may  
(c) except where the accused is authorized pursuant to Part XVI to be at large, remand 
the accused to custody in a prison by warrant in Form 19; 

40. Just as the word “circumstances” on its own is not limiting in the case of Summers40, in 

the above 3 sections, the whole of Part XVI, applies in its entirety, without qualification, and 

therefore is not limiting. If Parliament intended the judicial interim release provisions to apply to 

Part XXVII by way of s.795, it would have made the whole of Part XVI apply to Part XXVII. 

However, Parliament did not do so. 

41. Furthermore, an example can be given where Part XVI is limited to the judicial interim 

release proceedings. This example is found in Section 547 that reads: 

547 Where it appears to the justice that the accused has been deceived or misled by any 
irregularity…may remand the accused or grant him interim release in accordance with 
Part XVI. (Emphasis added.) 

                                                           
39 R v. Summers, [2014] 1 SCR 575 [Summers] p. 581, para 6. 
40 R v. Summers, [2014] 1 SCR 575. 
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42. The Appellant’s argument that the JIR provisions are part of compelling the accused 

before a justice does not withstand scrutiny when analyzing the application of Part XVI to other 

parts of the Code. In light of the other sections of the Code, it is apparent that Part XVI as found 

in s.795 is limiting as it only references “with respect to compelling the accused before a justice” 

and does not mention judicial interim release.  

43. Given the above, it is apparent that the function of Part XVI in s.795 is to provide a 

procedure in Part XXVII to summary conviction offences with respect to compelling the accused 

before a justice. However, Mr. Penunsi’s position is that that the provisions in Part XVI for 

compelling the accused do not apply to the peace bond provision.41 

44. As has been stated, with regard to the JIR provisions, an accused in Part XVI and a 

defendant charged with a summary conviction offence (Part XXVII) have access to the JIR 

provisions through the definitions of “accused” in s.493. It is not necessary to have the JIR 

provisions from Part XVI apply to defendants in Part XXVII through s.795 for such defendants 

to have bail.  

JIR provisions apply to Appellants in Part XXVII 

45. Another indication in the legislation that defendants to summary conviction offences 

have direct access to the JIR provisions, and that the JIR provisions do not apply to the peace 

bond provisions, is that the JIR provisions apply to Appellants in summary conviction offences 

in Part XXVII through s.822(3) that reads: 

822(3) Order of detention or release 
Where an appeal court orders a new trial, it may make such order for the release or 
detention of the appellant pending the trial as may be made by a justice pursuant to 
section 515 and the order may be enforced in the same manner as if it had been made by 
a justice under that section, and the provisions of Part XVI apply with such modifications 
as the circumstances require to the order. (Emphasis added). 

46. Evidently, Parliament chose to make clear that s.515 and Part XVI apply to appellants 

who are to have a new trial in Part XXVII and it did so explicitly. If the JIR provisions in Part 

XVI applied to the whole of Part XXVII through s.795, it would not have been necessary to 
                                                           
41 Appellant’s Factum, p.17, paras 68, 69 – p. 18, para 69. 
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insert the bail provisions into s.822(3), as the JIR provisions would have applied to the whole of 

Part XXVII and their application in s.822(3) would have been redundant. “A court should avoid 

adopting an interpretation that renders any portion of a statute meaningless or redundant” (Placer 

Dome).42 

47. The above statutory interpretation of the relevant provisions of the Code makes clear that 

the bail provisions do not apply to the peace bond provisions. “If the statute is unambiguous, the 

court must give effect to the clearly expressed legislative intent" 43 

Forrest and Wakelin 

48. The overwhelming jurisprudence favours the reasoning that citizens in Canada who are 

defendants to peace bond informations are subject to the JIR provisions, and thus the foundation 

of these decisions must be further explored.  

49. An analysis of the inception of the split in the judiciary as to whether the JIR provisions 

apply to peace bond provisions is instructive. Forrest, decided in 1983, determined that the JIR 

provisions did not apply to the peace bond provisions; Allen, decided in 1985, determined that a 

defendant to a peace bond information could be arrested; Wakelin, decided in 1991, relied on 

Allen and determined that the JIR provisions must apply to the peace bond provisions. The 

Appellant’s position is that Allen and Wakelin are rightly decided.44 

50. Hinds J. who decided Forrest, and Jackson J.A., who wrote the decision for the 

Saskatchewan Court of Appeal in Wakelin, dealt with similar fact situations. In each case, a 

person had been arrested on a peace bond information and had been released on bail with 

conditions and then subsequently breached his or her conditions (Forrest, para 2 and Wakelin 

para 2, respectively). In both cases the accused challenged the validity of the bail conditions with 

the argument that the bail provisions did not apply to peace bonds (Forrest para 2 and Wakelin 

para 1, respectively). Both courts conducted a review of statutory interpretation and Hinds J. 

                                                           
42 Placer Dome Canada Ltd. v. Ontario (Minister of Finance), [2006]1 SCR 715, p.739, para 45. 
43 R. v. Clarke, [2014] 1 S.C.R. at para 12[Clarke]. 
44 Appellant’s Factum: p.19, para 78 – p.22 – para 87 – p.24, para 93. R v Forrest, 1983 
CarswellBC 792 (S.C.); R v. Wakelin, 1992 CarswellSask 241;(C.A.)[Wakelin]; R v. Allen, 1985 
CarswellOnt 1395 (C.A.)[Allen]. 
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found the bail provisions did not apply to the peace bond proceedings and Jackson J.A. found 

they did apply.45 

51. In making their determinations, both Hinds J. and Jackson J. understood that the 

definition of accused in Part XVI (then Part XIV in Forrest) does not include a defendant to a 

peace bond information, that the peace bond does not create an offence (reliance on Moses and 

Enns46) and that the judicial interim release provisions apply directly to an accused or defendant 

who had committed an offence. 47 

52. Their one point of contention was the interpretation of s.795 (then s.728 in Forrest) found 

in Part XXVII (then Part XXIV in Forrest). For ease of reference both the simplified version of 

s.795 and the previous s.728 are reproduced below: 

Application of Parts XVI 

795 The provisions of Parts XVI ...with respect to compelling the appearance of an 
accused before a justice…in so far as they are not inconsistent with this Part[XXVII], 
apply, with any necessary modifications, to proceedings under this Part [XXVII]. 

728 (1) The provisions of Parts XIV and XV with respect to compelling the appearance 
of an accused before a justice apply, mutatis mutandis, to proceedings under this Part. 48 

53. Both Hinds. J and Jackson J. acknowledge that through the Bail Reform, the judicial 

interim release provisions had been consolidated in Part XVI (Part XIV in Forrest). Hinds J. 

notes that after the bail reform “Part XIV [now Part XVI] is entitled “Compelling Appearance of 

Accused before a Justice and Interim Release” and includes s.457 [now s. 515], whereas before 

the bail reform, “Part XIV (now Part XVI) was entitled “Compelling Appearance of Accused 

before a Justice”.49 (Emphasis in original text.) 

                                                           
45 R v Forrest, 1983 CarswellBC 792 (S.C.), para 2; R v. Wakelin, 1992 CarswellSask 241(C.A.), 
para 2, 1.   
46 Moses and Enns [1981] 2 W.W.R. 440 (Man. C.A.) 
47 R v Forrest, 1983 CarswellBC 792 (S.C.), paras 8-11; R v. Wakelin, 1992 CarswellSask 
241(C.A.), para 7. 
48 s. 728 found in R v Forrest, 1983 CarswellBC 792 (S.C.), para 4. 
49 R v Forrest, 1983 CarswellBC 792 (S.C.), para 5 and 6; R v. Wakelin, 1992 CarswellSask 
241(C.A.), para 15. 



16 
 

54. Hinds J. was invited by the Crown in Forrest, to view mutatis mutandis in s.728 (now 

s.795 - “in so far as they are not inconsistent with…with any necessary modifications”), as 

meaning that Part XIV (now Part XVI) could be applied to peace bonds in s.745 (now s.810 – 

810.3) in Part XXVI (now Part XXVII). In other words, s.728 (now s.795) would apply “with 

respect to compelling the accused before a justice” which includes the JIR provisions, to peace 

bond proceedings, thus interchanging the terms “accused charged with an offence” and 

“defendant to a peace bond information.”50 

55. Hinds J. found that mutatis mutandis means a change in detail and he found  it would be 

‘a change in substance’ and not ‘a change in detail’ to put a person who has peace bond 

proceedings initiated under s.745 (now s.810) and is not charged with anything, into the position 

of ‘an accused charged with an offence.’51 

56. Moreover, Hind J. found that the expression in s.728 (nows.795) “with respect to 

compelling the accused” was limiting and did not include the JIR provisions as the title of that 

Part was “Compelling Appearance of Accused before a Justice and Interim Release”, and as the 

JIR provision were omitted in s.728, Part XIV (now Part XVI) only applied with respect to 

compelling the appearance of the accused. 52 

57. Hinds J. further states that “[i]n view of the failure of s.728 [now s.795] to refer to 

judicial interim release, and in view of the limits to which the interpretation of the words 

‘mutatis mutandis’ can be extended, I concluded that the provisions of s.457 [now s.515] have no 

application to a person against whom proceedings are initiated under s.745 [now s.810- 810.2].” 

Moreover, this decision is affirmed by Hoegg J.A. in Penunsi. 53 

58. However, unlike Hinds J., Jackson J.A. and the Saskatchewan Court of Appeal had to 

contend with the 1985 decision in Allen from the Ontario Court of Appeal, that had decided a 

defendant to a peace bond application could be arrested. Although the lower Saskatchewan 
                                                           
50 R v Forrest, 1983 CarswellBC 792 (S.C.), para 17. R v. Penunsi, 2018 NLCA 4, Hoegg J.A. 
citing Forrest at para 57, AR, Volume I, Tab 4, p.40. 
51 R v Forrest, 1983 CarswellBC 792 (S.C.), para 17. R v. Penunsi, 2018 NLCA 4, citing Forrest 
at para 57, AR, Volume I, Tab 4, p.40. 
52 R v Forrest, 1983 CarswellBC 792 (S.C.), paras 6, 7. 
53 R v Forrest, 1983 CarswellBC 792 (S.C.), para 18; R v. Penunsi, 2018 NLCA 4 at para 57, 
AR, Volume I, Tab 4, p.40. 
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courts in deciding Wakelin followed Forrest, the Saskatchewan Court of Appeal premised their 

decision in Wakelin on following Allen.54 

59. Like the Saskatchewan Court of Appeal in Wakelin, the Appellant in this matter considers 

Allen to be good law.55 

60. In Allen, Goodman J. first reviews s.745 (now s.810) which reads: “a justice who receives 

an information under subsection (1) shall cause parties to appear before him or before a summary 

conviction court having jurisdiction in the same territorial division.” Then, Goodman J.A. 

reasons that s.745(5) (now s.810(5)) makes provisions of Part XXIV (now Part XXVII) apply to 

peace bond proceedings in this section [810].  Section 728 (now s.795) in Part XXIV (now Part 

XXVII) makes Part XIV (now Part XVI)) apply mutatis mutandis with respect to compelling the 

appearance of an accused to proceedings under this Part [XXIV, now XXVII]. 56 

61. In arriving at his conclusion, Goodman J.A. did not conduct a thorough analysis of the 

phrase “cause the parties to appear” in s.745 (then s.810); nor did he take into account the 

differences and similarities between an accused charged with a criminal offence and a defendant 

to a peace bond information; nor did he review the jurisprudence with respect to the power of 

arrest. These factors have all been analyzed by Hoegg J.A., in Penunsi writing for the Court of 

Appeal of Newfoundland and Labrador, arriving at the conclusion that a defendant to a s.810.2 

information cannot be compelled to appear with  a warrant of arrest. Furthermore, Goodman J.A. 

did not conduct a logical, or contextual analysis of the bail provisions to determine if arrest of a 

defendant to a peace bond information was rendered moot because the bail provisions did not 

apply. Mr. Penunsi relies on the well- reasoned approach taken in Penunsi and considers Allen to 

be wrongly decided.57 

62. Whereas Hinds J. and Jackson J.A. had many points in common, the outstanding issue for 

Jackson J.A. was that “section 810 must depend on s.795 and its appropriate construction for 

                                                           
54 R v. Wakelin, 1992 CarswellSask 241(C.A.), para 4, 5 and 11. 
55 Appellant’s factum, page 20, para 81. 
56 R v. Allen, 1985 CarswellOnt 1395 (C.A.), paras 10-15. 
57 R v. Allen, 1985 CarswellOnt 1395 (C.A.),paras 10-15. R v. Penunsi, 2018 NLCA 4 at para 38-
77, AR, Volume I, Tab 4, pp.34-48. 
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access to the judicial interim release provisions.”58. As Jackson J.A made the decision to follow 

Allen, and had decided a defendant to a peace bond could be arrested, he needed to interpret the 

legislation with respect to bail, in a way that would allow a person who had been arrested to have 

access to the JIR provisions. As shown in Mr. Penunsi’s statutory analysis of the Code above and 

in Forrest, the legislation does not support the JIR provisions applying to the peace bond 

provisions; however, given that Jackson J.A. accepted the premise in Allen, he tried to find 

reasons for the JIR provisions to apply.  

63. Jackson J.A. proposed two arguments to make the JIR provisions apply to the peace bond 

provisions; both run counter to the rules of statutory interpretation. In reference to Hinds J.’s 

argument that “with respect to compelling the appearance of an accused before a justice” did not 

include the JIR provisions, Jackson, J.A. suggests that when the Bail Reform Act was passed in 

1972, that the equivalent of s.795 (then s.728) was not amended and therefore, he queries, “Are 

the words “with respect to compelling the appearance of an accused before a justice” in s.810 

descriptive merely of the parts in question, or are they limiting such that only those provisions 

that relate to compelling the attendance of an accused in Parts XVI and XVIII apply to s.810?” 59 

64. Jackson J.A. concludes that “the omission [of the JIR provisions] in s.795 cannot be 

construed as limiting the applicability of Part XVI to proceedings under Part XXVII. There is no 

good reason to deny access to the judicial interim release provisions to s.810 as long as s.810 

remains part of the Criminal Code.”60 

65. The argument that the JIR provisions are part of compelling the appearance of an accused 

before a justice does not withstand the reasoning in Forrest or the statutory interpretation 

conducted above that supports Forrest. The statutory interpretive tools of the presumption of 

exclusion, and the comparison of the application of Part XVI found in s.795 to other instances in 

the Code wherein Part XVI is applied, make clear that the expression “with respect to compelling 

the accused” is limiting and not descriptive.61 

                                                           
58 Wakelin, at para 7 (Emphasis added) 
59 R v. Wakelin, 1992 CarswellSask 241(C.A.), paras 14, 15. 
60 R v. Wakelin, 1992 CarswellSask 241(C.A.),para. 16.  
61 R v Forrest, 1983 CarswellBC 792 (S.C.); Mr. Penunsi’s Factum paras 30-44. 
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66. Jackson J.A. also reasons that when the Bail Reform Act62was being drafted, it was 

Parliament’s intent to amend s.795 (then s.728) by inserting the JIR provisions, and it had 

mistakenly not done so.63 

67. This argument does not withstand the scrutiny of the modern approach to statutory 

interpretation that states, “Parliament has to be presumed to mean what it says and that it 

expresses itself correctly (Spillers Ltd. and Cardiff (Borough) Assessment Committee).”64 

68. Furthermore, s.795 (then s.728) has been amended since 1972, as can be seen in the 

incremental differences in s.795 in the evolution of the cases before this Honourable Court.  If 

Parliament had wanted to change the provisions to incorporate the judicial interim release 

provisions to apply to the peace bond provisions, it would have done so. As well, it could easily 

have changed the definition of the word “accused” to include a defendant to peace bond 

informations. It did not. 

69. Jackson J.A.’s struggle to apply the bail provisions is apparent in the conclusion of his 

decision wherein he states at paragraph 16, “Having concluded as I have above that the power to 

issue a warrant applies with respect to proceedings under s. 810, it would be anomalous if the 

judicial release provisions did not apply.” With respect, the Court in Wakelin erred by relying on 

the decision in Allen before conducting its own statutory interpretation.65 

Modus Tollens 

70. The logical extension of the decision in Forrest, based on the deductive argument of 

modus tollens, is that compelling the appearance of an accused before a justice is not possible. 

modus tollens is a deductive argument that states: “If a conditional statement (if p then q is 

accepted) and the consequent does not hold (-q), then the negation of the consequent, the 

antecedent (-p) can be inferred.”66 

 

                                                           
62 Bail Reform Act, R.S.C. 1970,c.2 (2nd Supp.) 
63 R v. Wakelin, 1992 CarswellSask 241(C.A.). 
64 R v. Penunsi, 2018 NLCA 4 at para 57, citing, Spillers Ltd. and Cardiff (Borough) Assessment 
Committee, [1931] 2 K.B. 21 at 43, RBOA, Tab 4; AR, Volume I, Tab 4, pp. 40, 41. 
65 R v. Wakelin, 1992 CarswellSask 241(C.A.), para 16. 
66 Oxford Dictionary of English 3rd ed, sub verbo “modus tollens”, RBOA, Tab 7.  
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71. Example: p stands for arrest and q stands for bail. 

 

 

 

 

72. Using modus tollens, 

• If (p) compelling the appearance of an accused before a justice applies to a defendant to a 
peace bond information, then (q) the JIR provisions must apply to the peace bond 
proceedings.  

• (Not q)- The JIR provisions do not apply to the peace bond proceedings. 

• (Therefore, not p)- A defendant to a peace bond information cannot be compelled to 
appear before a justice by a warrant of arrest.  

73. This deductive logic only holds true if there is no other way of releasing an arrested 

defendant to a peace bond information, other than by judicial interim release. However, there is 

nothing in the Code to indicate another form of release would apply if defendant to a peace bond 

information could be arrested. As shown in Forrest, the JIR provisions do not apply to the peace 

bond proceedings, therefore, logically a defendant to a peace bond information cannot be 

arrested. The following analysis supports this logic. 

Contextual and Purposive Approach to Analyzing the JIR Provisions and The Provisions 
for Compelling an Accused before a Justice 

74. Having contrasted the textual, and contextual analysis of the statutory interpretation 

found in Forrest and Wakelin, Mr. Penunsi will review the contextual and purposive analysis 

with regard to the JIR provisions, set out in the decisions in MacCausland and Pyke and Penunsi 

that followed Forrest. Mr. Penunsi will then provide the contextual and purposive analysis in 

relation to arrest with respect to a defendant to an s.810.2 information as set out in Penunsi. It 

should be noted that the Court of Appeals that followed Allen and Wakelin, namely, Budreo, 

Cachine, and Schafer, did not conduct their own in-depth analysis of statutory interpretation. 

                                                           
67 Anthony Weston, A Rulebook for Arguments.5th ed (Indianapolis:Hackett Publishing 
Company, Inc. 2017) at p.41, RBOA, Tab 9.  

If arrest, then bail.  

Not bail. 

Therefore, not arrest.67 

If p, then q.    

Not q.   

Therefore, not p. 
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However, Budreo, and Fitch J.A. in obiter in Nowazek do raise additional points that will be 

explored as well.68 

The JIR Provisions do not Apply to the Peace Bond Proceedings 

75. In conducting his analysis of why the JIR provisions cannot be applied to a defendant to a 

peace bond, Kelly J. in MacAusland and Pyke, gives the following reasons listed below: 

a. Section 810 creates no offence; 

b. The plain wording of s. 515 contemplates an “accused”, “prosecutors” and “offence”; 

c. The objective of the peace bond is to prevent the commission of an offence; 

d. With respect to submitting a defendant to a peace bond information to section 515, a 
person to a peace bond is not accused of any offense and the “reasonable grounds” 
necessary, under s.810(3), to order a person into a recognizance might not exist; 

e. Difficult to justify the loss of liberty of a citizen where no offence has been 
committed; 

f. To accept that the provisions of s.515 (criminal in context) can be applied to s.810 
(civil in context) is not a technical change but would mean a substantial change to one 
of the provisions; 

g. Section 516 allows the Crown to ask for an adjournment of proceedings for 3 days and 
to remand the accused into custody; 

h. When released on bail, a person is subject to s.524 that has broader powers of arrest 
than s.145 that would apply to a defendant to a peace bond who had been placed on a 
recognizance; 

i. Being able to arrest a defendant to a peace bond information can lead to “serious 
potential for abuse by informants with improper motives. As well, in such a case it 
may be argued that no action for malicious prosecution could be brought as there is no 
criminal proceeding and thus, no prosecution.” 69 

 

                                                           
68 R v. Allen, 1985 CasrswellOnt 1395; R v Budreo, 2000 CarswellOnt 78 (C.A.); R v. Cachine, 
2001 BCCA 295[Cachine]; R v. Forrest, 1983 CarswellBC 792; R v. Nowazek, 2018 YKCA 
12[Nowazek]; R v. Schafer, 2018 YKTC 12 [Schafer]; R v. Wakelin, 1992 CarswellSask 
241(C.A.). On this point see R v. Penunsi, 2018 NLCA 4 at para 72-77, AR, Volume I, Tab 4, 
pp.47, 48. 
69 MacAusland and Pyke, 139 N.S.R. (2d) 142, para 27-30. 
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76. However, Kelly J.’s most compelling reason for the JIR provisions not applying to 

defendants to a peace bond information is found at paragraph 31: 

[i]f s.515 were applicable to proceedings under s. 810, the defendant would be subject to 
a greater potential for restriction of liberty prior to the hearing than they would at the 
hearing itself, when the reasonable basis for the informant's fears must be proven. Section 
810 permits incarceration only after the defendant fails or refuses to enter into a 
recognizance. Section 515 [sic] entitles the prosecutor to attempt to show cause why the 
accused should be detained, as opposed to the use of an undertaking. If s. 515 were 
applicable to proceedings under s. 810, the defendant would be subject to detention prior 
to the hearing, whether they agreed to enter into an undertaking or not, if the informant 
could show cause for it. However, a hearing pursuant to s. 810, when a determination on 
the merits of the informant's claim could be made, as long as the defendant agreed and 
was able to enter into a recognizance, the justice or summary conviction court would be 
without jurisdiction to impose a period of detention. This situation would create an 
inconsistency in the statutory scheme.”70 

77. In Penunsi, Hoegg J.A. cites McAusland and Pyke with approval at paragraph 58, calling 

the inconsistency “illogical and absurd.” Furthermore, Hoegg J.A.  states at paragraph 55, with 

respect to defendants to section 810.2 Informations: 

[T]o say that defendants to section 810.2 Informations are effectively appearing in 
relation to charged offences is simply not so. Such an interpretation broadens the 
application of section 515 to people who are not only fundamentally different than those 
who are alleged to have committed criminal offences. They are not just innocent until 
proven guilty - - they are not even alleged to be guilty.71 

78. In MacCausland and Pyke, Kelly J. dismisses the appeal to have the JIR apply to the 

peace bond provisions also remarking on the “inconsistency” that could occur. He states at 

paragraph 33: 

A careful reading of s. 795 on which the appellant relies to support its position that s. 515 
applies to s.810, reveals that Pt. XVI applies to Pt. XXVII only so far as it is not 
"inconsistent." A scheme in which one is subject to a more severe penalty while awaiting 
a determination than when the determination is actually made creates, in my opinion, a 
logical and legal inconsistency. . . 

Both Kelly J. in MacAusland and Pyke and Hoegg J. in Penunsi have illustrated the 

inconsistency of applying the JIR provisions to a person who has not committed an offence. 

                                                           
70 MacAusland and Pyke, 139 N.S.R. (2d) 142 at para 31. 
71 R v. Penunsi, 2018 NLCA 4, paras 58, 55; Appellant’s Record, Volume I, Tab 4, pp. 41, 39. 
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What remains to be analyzed are the provisions with respect to compelling an accused before a 

justice, and why they do not apply to a defendant to a s.810.2 Information.72 

Compelling the Appearance of an Accused before a Justice 

79. In relation to the provisions for compelling the accused before a justice, one of the key 

points relied upon by the Appellant is that the term “cause the parties to appear” does not 

insulate a defendant to a s.810.2 information from arrest.73 

80. The Appellant suggests that “cause the parties to appear” does not mean that parties have 

to appear in the same manner and gives examples whereby people appear in court in different 

manners. The Appellant uses the example of s.800 that provides “where the prosecutor and 

defendant “appear” for trial, the summary conviction court shall proceed to hold a trial.” The 

Appellant submits it would be absurd to assert that the prosecutor and defendant had to appear in 

the same manner or by the same process.74 

81. In contrast, Hoegg J.A., in Penunsi, relies on the presumption against tautology and the 

presumption of consistent expression to find that the term “cause the parties to appear” sets the 

peace bond sections apart from other sections of the Code. The term “cause the parties to appear” 

negates the criminal aspect to the proceeding, as Parliament used the term “parties” when it 

could have used the term “defendant”.  As Parliament chose this phrase to apply to peace bond 

proceedings, it must mean something different from compelling an accused to appear. 75 

82. At paragraph 50 of Penunsi, Hoegg J. A. sets out the significance of “cause the parties to 

appear”. She states: 

More importantly, Parliament's enactment of special provisions to compel appearances on 
peace bond Informations — sections 810.2(2), 810(2) and 810.1(2) — indicates that 
Parliament's scheme for dealing with peace bond Informations is different from its 
scheme respecting Informations alleging criminal charges… The language used in the 
peace bond sections is not only different, but unique; it does not appear in other parts of 
the Code. Simply put, Parliament legislated special and different provisions, in this case 

                                                           
72 MacAusland and Pyke, 139 N.S.R. (2d) 142, para 33. 
73 Appellant’s factum, p. 14, para 52-53. 
74 Appellant’s factum, p. 14, para 52-53. 
75 R v. Penunsi, 2018 NLCA 4, paras 41-45; AR, Volume I, Tab 4, pp. 35, 36. 



24 
 

section 810.2(2), to empower judges to compel the appearances of parties to peace bond 
Informations. It would not have been necessary for Parliament to do so if Part XVI 
applied by operation of section 795 as the Crown argues. The special provisions show 
Parliament's acknowledgement that a defendant to a peace bond Information is of a 
different character than a defendant to a criminal charge. Part XVI applies to Part XXVII 
only insofar as it is not inconsistent with it. The different provisions for compelling 
appearances regarding peace bond proceedings are an obvious inconsistency with the Part 
XVI provisions for compelling appearances of accuseds and defendants… Parliament 
made a choice not to rely on the provisions of Part XVI to compel appearances respecting 
peace bond Informations. Permitting a judge to issue a warrant of arrest under section 
810.2(2) would be, in my view, inconsistent with Parliament's scheme respecting peace 
bonds. The Crown's argument fails to recognize this inconsistency. If the Crown's 
position were to prevail, the special provisions for compelling appearances in the peace 
bond provisions would be rendered pointless, thereby offending the presumptions against 
tautology and of consistent expression, and would override an inconsistency of the kind 
envisioned in section 795 of the Code. 76 

83. As such, Hoegg J.A. reasons in Penunsi that the Code provides for compelling defendants 

and accused to appear on criminal charges by summons or warrant, but does not compel the 

prosecutor or informant to appear in a like manner. So the term “cause the parties to appear” 

must refer to both informants and defendants to a peace bond information in the same manner. 

Furthermore, on the practical side, at paragraph 49,  Hoegg J.A. notes: 

[I]ssuing a warrant for a defendant could present an impractical situation. It is the 
informant who goes to a judge to initiate process against a defendant. At that time, the 
informant is either advised or summonsed to appear in court on a certain date when the 
defendant will be present. If the judge issues an arrest warrant for a defendant to a peace 
bond proceeding, the judge would not be able to summons the informant to appear when 
the defendant was appearing because it would not be known when the defendant would 
be appearing. If and when the defendant was arrested and brought to court, someone 
would have to contact the informant and "cause him or her to appear", presumably on 
short notice, while the defendant languishes in wait . . . To my mind the intended, and 
practical, course of action is for a judge to be able to cause both the informant and 
defendant to appear at the same time by summonsing them to appear on the same date to 
move forward with the proceeding. 77 

84. The “defendant” to a peace bond information is not included in the definition of an 

“accused” in s.493 nor s.716. Therefore, it is the peace bond provisions themselves that define 

                                                           
76 R v. Penunsi, 2018 NLCA 4, para 50; AR, Volume I, Tab 4, p. 37. 
77 R v. Penunsi, 2018 NLCA 4, para 49; AR, Volume I, Tab 4, pp.36, 37. 
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the defendant and the process; the term “parties” is used in s.810.2 as in other peace bond 

sections, connoting that these proceedings are more civil in nature as opposed to criminal. 78 

85. In support of the position that a defendant to a s. 810.2 information cannot be arrested, 

Hoegg J.A. relies on the reasoning in Forrest and notes that modifications necessary to have 

s.507 apply to defendants in peace bonds, are similar to the changes that would be necessary to 

make bail provisions apply to peace bonds – a defendant must answer to a charge of an offence, 

and in the case of a defendant to a s.810,2 information, no offence has been committed. At 

paragraph 56, Hoegg H J.A. states: 

The language in section 515 and 507 is clearly directed to persons charged with criminal 
offences.  Substituting the words “to answer to a charge of an offence” with “laid with a 
peace bond information” in order to be able to arrest those facing a section 810.2 
Information would expand the power of arrest to an extent heretofore unacceptable in our 
law.79  

Mechanism for the Appearance of a Peace Bond Defendant 

86. The Appellant contends that the peace bonds do not have a mechanism to bring the 

defendant before the court. However, as a defendant cannot be arrested, the mechanism for 

having a defendant appear before the court is relatively simple. The Manitoba Court of Appeal in 

Moses v. Enns80 recognizes that the mechanism exists. In that case, the defendant to a s.810 

peace bond had her case dismissed, because a clerk had given her husband, the informant, forms 

for the information and summons that had erroneously included an offence. In dismissing her 

case, Monnin J.A., deciding for the Manitoba Court of Appeal, stated at paragraph 2, with 

respect to s.745 [now s.810], “[t]his unusual section of the Code does not create an offence, 

but simply sets forth a mechanism which will allow the court to order that the defendant enter 

into a recognizance to keep the peace and to be of good behaviour.” (Emphasis added.) In that 

case, for example, the informant was told he could lay another summons using the proper form.81 

 

 
                                                           
78 Section 493 and s.716 above at paras 18 and 25, respectively. See discussion of nature of 
peace bonds above at paras 7, 8. 
79 R v. Penunsi, 2018 NLCA 4, para 56; AR, Volume I, Tab 4, p. 39. 
80 Moses v. Enns, [1981] 2 W.W.R. 440, 1980 CarswellMan 159. RBOA, Tab 1.  
81 Appellant’s Factum, p.14, para 51; Moses v. Enns, [1981] 2 W.W.R. 440, para 2. 
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Arrest for Breach of Peace Bond 

87. The Appellant states that if a defendant to a peace bond information does not appear for 

the hearing after being summonsed, a warrant of arrest may be issued. Mr. Penunsi agrees that 

the defendant can be arrested because the person has breached court orders and would now also 

be an accused in relation to the breach.82 

Power of Arrest 

88. Hoegg J.A.’s analysis in Penunsi, of the term “cause the parties to appear” and 

conclusion that it does not include the power of arrest is supported by her analysis of 

jurisprudence in relation to the power of arrest in Canada. 

89. What follows is a series of short selections from excerpts of seminal cases adopted by 

Hoegg J.A. in Penunsi, regarding the power of arrest. As well as giving detail on grounds for 

arrest, they describe how limits to the power of arrest underpin our democracy. Hoegg J.A. 

begins her analysis of the power of arrest and its fundamental role in criminal law by stating, 

“The power of arrest is mighty, and although necessary to the proper functioning of our justice 

system, must be used cautiously and in a manner consistent with our constitutional values.”83 

90. At paragraph 61 of Penunsi, Hoegg J.A. reviews the necessity of having reasonable 

grounds for arrest and cites a passage from Cory J. in R v. Storrey that elucidates why 

“reasonable grounds” is the standard chosen for our Canadian democracy. Hoegg J.A. states: 

The law is well established that in order to arrest a person or obtain a warrant for 
arresting a person, an informant must swear that he or she believes, on reasonable 
grounds, that the person has committed a criminal offence. In R. v. Storrey, [1990] 1 
S.C.R. 241 (S.C.C.), Cory J. explains the importance of the requirement for reasonable 
grounds to the power of arrest in a democracy: 

Section 450(1) makes it clear that the police were required to have reasonable and 
probable grounds to believe that the appellant had committed the offence of 
aggravated assault before they could arrest him. Without such an important 
protection, even the most democratic society could all too easily fall prey to the 
abuses and excesses of a police state. In order to safeguard the liberty of citizens, 
the Criminal Code requires the police, when attempting to obtain a warrant for an 

                                                           
82 Appellant’s Factum, p.16, para 60. 
83 R v. Penunsi, 2018 NLCA 4, para 60; AR, Volume I, Tab 4, p. 42. 
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arrest, to demonstrate to a judicial officer that they have reasonable and probable 
grounds to believe that the person to be arrested has committed the offence. In the 
case of an arrest made without a warrant, it is even more important for the police 
to demonstrate that they have those same reasonable and probable grounds upon 
which they base the arrest. The importance of this requirement to citizens of a 
democracy is self-evident. Yet society also needs protection from crime. This 
need requires that there be a reasonable balance achieved between the individual's 
right to liberty and the need for society to be protected from crime...84 

91. The Appellant relies on Nowazek and Fitch J.A.’s statements in obiter stating, “I do not 

think it meaningfully advances the analysis to compare the power of arrest without a warrant to 

the power of a judge to issue an arrest warrant under s.507(4) in respect of an information sworn 

under s.810.1 when it is necessary in the public interest to do so.” With respect, in Penunsi 

Hoegg, J.A. has made clear that in either case, reasonable and probable grounds are needed for a 

police officer to make an arrest or for a judge to issue the warrant of arrest for a person charged 

with an offence; an arrest cannot be made on reasonable and probable grounds in the case of a 

defendant to a s.810.2 information, because there is no offence upon which to base the arrest. 85 

92. To explore the relationship between reasonable and probable grounds for arrest and the 

presumption of innocence that accompanies the power of arrest, Hoegg J.A. in Penunsi refers to 

Pearson as set out below: 

Examples are legion of how the various stages of the criminal process have 
accommodated themselves to the fundamental principle that the assumed innocence of an 
accused or a suspect is the starting point for any proposed interference with that person's 
life, liberty or security of the person. In general, one who proposes to lay an information 
must believe, on reasonable grounds, that an offence has been committed: see, e.g., 
Criminal Code, s. 504. The justice receiving the information must consider, before 
issuing process, that a case for doing so has been made out: see, e.g., Criminal Code, s. 
507(1). Much the same may be said with respect to the power to arrest. In general, a 
peace officer must have reasonable grounds to effect the arrest… [which accompanies] 
“the broad but flexible scope of the presumption of innocence as a principle of 
fundamental justice under s. 7 of the Charter….Precisely what is required depends upon 
the basic tenets of our legal system as exemplified by specific Charter rights, basic 
principles of penal policy as viewed in the light of "an analysis of the nature, sources, 
rationale and essential role of that principle within the judicial process and in our legal 
system, as it evolves": Re B.C. Motor Vehicle Act, supra, at p. 513. (Page 685)86 

                                                           
84 R v. Penunsi, 2018 NLCA 4, para 61; AR, Volume I, Tab 4, pp. 42, 43. 
85 Appellant’s Factum, p. 25, para 95; R v. Nowazek, 2018 YKCA 12; R v. Penunsi, 2018 NLCA 
4, para 61; AR, Volume I, Tab 4, pp. 42, 43. 
86 R v. Penunsi, 2018 NLCA 4, para 63; AR, Volume I, Tab 4, pp. 34, 43, 44. 
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In Pearson, Chief Justice Lamer was writing in dissent and his comments were adopted by the 

Court in R v. Demers. 

93. Hoegg J.A. then cites Chief Justice Lamer in R. v. Morales87 with regard to judicial interim 

release to explain that in our democracy, arrests are made because an offence is committed and 

not because of perceived characteristics of a person. Hoegg J.A. states: 

[T]he appellant concedes, quite properly in my opinion, that danger or likelihood that an 
individual will commit a criminal offence does not in itself provide just cause for 
detention. In general, our society does not countenance preventive detention of 
individuals simply because they have a proclivity to commit crime. ...88 

94. In above passage in Morales, Chief Justice Lamer alludes to a person who is about to 

commit an indictable offence under section 495(1)(a). In this regard, in Penunsi, Hoegg J.A. sets 

out the section of the Code that allows for the arrest of such a person, and then compares this to a 

defendant to a section 810.2 peace bond Information. Section 495(1)(a) of the Code reads: 

495(1) A peace officer may arrest without warrant  
(a) a person who has committed an indictable offence or who, on reasonable grounds, he 
believes has committed or is about to commit an indictable offence;89 

95. Hoegg J.A. in Penunsi, then references “Brown v Regional Municipality of Durham 

Police Services Board (1998)90 leave to appeal to SCC granted but appeal discontinued, [2002] 2 

S.C.R. vi (note), in relation to power of arrest in situations where a person has not committed an 

offence but is about to commit a criminal offence as this bears somewhat of a resemblance to a 

defendant laid with an information.  Excerpts from citations of Brown in Penunsi are set out 

below: 

[74] [T]he apprehended breach must be imminent and the risk that the breach will occur 
must be 

substantial. The mere possibility of some unspecified breach at some unknown point in 
time will not suffice… 

                                                           
87 R. v. Morales, [1992] 3 S.C.R. 711 (S.C.C.) at p.736 
88 R v. Penunsi, 2018 NLCA 4, para 63; AR, Volume I, Tab 4, pp. 43, 44. 
89 R v. Penunsi, 2018 NLCA 4, para 64; AR, Volume I, Tab 4, p. 44. 
90 Brown v Regional Municipality of Durham Police Services Board (1998), 43 O.R. (3d) 223, 
167 D.L.R. (4th) 672 (C.A.) 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992367465&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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[78] [T]he common law ancillary power doctrine has never equated the scope of the 
police duties with the breadth of the police powers to interfere with individual liberty in 
the performance of those duties ... Any interference with individual liberty must be 
justified as necessary ... When taking proactive measures to maintain the public peace, 
the requisite necessity arises only when there is a real risk of imminent harm. Before that 
point is reached, proactive policing must be limited to steps which do not interfere with 
individual freedoms. 

[79] The balance struck between common law police powers and individual liberties puts 
a premium on individual freedom and makes crime prevention and peacekeeping more 
difficult for the police. In some situations, the requirement that there must be a real risk 
of imminent harm before the police can interfere with individual rights will leave the 
police powerless to prevent crime. The efficacy of laws controlling the relationship 
between the police and the individual is not, however, measured only from the 
perspective of crime control and public safety. We want to be safe, but we need to be 
free. 

(Emphasis in original.) 

Hoegg J.A. comments: “Such a restrictive interpretation is in keeping with our constitutional 

values.” 91 

96. Next, Hoegg J.A.in Penunsi at paragraph 69, considers the difference in grounds required 

for the laying of a section 810.2 peace bond information and for arresting a person: 

 [A]ccording to Brown, reasonable grounds to arrest a person who is about to commit an 
offence require both subjective belief in a substantial risk of an imminent specific offence 
being committed and that those grounds pass objective evaluation. By contrast, section 
810.2 requires "a fear based on reasonable grounds that a person will commit a serious 
personal injury offence". These words require a judge to evaluate whether an informant's 
fear that a serious personal injury offence of an unspecified nature and in respect of 
unspecified persons will be committed at some unknown point in time or place is based 
on reasonable grounds. The reasonable grounds required to lay a section 810.2 
Information are of a lesser quality than those that Storrey stipulates are required to 
execute an arrest. Fear that something will happen, even if based on reasonable grounds, 
is lower than belief that something has happened or will imminently happen. The kind of 
details that are required to lay an Information alleging the commission of a criminal 
offence — respecting time, place, victims, and what happened, are not required in order 
to lay a section 810.2 Information. These details are the very factors that enhance the 
reasonableness of reasonable grounds and enable objective evaluation of whether charges 
should be laid and warrants of arrest ought to be issued. In the absence of such details, 
fear can still be reasonable. But such fear, though genuine and not unreasonable, leaves 
the power of arrest susceptible to abuse which in turn can jeopardize freedom. 
Interpreting section 810.2(2) to include the power of arrest would make it easier to arrest 
a person for not committing an offence than it would be to arrest a person for committing 

                                                           
91 R v. Penunsi, 2018 NLCA 4, paras 66, 67; AR, Volume I, Tab 4, pp.44, 45 
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an offence. Arresting persons on the lower standard of fear is not in accordance with the 
jurisprudence respecting grounds for arrest and would not, in my view, provide the 
necessary "important protection" from "the abuses and excesses of a police state" 
(Storrey, at page 249). (Emphasis added).92 

97. The Appellant relies on Nowazek and Fitch J.A.’s statements in obiter wherein Fitch J.A. 

disagrees that it would be easier to arrest a defendant to a peace bond information than to arrest a 

person for a summary conviction offence. As laid out by Hoegg J.A. above at paragraph 97, it 

cannot be disputed that grounds to arrest a defendant to a peace bond information are lower than 

the grounds to arrest a person who has committed an offence, therefore making it easier to arrest 

the defendant to a peace bond information. 93 

Budreo and “May” or “Shall” 

98. The Appellant’s position is that Budreo is rightly decided and that a defendant to a peace 

bond information can be arrested and detained and subject to a bail hearing wherein they might 

not be released, because judges have discretion and will use it to maintain confidence in the 

administration of justice. Based on Budreo, the Appellant also holds the position of that in 

Cachine, that a defendant to a s.810.2 information can be arrested and held for judicial interim 

release.94 

99. With respect, the case of Budreo is built upon Allen and Wakelin which have been shown 

not to be good law. However, in the event that Mr. Penunsi is wrong in his analysis, one matter 

of interpretation in Budreo that needs to be addressed, is Parliament’s intent with respect to the 

term “may” before “cause the parties to appear” in s.810.1 and s.810.2, and “shall” in s.810. 

Section 810 reads,  

810(2) A justice who receives an information under subsection (1) shall cause the 
parties to appear before him or before a summary conviction court having jurisdiction in 
the same territorial division. 

810.1(2) A provincial court judge who receives an information under subsection (1) may 
cause the parties to appear before a provincial court judge. 

                                                           
92 R v. Penunsi, 2018 NLCA 4, para 69; AR, Volume I, Tab 4, pp.45, 46. 
93 R v. Nowazek, 2018 YKCA 12, para 82. 
94 Appellant’s Factum: p.22, para 88 - p.24, para 92; and p.24, para 93. 
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810.2(2) A provincial court judge who receives an information under subsection (1) may 
cause the parties to appear before a provincial court judge.95 

(Emphasis added) 

100. Budreo was based on a constitutional challenge to s.810.1 which included the Appellant 

in that case asking for a review of Allen. The Court of Appeal found that arresting a defendant to 

a s.810.1 information was permitted. They based their decision on a safeguard provided in a 

lower court decision in Budreo, wherein the legislation had been read down from “shall” “cause 

the parties to appear” to “may” “cause the parties to appear”. It was reasoned that as “may” is 

permissive, it gives the judge discretion as to whether or not to arrest a defendant to a s.810.1 

information, thus protecting constitutional rights. For further clarity this rationale is laid out 

below: 

[56] …Nonetheless, in my view, Then J. was correct to read down "shall" to "may" in 
this case.  

[57] In deciding on the appropriate remedy under s. 52 for a Charter breach, "the court 
must apply the measures which will best vindicate the values expressed in the Charter 
while refraining from intrusion into the legislative sphere beyond what is necessary." 
Before reading down or reading in, the court must ask "whether it is safe to assume that 
the legislature would have enacted the legislation in its altered form." [See Note 11 at end 
of document] Here, "may" in s. 810.1(2) appropriately vindicates Charter values. Giving 
the presiding judge a discretion whether to summons or arrest a defendant once an 
information is sworn is an important constitutional safeguard. Thus, the remedy of 
reading in "may", although explicitly altering the legislation, will "preserve statutory 
objectives within clear constitutional contours."12  

[58] Recent legislation shows that we can safely assume Parliament would have enacted 
s. 810.1(2) with the word "may". In 1997 Parliament added two new provisions to the 
Criminal Code similar to s. 810.1, and in each new provision used the word "may" 
instead of "shall". Section 810.01 authorizes a recognizance order against a person likely 
to commit "a criminal organization offence", and s. 810.2 authorizes a recognizance order 
against a person likely to commit "a serious personal injury offence." Sections 810.01 
and 810.2 are worded similarly to s. 810.1 with necessary modifications for their context. 
Sections 810.01(2) and s. 810.2(2) are identical to s. 810.1(2) except that in place of 
"shall cause the parties to appear before the provincial court judge," in the two new 
provisions Parliament has used "may cause the parties to appear before the provincial 
court judge." Because Parliament itself has enacted s. 810.01 and s. 810.2 to conform to 

                                                           
95 R v Budreo, 2000 CarswellOnt 78 (C.A.); Criminal Code, RSC 1985, cC-46, s. 810(2); 
Criminal Code, RSC 1985, cC-46, ss. 810.2(1) - 810.2(4), 810.2(8). 
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Then J.'s decision, we can safely assume that reading down "shall" to "may" does not 
unnecessarily intrude into the legislative domain… 96 

101. With utmost respect, the Interpretation Act does not permit this form of reasoning. The 

Interpretation Act reads: 

Judicial construction not adopted 
45(4) A re-enactment, revision, consolidation or amendment of an 
enactment shall not be deemed to be or to involve an adoption of the 
construction that has by judicial decision or otherwise been placed on the 
language used in the enactment or on similar language.  
R.S., c. I-23, s. 37.97 

102. Section 45(4) of the Interpretation Act is supported by this Honourable Court’s decision 

in United States of America v. Dynarm which reads: 

[W]hat legal commentators call “subsequent legislative history” can cast no light on the 
intention of the enacting Parliament or Legislature.  At most, subsequent enactments 
reveal the interpretation that the present Parliament places upon the work of a 
predecessor.  And, in matters of legal interpretation, it is the judgement of the courts and 
not the lawmakers that matters.  It is for judges to determine what the intention of the 
enacting Parliament was.98 

103. In reviewing the phrase “cause the parties to appear” in the peace bond sections of the 

Code, the “may” before this phrase in s.810.1 and 810.2 as opposed to the “shall” before this 

phrase in s.810, simply gives judges the discretion to dismiss a deficient information without a 

hearing. On a plain reading of the text, there is nothing in the construction of the phrase “may 

cause the parties to appear” that indicates a judge has discretion to arrest a defendant to a s.810.1 

or a s.810.2 information.  

104. Furthermore, if Budreo was correctly decided and a defendant to a peace bond 

information could be arrested, a plain reading of the text would still show that whether the term 

“may” or “shall” were used, the judge would have discretion to issue a warrant of arrest or issue 

a summons, as both would be available.  In this scenario, Then J.’s decision to read down “shall” 

to “may” would not have given any more discretion to the judge than a judge already had. 
                                                           
96 R v Budreo, 2000 CarswellOnt 78 (C.A.) para 56-58. 
97 Interpretation Act, R.S.C 1985, c. I-21, s. 45. 
98 United States of America v. Dynarm [1997] 2 S.C.R. 462 (S.C.C.), para 45. 
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105. With respect, if the logic in Budreo were to be followed regarding the use of “shall” and 

“may”, the outcome would be illogical and absurd. Notably, s.810 has not changed from “shall” 

to “may”, but steadfastly remains as “shall”. If Budreo’s logic is correct and “may” gives judges 

discretion to arrest, that means that judges would have no discretion to arrest a person on a s.810 

information because of the word “shall”. In Allen, pursuant to s.810, the judge “shall cause the 

parties to appear”. Because of the term “shall”, the judge in Allen would not have the power of 

arrest and is wrongly decided. As Budreo follows Allen, then Budreo must also be wrongly 

decided, as are all of the cases that follow Budreo. 99 

The meaning of s.507.1(9). 

106. Section 507.1 provides procedure for private prosecutions. Interestingly, section 507.1(9) 

states that ss.507.1(1)-(8) do not apply to s.810 and s.810.1. Relevant portions of s.507.1 are set 

out below. 

507.1(1) Referral when private prosecution 

A justice who receives an information laid under section 504, other than an 
information referred to in subsection 507(1), shall refer it to a provincial court judge 
or, in Quebec, a judge of the Court of Quebec, or to a designated justice, to consider 
whether to compel the appearance of the accused on the information. 

507.1(2) Summons or warrant 

A judge or designated justice to whom an information is referred under subsection (1) 
and who considers that a case for doing so is made out shall issue either a summons 
or warrant for the arrest of the accused to compel him or her to attend before a justice 
to answer to a charge of the offence charged in the information. 

... 
507.1(9) Non-application — informations laid under sections 810 and 810.1 

Subsections (1) to (8) do not apply in respect of an information laid under section 810 
or 810.1. 

107. Subsection 507.1(9) raises questions based on statutory interpretation as to what 

Parliament intended when it made ss.507.1(1)-(8) not applicable to s.810 and s.810.1. Given the 

fulsome analysis of statutory interpretation, and Hoegg J.A.’s insightful analysis, it cannot be 

countenanced that any other arrest provisions apply to the peace bonds provisions by implied 

exclusion. One plausible explanation for s.810 and s.810.1 to be excluded from ss.507.1(1)-(8) is 

                                                           
99 R v Budreo, 2000 CarswellOnt 78 (C.A.) para 56-58. 
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that, as s.507.1 relates to private prosecutions, a private citizen might believe they can arrest and  

prosecute another person in regard to a s.810 or s.810.1 information using s.507.1. Thus, its 

arguable that Parliament wanted to make the law clear to private citizens that s.507.1 does not 

apply to these peace bonds. 

108. The Appellant relies on obiter of Fitch, J.A. in Nowazek stating that s.507.1(9) did not 

change the law with respect to s.810.1.100 

109. Hoegg J.A. in Penunsi states at paragraph 27, the fact that ss.507.1(1)-(8) do not apply to 

s.810 and s.810.1 indicates that Allen and Budreo are no longer good law. Hoegg J.A. writes: 

Notably, in 2002, subsequent to both Allen and Budreo, section 507.1 of the Code was 
enacted. Section 507.1 specifically excludes the power of arrest from applying to sections 
810 and 810.1 proceedings. Accordingly Allen and Budreo, on their specific facts, are no 
longer good law.101 

110. It appears there could be some ambiguity as to whether on its own, s.507.1(9) could be 

said to make s.810.1 ineffective regarding arrest, however, given all of the other reasoning 

presented for showing that Budreo is not good law, with respect, this ambiguity does not change 

the fact that Budreo is wrongly decided.  

111. In McIntosh, the Court stated, “Finally, it is a principle of statutory interpretation that 

where two interpretations of a provision which affects the liberty of a subject are available, one 

of which is more favourable to an accused, then the court should adopt this favourable 

interpretation.”102 

112. Furthermore, if there is any ambiguity, it should be resolved in accordance with Charter 

values (Clarke). 103 

Conclusion 

113. In conclusion, the JIR provisions, and the provisions to compel the appearance of an 

accused before a justice do not apply to the peace bond proceedings and in particular, they do not 

                                                           
100 Appellant’s Factum, p.25, para 95. R v. Nowazek, 2018 YKCA 12, para 85. 
101 R v. Penunsi, 2018 NLCA 4, para 27; AR, Volume I, Tab 4, p. 30. 
102 R v McIntosh, [1995]1 SCR 686, para 29 [McIntosh]. 
103 R. v. Clarke, [2014] 1 S.C.R. [Clarke], para 12. 
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apply to a defendant to a s.810.2 Information. The textual analysis of the Code supports this 

result as does the well thought out contextual and purposive analysis of Kelly J. in MacAusland 

and Pyke and Hoegg J.A. in Penunsi, regarding the incongruous effects of the JIR provisions and 

the power of arrest on defendants to peace bond informations. As well, these cases consider the 

nature of the peace bond provisions and the fact that they have their own mechanism for having 

“parties” appear.  This purposive analysis is a reminder of how Canadian common law and the 

Criminal Code work together in a delicate balance to make all citizens of Canada safe, and free.  

In moving forward, resources must be available to allow for peace bond hearings to take place in 

prisons prior to release of defendants to these hearings, as suggested by Hoegg J.A at paragraph 

80 of her decision. The added resources will ensure the balance between public safety and civil 

liberties is maintained.104 

PART IV – SUBMISSIONS CONCERNING COSTS 

114. Mr. Penunsi makes no submissions concerning costs. 

PART V – ORDER SOUGHT 

115. Mr. Penunsi requests that the appeal be dismissed.  

PART VI – SUBMISSIONS ON CASE SENSITIVITY 

116. Mr. Penunsi makes no submissions on case sensitivity as it is not applicable to this case.  

 

DATED at Happy Valley-Goose Bay, Newfoundland and Labrador this 25th day of January, 

2019.  

 

  

                                                           
104 R v. Penunsi, 2018 NLCA 4, para 80; AR, Volume I, Tab 4, p. 49 
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