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MEMORANDUM OF ARGUMENT OF THE APPLICANT IN REPLY
The scope of constitutional immunity under s. 125 is not settled or straightforward
1.

Contrary to the respondents' submissions, this case is not about the straightforward
application of settled principles of Crown immunity. The case concerns the scope of a
province's constitutional immunity to federal taxation: does the immunity that bcIMC
possesses as a statutory agent of the Province of British Columbia extend to property held
in trust for the ultimate benefit of private parties? This Court has not previously
considered this question, and the decision of the court of appeal represents an
unprecedented and unwarranted extension of that immunity.

2.

There is no dispute that bcIMC benefits from the Province' s immunity from federal
taxation in respect of property that belongs to it. The question in this case, however, is
whether property belongs to the Province within the meaning of s. 125 of the Constitution
Act when (1) bcIMC purchases the property with funds placed with it by private actors

(the pension plans), which funds are private property when so placed, and (2) bcIMC
holds the property in trust and neither bcIMC nor the provincial Crown may benefit from
it. This question is a novel issue of constitutional law and it affects a fundamental aspect
of the relationship between the federal government and the provinces.

3.

In the Calgary & Edmonton Land Co. and Smith v. Vermillion Hills cases, this Court and
the Privy Council recognized that private interests in property that have devolved from
the Crown do not enjoy immunity to taxation. The facts of those cases are different but
their core principle is squarely applicable in this case - pension monies belonging to
private parties do not enjoy provincial Crown immunity to federal taxation and should
not be cloaked with that immunity when placed with a provincial Crown agent and used
by that agent to acquire assets which are held in trust for the benefit of those parties.

4.

bcIMC and the Province ask this Court to uphold an untenable outcome whereby bcIMC
is at once both the legal and beneficial owner of property that is statutorily held in trust
and from which it statutorily cannot benefit. Under the legislative framework, only the
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pooled investment portfolio unitholders (i.e., the pension boards), not bcIMC or the
provincial Crown, can benefit from the assets in those portfolios. It is not possible for
those assets to "belong" to bcIMC in the constitutional sense and at the same time to be
trust assets. This outcome strips the statutory trust of any meaning.

5.

It does not assist bcIMC to refer to this Court' s decision in First Vancouver Finance v.

MN.R. 1 That case dealt with statutory provisions deeming property to be held in trust for
the federal Crown as a protective collection mechanism when income tax source
deductions are made but not remitted. The provisions extend the deemed trust to property
received as proceeds when property that was originally subject to the deemed trust is
disposed of. This Court held that the trust operates continuously so that property can
leave the trust when sold and new property received in exchange can enter the trust.
Unlike this case, the deemed trust under the Income Tax Act maintains at all times the
most fundamental feature of a trust - the separation of legal and beneficial ownership of
the trust property. A relationship without that feature is not a form of trust known to law.

This case has always been about bcIMC's GST obligations as a supplier of services

6.

bcIMC and the Province repeat the court of appeal' s error by blurring the distinction
between constitutional immunity to paying federal tax as a provincial Crown agent
(which protects property that belongs to a province in the constitutional sense) and
Crown immunity from the application of the Excise Tax Act generally. Paragraph 122(b)
of the ET A effectively abrogates a province' s immunity from the application of the ETA
when the provincial Crown or its agent acts as a supplier of taxable services.

7.

bcIMC's function as a service provider has been at the centre of this case from the
beginning. bcIMC's statutory mandate is to provide investment management services.
The fact that it does so as an agent of the Province does not protect it from the application
of the ETA. There is no "threshold" question of whether the ETA applies to bcIMC in
this case; it does . Hence bcIMC is a GST registrant and has accepted its obligation to

1

2002

sec 49.

3

collect GST with respect to fees for investment services outside the pooled investment
portfolios. The GST audit was a supplier compliance review examining whether, in
managing the pooled investment portfolios, bcIMC made taxable supplies of services for
purposes of the ETA that engaged an obligation to collect GST.
8.

bcIMC is simply incorrect; specific wording is not needed to make the provisions of the
ETA dealing with trusts applicable to the Province. When the Province or its agent acts as
a supplier, those provisions are already applicable by virtue of paragraph 122(b).
Paragraph 122(b) provides that all of Part IX is binding on a Province in respect of
obligations to collect and remit GST. Provisions that determine when a taxable event has
occurred (which gives rise to the obligation to collect tax) are clearly provisions "in
respect of' the obligation to collect and remit.

9.

The effect of the trust provisions of the ETA is to recognize what is clearly an economic
transaction when bcIMC provides investment management services, for which it is
handsomely remunerated from the portfolio assets, as a legal transaction so that tax may
be imposed. The clear policy of paragraph 122(b) of the ETA requires that provisions that
determine when a taxable supply is to be recognized must apply to a province and its
agents when they act as suppliers. Otherwise, the collection and remittance obligations of
the ETA would not apply equally to the provinces as they do to private suppliers.

10.

Contrary to the submissions of bcIMC and the Province, the court of appeal's refusal to
apply the ETA to bcIMC is not a discrete issue confined to specific facts of this case. It
goes to the heart of the application of the ETA to provincial governments, which is an
important policy underlying a national federal sales tax and which has previously
generated litigation before this Court. It also reflects a misapplication of fundamental
principles of Crown immunity. Clarification from this Court is needed.
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The jurisdiction question is more than an isolated discretionary decision

11 .

bcIMC and the Province minimize the B.C. Supreme Court's exercise of its jurisdiction
as a mere discretionary matter deserving of deference. The jurisdictional issue raised by
this case, however, is an important question concerning the proper demarcation between
the plenary jurisdiction of a provincial superior court and the exclusive statutory
jurisdiction of the Tax Court of Canada. This question has been repeatedly litigated
through the provincial and federal courts, yet disputes continue to arise. This case offers
this Court an opportunity to provide much-needed guidance on this matter.

12.

The fact that the chambers judge' s decision was discretionary does not mean that the
exercise of his jurisdiction is not an issue of public importance. The decisions under
appeal in Reza, Strickland, and Addison & Leyen were all discretionary. Nonetheless, in
each of those cases this Court granted leave to appeal, addressed the underlying
jurisdictional issue, and reviewed the lower courts' exercise of discretion.

13 .

If anything, the jurisdictional problem created by this case is more stark than in Addison
& Leyen. In Addison & Leyen, the Federal Court reviewed only the Minister's conduct in
assessing tax, whereas in this case the B.C. Supreme Court pronounced on the very
merits of the Minister's assessments by deciding precisely the issue that the Tax Court
would have decided if the assessments were appealed to it. The chambers judge assumed
the Tax Court's role by determining whether bcIMC is liable for failing to collect GST.

14.

Neither bcIMC nor the Province point to any language in the chambers judge' s reasons
indicating an acknowledgement that exercising his jurisdiction would displace the Tax
Court' s process, or according that impact any weight in his decision. Merely mentioning
a factor is not the same thing as giving that factor weight in a balancing exercise. On
some level, the chambers judge must have understood that a declaration of immunity
from GST would render the outstanding reassessments invalid; hence, his statement that
the underpinnings of the assessments would disappear. 2 Yet, in weighing the relevant

2
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factors, he paid lip service at best to the propriety of pre-judging the very issue that had
already been raised in the mandatory, comprehensive statutory appeal process under the
ETA (which includes appeals to the Tax Court).

15.

bcIMC and the Province both invoke the court of appeal's statement that the petition was
not an attack on tax assessments. Although no assessments had been issued when the
petition was filed, the petition was clearly a pre-emptive strike against the Minister's
audit action, and it cannot be denied that when the petition was heard it was, at a
minimum, an indirect attack on those assessments. As the B.C. Supreme Court
subsequently recognized in Scotia Mortgage Corporation v. Gladu, the utility of the
immunity declaration to bcIMC lay solely in preventing or defeating tax assessments. 3

16.

Finally, bcIMC and the Province submit that provincial superior courts have jurisdiction
to interpret tax legislation, including the ETA, where necessary. This statement is correct
so far as it goes. A provincial superior court has the jurisdiction to interpret tax legislation
when doing so is an element of determining a broader claim that is within its jurisdiction.
This Court's decision in Telezone supports that principle.4 This case, however, is not a

Telezone case. The chambers judge was not asked to determine the applicability of the
ETA as a component of a broader claim for a different remedy, but for the purpose of
finding that bcIMC was not liable for failing to collect GST.

17.

Telezone is not authority for a provincial superior court to effectively displace a statutory
appeal process and a statutory court, in order to grant functionally the same remedy as the
statutory court. Considerations of judicial economy do not justify circumventing the
statutory process created by Parliament. The integrity of that process should be protected.

Michael Ta or / Selena Sit
Counsel fo the Applicant
3
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