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RÉPLIQUE DE LA DEMANDERESSE
1.

En réplique à la Réponse de l’intimée Octane Stratégie inc. (ci-après « Intimée »), la Ville
de Montréal (ci-après « Ville ») apporte les précisions suivantes.

2.

Premièrement, afin de contrer les arguments de prescription et d’inexistence de contrat de
la Ville, l’Intimée plaide qu’un contrat initial de 10 000 $ est intervenu entre les parties 1 et
que la restitution des prestations s’applique pour la partie du contrat qui concerne sa
réclamation de 82 898,63 $ puisque celle-ci s’avère nulle 2.

3.

En laissant entendre que la somme de 82 898,63 $ qu’elle réclame « suivant le contrat qui
lui a été donné par la Ville » et qui serait une « extension » du contrat initial de 10 000 $,
l’Intimée se contredit 3. Plus important, l’Intimée échoue à contrer l’argument de la Ville4
selon laquelle un contrat municipal ne se formera qu’en présence d’un consentement valide
et qu’en respectant les règles strictes d’adjudication prévues à la Loi sur les cités et villes
(ci-après « L.C.V. ») 5. En effet, le contrat initial de 10 000 $, légalement octroyé, n’a
jamais été majoré par une personne en autorité et il y a donc absence de formation de
quelque contrat que ce soit pour cette somme de 82 898,63 $.

1

2

Réponse de l’Intimée, ci-après « R.I. », par. 5 et 43.
R.I., par. 45. Le juge de première instance a pourtant conclu que quatre mandats distincts
auraient été octroyés par la Ville à l’Intimée, dont un pour la somme de 82 898,63 $ (par. 75
du jugement de première instance, Demande d’autorisation d’appel, ci-après « D.A. »,
vol. I, p. 13-14) et cette conclusion quant au « contrat » de 82 898,63 $ a été confirmée par
la Cour d’appel (par. 47 du jugement dont appel, D.A., vol. I, p. 46). Ainsi, la preuve
retenue par le premier juge et la Cour d’appel n’a jamais soutenu le fait qu’un contrat initial
de 10 000 $ aurait été bonifié d’une somme de 82 898,63 $ comme tente maintenant de le
prétendre l’Intimée.

3

En effet, selon le paragraphe 5 de la Réponse de l’Intimée, un contrat de 82 898,63 $ a été
donné par l’employé politique Richard Thériault alors que selon le paragraphe 43, le contrat
s’est formé avec l’octroi d’une somme de 10 000 $ par le fonctionnaire Marc Blanchet.

4
5

D.A., vol. I. par. 34 à 59.
Loi sur les cités et villes, RLRQ, c. C-19, art. 573 et suivants, ci-après appelée « L.C.V. »,
D.A., vol. I, p. 115.
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4.

Deuxièmement, contrairement à ce que prétend l’Intimée, la Ville n’a pas admis en cours
de procès que la valeur des services correspondait à la somme réclamée 6. L’Intimée ne cite
d’ailleurs aucun passage à l’appui de cette prétention. Il est exact que la Ville n’a pas
contesté la valeur de ces services, puisqu’en l’absence d’appel d’offres, elle ne pouvait
recréer les conditions de concurrence et de libre marché propre à un tel exercice 7. Cela dit,
la motivation première de la Ville n’est certainement pas de bénéficier de services sans en
payer le prix 8, mais que tous les termes et principes du droit public soient respectés
lorsqu’elle est confrontée à des situations de contravention aux règles d’ordre public.

5.

Troisièmement, le principal argument de la Ville n’est pas que les règles d’attribution des
contrats prévues à la L.C.V. n’ont pas été respectées 9. La demande d’autorisation de la
Ville repose plutôt sur deux notions fondamentales, inextricablement liées, de création
d’obligations contractuelles municipales, soit l’échange de consentements selon les
principes du droit municipal (personne en autorité ou instance compétente) et le respect des
règles d’adjudication des contrats prévues aux articles 573 et suivants de la L.C.V.

6.

L’Intimée reprend l’exemple de Perez c. Dollard-des-Ormeaux 10, mais omet de traiter
d’une partie primordiale du passage cité. Il est exact que la promesse faite par une personne
non investie de l’autorité nécessaire n’est pas valide, mais, à la base, une personne non
investie de cette autorité « […] ne peut donc à elle seule, lier la Ville […] »11. L’accord
donné par un fonctionnaire doit nécessairement être jumelé à sa capacité de lier cette
municipalité pour mener à la formation d’un contrat. Comment pourrions-nous être en
présence d’un contrat municipal en l’absence d’un « consentement municipal »? L’Intimée
n’en dit mot.

6
7

R.I., par. 51.
D’ailleurs, il est réducteur de la part de l’Intimée de prétendre que le but de l’adjudication est
d’assurer le meilleur prix possible à l’administration municipale, R.I., par. 50. Les buts d’un
appel d’offres sont nombreux, voir l’arrêt Axor Construction Canada inc. c. Bibliothèque
et archives nationales du Québec, 2012 QCCA 1228, par. 28, D.A., vol. II, p. 38.

8
9
10
11

R.I., par. 3.
R.I., par. 7.
2014 QCCA 76, D.A. vol II, p. 66, par. 40; R.I., par. 33.
Id.
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7.

Quatrièmement, l’Intimée ne traite pas des nombreux principes de droit municipal qui sont
heurtés par sa réclamation, tels que la non-reconnaissance de la théorie du mandat apparent
en droit municipal et la nécessité pour toute personne voulant offrir ses services à une
municipalité de s’assurer de la capacité et des pouvoirs de l’interlocuteur municipal de lier
cette municipalité. L’Intimée se limite à écrire qu’: « […] un consentement est néanmoins
donné » 12, ce qui présuppose que tout fonctionnaire municipal serait à même de le donner,
ce qui va à l’encontre de toute l’économie du droit public municipal.

8.

Cinquièmement, l’Intimée plaide qu’il n’y a « plus lieu d’appliquer les arrêts Gravel et
Lalonde au Québec » 13. Or, si ces enseignements devaient ainsi être écartés, ce que la Ville
conteste, ils ne peuvent l’être que par cette Cour.

9.

Sixièmement, la réponse de l’Intimée au second exemple fourni par la Ville est
préoccupante puisqu’en l’absence de consentement de la part du citoyen, il y aurait « peutêtre » lieu à restitution. L’Intimée suggère de mettre de côté les règles de formation des
contrats pour procéder à rebours et décider s’il y a lieu d’ordonner la restitution des
prestations en fonction d’un résultat final. Cela revient à conférer aux règles de la restitution
des prestations, une préséance sur celles de la formation du contrat, qui ne trouve aucun
fondement dans notre droit ni dans les termes employés par le législateur.

10.

Septièmement, Octane soumet que la Demande de la Ville ne présente pas un intérêt
national parce du point de vue de la common law, bien peu d’enseignements pourraient en
être tirés 14. Or, le critère applicable pour décider si la permission d’en appeler peut être
accordée n’est pas celui de l’effet utile d’un arrêt en common law. Si c’était le cas, aucune
demande en provenance du Québec soulevant des questions de droit civil ne pourrait être
accordée malgré son importance 15. Le critère applicable est celui prévu à la loi 16.

12
13
14
15

16

R.I., par. 31.
R.I., par. 18.
R.I., par. 12.
Eugène MEEHAN, Q.C., Thomas SLADE and Marie-France Major, Supreme Court of
Canada Manual, Toronto, Thomson Reuters, avril 2016, par. 3.15, Réplique de la
demanderesse, ci-après « R.D. », p. 30 et s.
Loi sur la Cour suprême, LRC 1985, c S-26, art. 40(1).
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11.

En l’espèce, l’importance de la question ne fait aucun doute. Le jugement rendu par la Cour
d’appel contredit la jurisprudence constante de la Cour suprême du Canada et remet en
question les fondements du droit municipal. Même l’Intimée en convient dans sa Réponse.
Bien qu’elle écrive que « […] le jugement de la Cour d’appel ne révolutionne pas le droit
québécois en matières municipales »17, elle admet que « […] cette honorable Cour a établi
il y a bien longtemps […] que la théorie de l’enrichissement sans cause n’a pas sa place en
droit municipal québécois » et que ces arrêts n’ont « jamais été renversés depuis 1978. Bien
au contraire, ils ont été et sont encore régulièrement suivis au Québec » 18. L’Intimée écrit
aussi que la Cour d’appel mentionne « bon nombre » de jugements qui en arriveraient au
« résultat approprié », mais dans son jugement, la Cour d’appel constate plutôt que ces
jugements appliquent les règles de la restitution des prestations « de fait » 19. Aucun ne
provient de la Cour suprême du Canada.

12.

Il est en outre erroné de prétendre, qu’« […] il ne fait aucun doute que si la présente affaire
avait eu à être décidée en vertu de la Common Law, les principes de l’enrichissement
injustifié auraient trouvé application […] »20. Sauf erreur, aucun jugement de common law
n’a tranché cette question précise dans des situations similaires à celle ici en cause. Aucun
des jugements cités par l’Intimée à l’appui de son affirmation 21 ne concerne le non-respect
par une municipalité d’une législation interdisant l’octroi de contrat sans appel d’offres 22.
L’Intimée reconnait aussi que l’arrêt Pacific National 23 ne règle pas l’issue du présent appel.

13.

Dans le jugement Town of Nackawic 24 cité par l’Intimée, la ville avait accordé un contrat
à la suite d’un appel d’offres, mais le litige ne concernait pas le non-respect de cette
procédure par la municipalité. L’entrepreneur avait réalisé le travail parce qu’il croyait
erronément avoir obtenu le contrat. Même si une municipalité n’est pas liée par un contrat

17
18
19
20
21
22

23

24

R.I., par. 27.
R.I., par. 14 et 15.
R.I., par. 26, faisant référence au paragraphe 57, D.A., vol. 1. p. 50.
R.I., par. 13.
Id.
Les articles 573 et 573.1 débutent comme suit : « Ne peut être adjugé qu’après demande de
soumission […] »
R.I., par. 17, citant l’arrêt Pacific National Investments Ltd. c. Victoria (Ville), [2004]
3 RCS 575, Recueil de sources de l’Intimée, ci-après « R.S.I. », onglet 8.
Town of Nackawic c. Safeway Shouldering, 2001 NBCA 14, R.S.I., onglet 10.
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conclu sans son sceau en vertu du Municipal Act, la Cour d’appel du Nouveau-Brunswick a
jugé que l’entrepreneur devait quand même être indemnisé pour les travaux réalisés sur la base
de l’enrichissement injustifié puisque l’indemnisation de l’entrepreneur ne pouvait mettre en
échec les objectifs de la loi. La Cour a cependant ajouté que « By contrast, in cases where
legislative purpose is thought to be a relevant consideration when adjudicating on unjust
enrichment claims, the statutory objective has operated as a complete bar to recovery »25.
14.

En plus des autorités citées par l’Intimée, mentionnons le jugement Township of Esquimalt 26
qui a reconnu le droit d’un fournisseur d’être indemnisé pour des services d’architecture sur
la base du quantum meruit malgré l’absence d’entente dûment autorisée par la municipalité.
L’article 232(3) du Local Government Act prévoyait qu’aucun acte du conseil municipal
n’était valide en l’absence d’autorisation, de résolution ou de règlement. La Cour d’appel
de la Colombie-Britannique a jugé que le but de l’article 232 n’était pas de prohiber la
restitution des prestations même en cas d’acte ultra vires de la municipalité lorsque le
contractant était de bonne foi 27. La Cour a toutefois cité avec approbation l’énoncé suivant :
« In each case […] the court should weigh the objective of fulfilment of the purpose of the
legislation against the common law policy of preventing unjust enrichment » 28.

15.

En terminant, faire droit à une restitution des prestations en l’espèce est déjà inconciliable
avec le récent arrêt GM Développement 29 de la Cour d’appel du Québec qui a rappelé la
non-application des règles de la restitution des prestations lorsqu’il y a absence de
consentement et donc, de contrat, mais signifierait de plus que les règles de droit privé
prévues au Code civil du Québec en matière de restitution des prestations permettent
d’éluder les règles impératives et d’ordre public de formation et d’octroi des contrats
municipaux. Un tel résultat ne peut pas avoir été l’intention du Législateur.
LE TOUT TRÈS RESPECTUEUSEMENT SOUMIS.

25
26

27
28
29

Id., par. 37.
Bond Development Corp. c. Esquimalt (Township), 2006 BCCA 248, demande
d’autorisation d’appel à la C.S.C. rejetée, 2006 CanLII 35606, R.D., p. 8 et s.
Id., aux par. 33 et 35-37.
Id., par. 34.
Ville de Québec c. GM Développement inc., 2017 QCCA 385, D.A., vol. III, p. 79.
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Montréal, le 17 mai 2018

Me Olivier N adon
Me Christine LeBrun
Gagnier Guay Biron
Procureurs de la demanderesse
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Reasons for Judgment of the Honourable Madam Justice Huddart:
The issue on this appeal is whether the trial judge erred in his quantum meruit

award for services arising from a contract that “failed for lack of consideration.” The
trial judge found the parties had made a formal contract on 3 October 2001 that
contemplated a further agreement to fix the value of property that was to form part of
the consideration for the services of the appellant. Failure to resolve that issue
caused the parties to walk away from their contract in late May and early June of
2002 (2004 BCSC 454, [2004] B.C.J. No. 664 (QL)).
[2]

The contract was the outcome of discussions that had begun in the spring of

2001. Consequential on those discussions and with the agreement of the
respondent municipality, the appellant provided services before and after the
contract was signed that, the appellant alleges, benefited the respondent. In the
appellant’s submission, the trial judge erred when he failed to include in his award
compensation for the value of services provided before the contract was signed, in
failing to consider potential profit as an appropriate measure of quantum meruit, and
in his valuation of the services provided after the contract was entered.
[3]

The respondent, by way of cross-appeal asks whether an experienced real

estate developer who walks away from a proposed money-losing project is entitled
to any compensation. In any event, it submits, any remedy at common law is barred
by statute.
[4]

The dispute is not over the facts the trial judge found, but the legal

consequences he assigned to them.

2006 BCCA 248 (CanLII)

[1]
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Bond Development Corp. v Esquimalt (Township)
[5]

Page 3

In March 2001 Esquimalt wanted to develop a Town Centre to include a new

city hall and public library. It also wanted to encourage the construction of

Administrative Officer, Bond developed a proposal between March and September
2001 that resulted in a formal contract on 3 October 2001. By that contract
Esquimalt agreed a select and a technical committee would work with Bond and its
architect to design a town centre by 21 January 2002. A 20,000 square foot building
was to be built at a cost to Esquimalt of $155.00 per square foot “substantially to the
performance standards of the British Columbia Buildings Corporation,” as illustrated
by the quality and finish of two reference buildings, the City Hall in View Royal and
the Juan de Fuca Library, “all to be detailed in the Stipulated Price Contract.” As
part of its development proposal, Bond offered to purchase part of the lot on which
the old city hall was located at its appraised value (“CRB site”). It also entered into a
contract permitting it to purchase a site adjacent to the old city hall, and obtained
estimates as to the cost of construction from an architect and the building contractor
who had introduced it to the project.
[6]

The total cost of the project was to be $4,060,000. Part of that price was to

be paid by transfer of the CRB site to Bond. The parties agreed each would appoint
an appraiser to estimate its value and the average of the two was to be the value of
the property for the purposes of their agreement. Esquimalt’s appraiser valued the
property at $999,700 and Bond’s appraiser valued it at $485,000. As a result of this
disparity in values, the parties agreed to vary their agreement and obtain a third
appraisal. The third appraisal was $580,000. Bond accepted this value but
Esquimalt did not. In the contract, the parties had agreed they would resolve any

2006 BCCA 248 (CanLII)

commercial retail premises in the area. As a result of discussions with its Chief
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dispute arising from their agreement by mediated negotiation and arbitration. Before
the dispute over the value of the CRB site was resolved, another dispute arose; this

[7]

That dispute flowed from this clause of the contract:
3.8
Bond will build the Town Centre substantially to the
performance standards of the British Columbia Buildings Corporation
for government offices as illustrated by the quality and finish of the
buildings at the new Juan de Fuca Library, 1759 Island Highway and
the View Royal City Hall at 45 View Royal Avenue, at a cost to
Esquimalt of $155.00 per ft2, of a size 20,000 ft2, all to be detailed in
the Stipulated Price Contract.

[8]

Many meetings of the technical committee, Esquimalt’s Chief Administrative

Officer, and Bond in the spring of 2002 failed to produce agreement on the extent of
the work to be done. An exchange of correspondence followed during May and
early June 2002, but no agreement was reached. At para. 61 of his reasons for
judgement, the trial judge described the disagreement this way:
[61] So as of June 13, 2002 (the date of the defendant's solicitor's
letter) the parties had not agreed as to the meaning of clause 3.8 of the
agreement, and as a result, had not agreed as to what was to be in the
stipulated price contract. More importantly, the parties had not agreed
as to the value of the CRB site in order to determine the cash
compensation to the plaintiff once the construction was completed.
[9]

Esquimalt built the town centre without Bond’s participation, benefiting from

the development services Bond had provided, to the design its architect had
provided, by the builder with whom Bond had worked. Bond sued to recover the
value of those services. It claimed damages for breach of contract, intentional and
tortious interference with contractual relations, conversion, and misappropriation of

2006 BCCA 248 (CanLII)

time, over what Bond had agreed to construct.
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commercial opportunity; damages calculated on a quantum meruit basis; and

[10]

The trial judge did not accept Esquimalt’s position that Bond’s conduct was a

repudiation of the agreement that Esquimalt subsequently accepted. Nor did he
accept Bond’s position that it was ready, willing and able to perform the contract that
Esquimalt breached. Rather, he found (at para. 62) the parties seemed to have
“walked away from the contract” when, by 13 June 2002, they had not agreed on the
meaning of the quality standards clause of the contract and thus, on what was to be
included in the stipulated price contract, nor on the value of the old City Hall and
thus, on the cash compensation to Bond on completion of construction. He took
those words from the reasons of Hall J. in Chapman v. Ginter, [1968] S.C.R. 560.
In the end, he reasoned, the contract failed as a result of a lack of consideration.
[11]

Importantly for the issues on this appeal, the trial judge also found, at para.

82:
There is no doubt that the plaintiff did valuable work for the defendant
relating to this contract which I am satisfied failed. In this sense, the
work performed by the plaintiff had gone beyond the usual level of
preparation to make a tender or a proposal, such as the work that was
done prior to the October 3, 2001 agreement. In the case at bar, the
plaintiff had extensive work carried out by architects and contractors,
under his direction and control, for purposes of finalizing all matters
with reference to obtaining a stipulated price contract with the
defendant.
[12]

Earlier in his reasons, at para. 64, he had acknowledged:
The evidence at trial clearly establishes that a developer is not
generally entitled to any compensation unless and until the contract
which is the subject of the development has been completed. That is

2006 BCCA 248 (CanLII)
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the risk which a developer runs in this type of a contractual
arrangement.
Nevertheless, the trial judge held, it may be appropriate to award the party

quantum meruit damages when valuable services have been rendered under a
failed contract. Satisfied that Esquimalt had utilized Bond’s development services
under a failed contract, he concluded Esquimalt was enriched by Bond’s work, Bond
was deprived, and Bond did not intend to perform the work gratuitously. He valued
the work done from the date of the agreement until mid-June 2002 at $250,000.
[14]

He found support for doing so in this statement from Fridman, “Quantum

Meruit” (1999) 37 Alta. L. Rev. 38 at 43-44:
It appears to be open to the courts to invoke quasi-contractual or
restitutionary quantum meruit wherever they consider that, in the
interests of a just and fair result, it is imperative to provide the plaintiff
with some form of recovery as against the defendant in the absence of
a contract between the parties and despite the fact that the defendant
has committed no tort against the plaintiff.
[15]

The trial judge explained his reasons for making the award this way:
[90] In my view, in the case at bar, the language of Nicholson v. St.
Denis (1975), 57 D.L.R. (3d) 699 is applicable in this sense. There
was a special relationship between the parties which was based on the
October 2001 contract and when one considers the work and effort
expended by the plaintiff and the benefit that accrued to the defendant
by its utilization of plans and specifications, make it unjust upon the
defendant to retain the benefit conferred by the plaintiff.
[91] In conclusion, it would be unjust and contrary to "commercial good
conscience" to allow the defendant to have benefit of the plaintiff's work
without payment. The defendant was enriched by the plaintiff's work and the
plaintiff was deprived and there is no juristic reason for the deprivation. It is
obvious that the plaintiff did not intend to perform the contractual obligations
gratuitously.
...

2006 BCCA 248 (CanLII)

[13]
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[94] Although the plaintiff commenced his efforts prior to the
agreement of October 2001, in my view, the quantum meruit analysis
should only take into consideration the events from the date of that
agreement until mid-June of 2002.
[16]

The trial judge then fixed $250,000 as appropriate compensation for the work

performed after the agreement that gave rise to the special relationship he saw as
meriting a quantum meruit award. He explained at para. 107 of his reasons:
[107] Although it is difficult on the basis of an examination of
documents and an expression of opinion as to the number of hours
which were not recorded, but which were in fact spent, in relation to
this project, in my view, the difficulty does not preclude the court from
doing the best it can on the basis of the information that it has to arrive
at a basis for compensation of the plaintiff on a quantum meruit basis.
Under all the circumstances, I am satisfied that the plaintiff should
receive, for its efforts, the sum of $250,000 from the defendant.
After setting off an amount Bond received from Esquimalt and used in the
mediation and litigation processes rather than for the purposes of the contract
on Esquimalt’s behalf, he ordered Esquimalt to pay $222,658.91 and costs.
[17]

Bond appeals that award as insufficient compensation. Esquimalt cross-

appeals the award as unjustified on the facts or authorities and precluded by s. 232
of the Local Government Act, R.S.B.C. 1996, c. 323, as amended by the Local
Government Statutes Amendment Act, S.B.C. 1998, c. 34, (since repealed and
replaced by s. 122 of the Community Charter, S.B.C. 2003, c. 26 effective 1
January 2004 by B.C. Reg. 423/03).

2006 BCCA 248 (CanLII)

[93] Consequently, as a result of the parties' failure to resolve the
outstanding issues in mid-June 2002, in accordance with the dispute
resolution process agreed to in the October 2001 contract, I am
satisfied that the plaintiff is entitled to reasonable compensation on a
quantum meruit basis.
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Discussion
While Esquimalt does not directly challenge the finding that the parties’

contract failed and was abandoned, its submissions consistently referred to the
contract as governing the parties’ expectations and conduct and precluding a
restitutionary remedy. So, I begin by reviewing and affirming the trial judge’s
findings about the contract.
[19]

The trial judge saw the parties’ failure to agree on the value of the CRB site,

and therefore on the amount of the cash component of the price to be paid to Bond,
as “a failure of consideration of a significant magnitude” (para. 80). The failure to
agree occurred despite the averaging provision in the agreement and an
independent appraisal obtained by the time the parties walked away from the
agreement in June 2002. He explained the importance of the cash component in the
construction process. He noted at para. 81 of his reasons that Bond, “during the
course of construction, would be obliged to make draw payments to contractors,
architects and engineers, etc. In order to make such payments, the plaintiff would
be entitled to request draws from the defendant in accordance with the total amount
of cash . . .” The failure to agree on the consideration was compounded in its effect
by the parties’ failure to agree on what they meant by the quality and standards
clause and therefore on what was to be in the stipulated price contract.
[20]

The conduct of the parties suggesting they considered themselves bound by

their agreement and the finding by the trial judge at para. 105 that, “the activities in
relation to the plaintiff were more than substantially complete subject to the
finalization of the contract in June of 2002,” cannot overcome the fact the parties

2006 BCCA 248 (CanLII)

[18]

- 16 Bond Development Corp. c. Esquimalt (Township), 2006 BCCA 248

Bond Development Corp. v Esquimalt (Township)

Page 9

were not ad idem on essential terms: the value of the CRB site and the terms of the
stipulated priced contract, specifically the quality of the work to be designed and

[21]

Esquimalt contends that Bond cannot recover under quantum meruit because

Bond would have “incurred a loss had it completed performance of the agreement.”
This submission must fail because the trial judge did not make that finding of fact.
Nor could he have, given his conclusion the parties had not reached an agreement
on what was to be built at what price when they abandoned the contract in June
2002. At para. 99, he noted that difficulty:
[99] On the same topic, the defendant submitted the report of Roger Artis.
Mr. Artis was of the view that the project in question was not viable in terms of
the October 2001 agreement and that the project would lose money. Mr. Artis
goes so far as to express an opinion that the plaintiff would have suffered a
loss in excess of $500,000 had the project gone ahead as contemplated. The
difficulty with the opinion is, of course, that the parties had not agreed as to
what would be in the stipulated price contract, which was one of the major
problems in May and June of 2002.
[22]

A claim for quantum meruit is for reasonable remuneration for the services

provided, “the amount it deserves” or “what the job is worth” (Ketza Construction
Corp. v. Mickey, 2000 YTCA 4 at para. 13). Thus, the trial judge was correct when
he noted at para. 102 that, “[q]uantum meruit involves consideration of the amount
and value of the services rendered, not potential profit.” The amount to which a
plaintiff is entitled on the basis of unjust enrichment is the value of the benefit
obtained by the defendant, and not the loss to the plaintiff assessed as if the
contract were fulfilled. If Bond is entitled to restitution it is to be for the value of

2006 BCCA 248 (CanLII)

built.
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benefit it conferred upon Esquimalt; that is, the market value of the development

[23]

Bond’s first contention is that the trial judge’s award of $250,000 for the value

of the benefit to Bond is too low for the services provided after October 2001. I
cannot find error in that assessment of the value of those services given the record
before the Court.
[24]

The opinion of Bond’s expert, Mr. Prewett, was that fair compensation for the

project development and construction management work performed as a developer
between 8 May 2001 and 5 June 2002 would be $529,167.00. While his opinion
supports the trial judge’s finding that work before October 1 was preparatory to a
contract, and within the scope of work usually done by developers, he opined that
once Bond got the contract and did the work, its value would be calculated on costs
plus fair value for all work done. Included in the fair market value would be
compensation for the development risk, but not the construction risk, because
Esquimalt had assumed that risk when it took over the management of the
construction. He refused to compare Bond’s work as a developer to that of a
development consultant, because Bond had taken the development risk. This
opinion suffers from the same difficulty as that of Mr. Artis. Both opinions depend on
the existence of an enforceable contract.
[25]

In his reasons, the trial judge noted that Mr. Prewett observed on cross-

examination that a project manager might be paid at a rate of $125 per hour or one
or two percent of the construction cost. Esquimalt’s expert witness, Mr. Artis, opined
that a project management fee would be in the range of $75,000 reduced by 50

2006 BCCA 248 (CanLII)

services it provided. That value must be determined from the evidence.
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percent based on the stage of the project at the time the dispute arose. Mr. Foord
testified for Bond that he had spent approximately 2000 hours on the project, that

approximately 95 percent complete in terms of design and costing in May 2002. He
also testified he had received $200 per hour when he had been paid for
development services on an hourly basis in 1995, and that he anticipated a profit for
Bond of $595,000 on this project. The trial judge accepted Mr. Foord’s evidence that
Bond’s development services were substantially complete in June 2002 (para. 105).
He also observed that Bond was not in the business of managing building
construction.
[26]

Mr. Foord’s evidence of the time spent and Mr. Prewett’s evidence as to the

value of that time, whether on an hourly or percentage of cost basis, support the trial
judge’s award of compensation in the amount of $250,000 for the services provided
after the agreement of October 2001. In my view, the compensation is reasonable if
the “job” is seen as project management, without the risk a developer takes. As I
read the trial judge’s reasons, that is the approach he took to his task. He valued
the services rendered in performance of a flawed contract, the benefit of which
Esquimalt retained after both parties abandoned the contract.
[27]

The real issue on the appeal, as I would state it, is whether Bond is entitled to

have its services valued as a risk-taking developer or as a project manager. The
trial judge’s award treats Bond as a risk-taking developer before the agreement was
signed and as a project manager after it was signed. Before considering whether
the trial judge erred in taking that combined approach, I will turn to Esquimalt’s

2006 BCCA 248 (CanLII)

other Bond employees had worked on the project, and that the job was
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statutory defence to the claim, raised for the first time at the hearing of the cross-

[28]

Esquimalt contends that s. 232(3) of the Local Government Act precludes

any restitutionary award to Bond. At the relevant time that section provided:
232 (3) An act or proceeding of council is not valid unless it is
authorized or adopted by bylaw or resolution at a council meeting.
[29]

Esquimalt relies on the Court’s reasoning in Amalgamated Recreation

Engineers and Network Associates Ltd. v. Town of Sidney et al. (1978), 7
M.P.L.R. 217 (B.C.S.C.) [Sidney] and Canada Safeway Ltd. v. Surrey (City)
(2004), 205 B.C.A.C. 9, 2004 BCCA 499 to assert the statutory provision as a juristic
reason for Esquimalt’s retention of the benefit it received from Bond without paying
compensation. In each of these decisions, the Court made the uncontroversial point
that only properly authorized contracts bind a municipality. The comment of Rae J.
in Sidney that he could see “no reason to distinguish between the two bases” for the
architect’s claim (contract and quantum meruit) has been overtaken by subsequent
authority.
[30]

The Supreme Court of Canada set down the proper approach to the juristic

reason component of the unjust enrichment analysis in Garland v. Consumers’
Gas Co., [2004] 1 S.C.R. 629 at paras. 44 - 46, 2004 SCC 25 [Garland]. The
analysis is to be in two parts. First, “the plaintiff must show that no juristic reason
from an established category exists to deny recovery . . . The established categories
that can constitute juristic reasons include a contract . . ., a disposition of law . . ., a
donative intent . . . and other valid common law, equitable or statutory obligations . .

2006 BCCA 248 (CanLII)

appeal.
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.” (at para. 44). A plaintiff makes out a prima facie case if there is no juristic reason
from an established category. In the second stage of the analysis, the prima facie

deny recovery” having regard to the circumstances of the case, with particular
attention to the reasonable expectations of the parties and public policy (Garland,
paras. 45-46). Thus, a juristic reason may be found in the established categories or
in a contextual analysis.
[31]

In Pacific National Investments Ltd. v. Victoria (City), [2004] 3 S.C.R. 575,

2004 SCC 75 [PNI], the Supreme Court applied that approach to circumstances
involving a municipality and a developer. After a series of agreements between the
developer, the municipality and a Crown agency, the developer constructed works
the municipality had demanded for public use that were not necessary for the
project. When the developer applied for building permits to continue with the second
phase of the development, it met opposition from the municipality. A new city
council down-zoned the property on which the developer was to build, reducing the
density of the development. The developer had no contractual remedy because the
Supreme Court had earlier affirmed that an implied term not to down-zone the
property was ultra vires the powers of the municipality. The trial judge who then
heard the claim in unjust enrichment found the municipality unjustly enriched by the
extra works provided by the developer. This court disagreed on appeal, but the
Supreme Court restored the award of the trial judge. The claim for unjust
enrichment flowed not from the down-zoning, but from the fact that the municipality
obtained the extra works and improvements at the developer’s expense (PNI, para.
51). While the municipality raised statutory provisions as juristic reason for the

2006 BCCA 248 (CanLII)

case is rebuttable “where the defendant can show that there is another reason to
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enrichment, the predecessor to s. 232 of the Local Government Act was not

[32]

At the first stage of the analysis required by Garland, the only potentially

relevant established categories are “disposition of law” and “other valid statutory
obligation.” On any view of the evidence it could not be said that Bond intended to
donate its services to Esquimalt. Because the agreement is unenforceable, I need
not consider the contract category. The effect of the failed contract on a
restitutionary claim is more properly considered at the second stage of the juristic
reason analysis where the reasons for the failure of the contract can be assessed in
light of all the circumstances of the enrichment.
[33]

I am not persuaded s. 232 precludes a restitutionary award. It does not

require that Esquimalt’s enrichment be at Bond’s expense. In that regard it is unlike
the legislation requiring the payment of a head tax in Mack v. Canada (Attorney
General) (2002), 217 D.L.R. (4th) 583 (Ont. C.A.), that was found to provide a
juristic reason for allowing the enrichment. It does not expressly preclude recovery
for unjust enrichment. It provides a constraint on a municipal body’s power to
contract. That effect does not necessarily extend to a restitutionary claim for
services rendered under a failed or abandoned contract. I do not see the ousting of
redress for unjust enrichment as the purpose of or the policy behind s. 232. Nor do I
see an award of compensation for the unjust enrichment of Esquimalt in the
circumstances of this case as undermining the purpose or policy of that provision,
such that it must be read as permitting unjust enrichment of a municipality by
implicitly ousting redress at common law.

2006 BCCA 248 (CanLII)

discussed.
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In Central Guaranty Trust Co. v. Dixdale Mortgage Investment Corp.

(1994), 121 D.L.R. (4th) 53 (Ont. C.A.) Laskin J.A. adopted this succinct statement

Book Inc., 1990) at 313-14, in considering whether a provincial statute provided
juristic reason for the retention of a benefit in a private law proceeding:
In each case, it is submitted, the court should weigh the objective of fulfilment
of the purpose of the legislation against the common law policy of preventing
unjust enrichment
[35]

I agree with that proposition. As Laskin J.A. noted, Lord Goff and G. Jones

make the same point in their text, The Law of Restitution, 3rd ed. (London: Sweet &
Maxwell, 1986) at 48:
Occasionally a statute will prohibit any claim whatsoever. More frequently the
courts will have to decide whether the recognition of the claim will indirectly
frustrate the policy of a particular statute or common law rule.
[36]

While the effect of s. 232 on contracts not made in accordance with the

section may be that they are invalid, it does not follow that the purpose of s. 232 is to
prevent recovery in claims at common law against the municipality. In this regard,
the words of Maddaugh and McCamus in The Law of Restitution, looseleaf (Ontario:
Canada Law Book, 2005) at 14-4 are informative. In a discussion regarding the
availability of restitutionary claims for the value of benefits conferred under ultra vires
agreements, the authors note:
A parallel doctrine applies to the contracting activity of public
authorities. Limitations on the contractual capacity of such authorities
may arise either from constitutional considerations or from the statutory
mandate of the particular authority. Again, the purpose of the

2006 BCCA 248 (CanLII)
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unenforceability rule is obvious; it supports the requirement that the
resources of such agencies are utilized for their proper purposes by
eliminating incentives for its abuse. In this context as well, however, it
is evident that, if the doctrine were given the further effect of depriving
those who deal with public authorities of restitutionary rights with
respect to benefits conferred on such agencies, it would create an
unnecessary trap for them. If it is desirable to discipline public
authorities and those who deal with them by rendering ultra vires
agreements unenforceable, it is not at all obvious that the public
interest further requires that public authorities who exceed their
mandate should be enriched at the expense of the individual citizen
who enters into such a bargain.
[37]

I agree with the proposition that it does not serve the public interest to allow

public authorities to be enriched at the expense of others who deal with them in
good faith. Nor does it serve the policy underlying the requirement that
municipalities may act only by bylaw or resolution of council. So, in my view, does
the Supreme Court of Canada. While considering public policy under the second
stage of the Garland analysis in PNI, Binnie J. commented at para. 58 that,
“[m]unicipalities are subject to the law of unjust enrichment in the same way as other
individuals and entities.” That could not be the case if municipalities can accept
benefits freely without concern about potential claims for compensation. I am not
persuaded s. 232 can be read as having that effect and do not find in it juristic
reason for precluding Bond’s claim. Prima facie Bond is entitled to the reasonable
market value of the services it provided to Esquimalt.
[38]

At the second stage of the juristic reason analysis, public policy and the

particular circumstances of the case are to be considered, particularly the
reasonable expectations of the parties.

2006 BCCA 248 (CanLII)
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Esquimalt asks the Court to deny recovery because Bond risked the value of

its services in the ordinary course of its development business. It argues that, with

(City), 1876 Carswell 5 (Man. C.A.), was entitled to compensation only if the project
was designed and built. Moreover, Bond knew or should have known it could not
make a profit on the basis of its proposal exemplified in the formal contract.
[40]

No one suggests Bond was donating its services before or after the execution

of the contract. No one suggests Esquimalt did not benefit from the services Bond
provided. The disagreement is about expectations. It is likely, as my reading of the
trial judge’s reasons suggests he concluded, that both parties would have expected
there would be no claim for payment for whatever work Bond did in anticipation of a
contract, whether or not the project proceeded under other auspices.
[41]

The custom of the development trade recognizes that, ordinarily, if a

development proposal is not accepted, an alternate proposal would be chosen, and
that the work toward the rejected proposal would be valueless and would not be
used. That is not what happened here. Because the parties entered a formal
contract, project development continued as if they had made an enforceable
agreement. All services Bond provided, before and after the execution of the
contract, benefited Esquimalt. The best evidence of that fact is the completion of the
project as Bond had conceived it, using the services of the same architect and
contractor, according to the same plan. In effect, Esquimalt got the quality it wanted
at what they view as an increased price, rather than that which Bond considered it
was obliged to provide at the price set down in the contract.
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What the parties could not reasonably have expected is that Esquimalt could

take the benefit of Bond’s development services without compensation by way of

[43]

Like the trial judge, I find no juristic reason in this case for denying

compensation to Bond for the value of the services it provided to Esquimalt. Unlike
him, I see no reason to restrict the award to those services provided following the
execution of the contract.
[44]

The trial judge did not explain why he was limiting his award to the post-

contract services. His only comment about this issue was at para. 94 when he
stated that “the quantum meruit analysis should only take into consideration the
events from the date of [the] agreement until mid-June 2002.”
[45]

This proposition may be the natural result of the trial judge’s reliance on and

application of what MacKinnon J.A. said for the Ontario Court of Appeal in
Nicholson v. St. Denis (1975), 57 D.L.R. (3d) 699 [Nicholson] in allowing an
appeal from an award of compensation for unjust enrichment in circumstances
where the plaintiff “had no agreement or relationship of any kind” with the defendant.
At para. 90 (supra, at para. 15), after citing Nicholson as applicable, the trial judge
explained that, in his view, “there was a special relationship between the parties
which was based on the October 2001 contract.”
[46]

Of course, Bond had a significant relationship with Esquimalt starting in

March 2001, when it was asked to develop a proposal for the development of a town
centre without competitive bidding, but also without any certainty the municipal

2006 BCCA 248 (CanLII)
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council would approve the project. At the end of the day, Esquimalt benefited from

[47]

I have already noted that the law of restitution for unjust enrichment has

evolved in the last 30 years to require a more structured or principled analysis than
that suggested by Lord Wright in Fibrosa Spolka Akcyjna v. Fairbairn Lawson
Combe Barbour Ltd., [1943] A.C. 32 [Fibrosa] and earlier in Brook’s Wharf & Bull
Wharf, Ltd. v. Goodman Bros., [1937] 1 K.B. 534 and applied in County of
Carleton v. City of Ottawa, [1965] S.C.R. 663, all of which Justice McKinnon
distinguished from the facts of Nicholson because in each a “special relationship”
had been established. Justice McKinnon explained that such a relationship is
usually marked by two characteristics, “firstly, knowledge of the benefit on the part of
the defendant, and secondly, either an express or implied request by the defendant
for the benefit, or acquiescence in its performance.” “Honest dealing” and
“commercial good conscience” as standards for determining injustice (Atlas
Cabinets & Furniture Ltd. v. National Trust Co. (1990), 68 D.L.R. (4th) 161
(B.C.C.A.)) have given way to the Garland juristic reason analysis, expanding on the
discussion of legitimate expectations in Peter v. Beblow, [1993] 1 S.C.R. 980.
[48]

Moreover, there is no justification for finding the special relationship as

defined by McKinnon J.A. began with the contract. The relationship between
Esquimalt and Bond began with the first development services Bond rendered of
which Esquimalt ultimately took the benefit.
[49]

The final question is the value of the services for which the trial judge

awarded no compensation.
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From his description of the events from March to October 2001, it appears the

trial judge took the view that the communications between the parties before that

quantity of services Bond provided before October 2001 or whether they were used
by or of value to Esquimalt.
[51]

This Court does not have a transcript of the evidence at trial. The parties

agreed not to provide transcripts, both taking the position they were not alleging
errors of fact. Thus, this Court is limited to the findings of the trial judge and the
documents contained in the Appeal Book.
[52]

The findings of the trial judge and the incompleteness of the appeal record

prevent us from determining the value to the municipality the trial judge would have
placed on Bond’s services if he had taken into account those services provided prior
to the signing of the contract on 3 October 2001. Therefore, the case must be
remitted to the trial judge so that he can reassess the quantum meruit award after
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taking into account those services provided by Bond to the municipality both before

[53]

I would allow the appeal accordingly.

“The Honourable Madam Justice Huddart”
I Agree:

“The Honourable Mr. Justice Low”
I Agree:

“The Honourable Mr. Justice Lowry”

2006 BCCA 248 (CanLII)

and after the contract date.
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The application for leave to appeal from the
judgment of the Court of Appeal for British
Columbia (Victoria), Number CA31863, 2006
BCCA 248, dated May 17, 2006, is dismissed
with costs.
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THE LEA VE TO APPEAL PROCESS
3:10

INTRODUCTION

Th proce s of the Supreme Court of Canada i oo emed b tatut . 1
rul - and practice directions. The practice direction ~ i u d a n ti
t th profe sion by the registrar under the auth01it of the mut.~
There are essentially two appeal route to the Supr m C urt of
Canada:
1)
2)

applying for and receiving leave to appeal to th C urt: and
appealing as of right.

This chapter will discuss the first route ma.king an application for lea e
to appeal, and the following chapter "The Appeal Proce ', ill addr
the econd avenue of appeal, appealing as of right, a well a th initial
tage of the appeal process itself.

3:15

RAISING AN ISSUE OF PUBLIC IMPORTANCE

An application for leave to appeal i a very different creature than
appeal factum at either a court of appeal or the Supreme Court of Can d4 .
urt·
The aim of the application is to demonstrate that the ca e meet th
criteria for granting leave; convincing the court that yourcli nf po~iti n L'
correct i a econdary consideration at thi tage. In other ord . t II th
court why it should hear you, not why you hould win.
The single most important criterion d termining th u
or failure
of a leave application i the public importanc of th i
. Th
greater the breadth and the everity of th d ci ion imp
lik l

2

Supreme Court Act, R. . . 198 , c. -26.
Ru/es of the upr me 'ourt of anada, R/2002- 1
t

Act.
pu uant t Rul 94

t th

. c.

-1

oun and nlinc t th
Rul .
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it i that I ave wilJ be g ranted. The late Ju tice John Sopinka, in a peech
made on April 10, J997, di e u ed _the Court~ . criteria in these wor? : .
Th
urt has dclibcratcly refrarncd from g1vtng reasons on leave apph cat1ons
in ordcr to main tain an unfcttered di screti on as to whe_n l~ave ho~ld be granted.
Noncthclcss th rc are certai n broad principl es and gmdelrne wh1ch wc cmploy
whi ch will assist you to identify what i or is not of public importance. Thi doe.
not mcan that evcry applicati on can be fitted into a pigeon-hole.
The gcncral principl es are as fol low . We are nota court of error and the fact
that a court of appeal reached the wrong result is in itself insufficient. This is till
the case if the court of appea l ha mi sapplied or not fo llowed a judgment of thi
Cou rt. On the othcr hand , if a mi sinterpretation of one of our j udgments become
an epidemic in the court below, then we may want to et the record traight. See,
for example, Ask o/3aJ and Morin .[3 b]
The gencral pri nci ples arc summarized in my addre to Law C lerks which l
have givcn in each of the past few ycars:
Fir t, cach leave mcmo hould a se
whether the questi on of public
importance i one that is germane to the di spo ition of the case or whether it
arises onl y in the alternative or a incidental to the issue which will determ ine
the outcome of the case.
Second , was the issue rai sed in the court below? If a determin ati on of fact is an
important component of the issue, was it determined by the trial judge? If a
Charter chall enge is involved, it is important to consider whether there exists
an appropriate record to determine, for instance, a s. l analysis.
Th ird, if the law is settled, we usually don't grant leave because a court of
appeal has failed to follow it unless this becomes an epidemic. Then we might
have o take another case in order to remind the courts below that their
obligation is to follow the law. Another example where we may get into a
atter shortly after we have decided it is where the courts below are
misapplying or mi sinterpreting our decision and things have gotten out of
control. We did that in connection with the issue of unreasonable delay in
crimi nal proceedings.
Fourth, if we have dealt with the issue recently and further issues arise out of
our judgment in the application of the matter that we have decided, we don ' t
immediately rush in to decide ait subsidiary issues. We like to see what the
courts below are doing with our decision, how they are applying it. Two good
examples are Stinchcombi 3cJ dealing with the issue of the obligation of the
Crown to produce, and Martin v. Gray, [JdJcontlict of interest. There are man y
subsidiary issues that arise out ofthose cases and we would like to see how the
lowcr courts are applying our decisions before we get into the matter again.
Fifth, if the issue has been dealt with or is about to be dealt with by legislation,
cven if it doesn't apply to the case, we usually don't grant leave because that
deprives the issue of its public importance.
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ln ~ri minai cas ·s. althou •h w, apply the public importanc • tc~t . it is n t ap~licd

as i-tnctly. If an applicant has not had a fair trial or was possibly wron •fully
convict ·d, w' may grant leave cven in the absence of an "carth shakin •" issue of
law.
Th ·rc arc somc other rules in criminal cases, and again I quot from my addn:~~
to Law I rks :
Thcr arc some sp cial rulcs in criminal ca. es. You should con~idcr
whcthcr or not this Court has juri. diction becaus if wc hav no jurisdiction
thcn wc have no jurisdiction to cither grant or dismiss lcave to appeal. Th
rulcs arc quitc technical and you should famifütriz yoursclf with th
provisions of the Cri111i11a/ Code relating t the pow ·r of thi s ourt in ri minai
appeals.
Furthcrmore, is leavc to appeal nece sary becau. c thcrc arc appeals as of
ri ght and , in some cases, counscl apply for leav to app al wh n thcy have an
appeal as of righr and that shou ld be highlight d by th law lcrk. If there
already is an appeal as of right on somc issue - for instan e, th r is an appeal
as of right whcrc th judgc in a court of appeal dis. ents on a point oflaw and the
dissent may only be on one point but therc arc othcr issues in the case - we
gcnerally speaking arc more lcnient in granting leave if therc is already an
appeal as of right to this court, especially if the issue arc related.
Applications from Quebec also require special considcration . ln civil cases
involving the common law or provincial statutes, it is usually necessary to show
that the malter has importance beyond the boundaries of one province. Cases from
Quebec cannot usually meet thi s requirement and if a question is of public
importance in Quebec that i usually sufficient.
The fo ll owi ng are some additional and more specific guideline with respect to
what are matters of public importance:
( 1) the presence of a con titutional issue in the form of a challenge to a statute, a
common law rule or a government practice is usually a trong indication of
public importance;
(2) a contlict between courts of appeal of different provinces on issues that
should be dealt with uniformly as between provinces;
(3) a nove) point of law:
Examples:

(4)
(5)

reversing the burden of proof of causation;
extending liability for economic loss;
reconsidering the test for informed consent in medical
malpractice;

interpretation of an important federal statute or provincial statute that exists
in several provinces;
defining aboriginal rights.

Even if a point of public importance is involved, there are several principles
which militate against granting leave:
a. The Jack of a solid foundation (referred to above).
b. The Court has settled the main question and subsidiary questions arise in
working out of the judgment (referred to above).
c. A point is moot. We would only grant leave if the issue is not likely to corne
here as a live issue, i.e. evasive of review.
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Th . appl icatio ns generally fall into three categones: l tr.1v tous. w h1 h. ure.
ohvi u~ly to b dismi s ed; (2) obviou grant ;
ail other v h1 ·h un.: nc)I obv 1ous

gr:i nt or di'> miss.

nd r. tandably, it can be extremely difficult for
uns 1 who hav
., na a'> argu d through a full trial and an appeal to udd nly shift th ir
u~ away fr m the merits of the appeal in drafting a leav application. It is
in thi : apacity that the ervice of experienced Suprem
urt f anada
a nt . an be mo t advantageous.

:20

PROCEDURAL STEPS IN LEA VE TO APPEAL PROCESS

nce the deci ion to proceed with an application for leave to appeal ha.
en made, coun el must prepare the written leave application. Mo t
application for leave to appeal are con idered on the basis of the writt n
u mi . ion only. However, it i possible to request an oral hearing on an
application for leave to appeal. 4

3:20.1

Limitation Period

n application for leave to appeal mu t be erved and filed within 60
day f the date of the judgment which i being appealed. 5 Time begins to
run from the date judgment is pronounced (not igned or entered). 6 but July
i n t u\ed in the computation of time. 7 For example, if the Court of Appeal
r nder a decision on June 30th, the limitation date for completion of the
1 a application would be September 29th because July is not counted a
p.irt of the 60-day period.
·1h ·rc 1s at I a'->t one exception to the 60-day limitation period. Under _.
7. { the ·muu/a Evidence Act, 1• an application for leave to appeal to the
upr rn Coun of Canada made under . 37.1(1) conceming objection to
i lrJ ur of in f onnation . h Il be made within 1O day after th dat of the
1Hl 1 rn ·nt appc· l d from. 7h

oun Proce<lw-e
.R. (2d) 621 ( . .), following
~ rp n ( R ). (1944) 4
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