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PART I: OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. At a lengthy, paper-heavy trial, the Crown shored up the gaps in its case by 

calling opinion expert evidence from the lead investigator without first 

addressing the Mohan1 test. The defence was not alive to the inherent 

prejudice of this evidence and failed to object – but gained no strategic 

advantage by its silence. The expert opinion slipped in, and the jury used it 

unaided by any limiting instruction. The Appellant was convicted. The 

majority of the Court of Appeal for Ontario allowed the conviction. Justice 

Pardu wrote a strong dissent, primarily concerned with the impact of the 

unrestricted and necessarily biased opinion evidence. 

 

2. The Appellant seeks redress from this Honourable Court. 

 

Facts 

 Superior Court 

3. The Appellant or his agent prepared and filed hundreds of tax returns for the 

tax years 2003, 2004, and 2005. Cumulatively, the returns filed claimed 

charitable donations totalling $5,023,456 to Tractors for Daily Bread 

(Tractors).2 

 

                                                           
1 R v Mohan, [1994] 2 SCR 9. 
2 R v Ajise, 2018 ONCA 494 at para 57, [Ajise]: Appellant’s Record - Part I, Tab 2. 
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4. The Crown called eleven of the Appellant’s clients, and one client of his agent 

as witnesses. This small sampling of clients testified that the Appellant 

suggested that they could reduce their income tax by making donations in 

cash and kind to Tractors. The Appellant asked them to pay 10 to 15% of the 

amount of the donation to be claimed in addition to charging them a fee for 

preparing their return.3 

 

5. Between 2003 to 2005, the Appellant submitted 27 tax returns on behalf of 

the twelve clients who were called as witnesses. Those returns claimed a total 

of $223,793 in charitable donations resulting in tax refunds of $58,138. The 

Appellant’s 10 to 15% fee was typically paid from the proceeds of the clients’ 

tax refund. These clients represented only a fraction of the returns that the 

Appellant had filed between 2003-2005. The Crown alleged that every single 

return the Appellant had filed in these years contained false charitable 

claims.4 The Crown did not bring a similar fact evidence application. 

 

6. The clients testified that they did not believe they were doing anything 

illegal, but eleven of them testified that they had made no donations in kind 

to Tractors. The twelfth client was vague about what he had donated. All of 

                                                           
3 Ajise, supra note 2 at para 7. 
4 Ibid. 
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the client witnesses testified that they had been re-assessed and had to repay 

the Canada Customs and Revenue Agency (CCRA).5 

 

7. The Crown then called a CCRA Investigator, Seeta Maraj, who was trained 

as a general accountant. She was also the lead investigator into the alleged 

fraud at issue before the jury. Ms. Maraj testified that in her opinion all of 

the 2003-2005 donation claims were false (not only those filed on behalf of the 

12 clients called to testify). Ms. Maraj testified that the false claims resulted 

in tax evaded of $1,413,166.6 Ms. Maraj had prepared a number of detailed 

spreadsheets summarizing information obtained through the CCRA 

investigation. A spreadsheet entitled “Tax Evaded Calculation – Ajise (Efiler 

D6458& E0300) & Salami (Efiler D5913)” gave totals for “false donation 

claims” in the returns filed by the Appellant in 2003, 2004, and 2005. The 

spreadsheet was marked as Exhibit 12. 7 

 

8. The Appellant did not object when the spreadsheets were introduced into 

evidence, nor did he object when Ms. Maraj testified as to her opinion 

regarding the false returns.8 There was no ruling by the trial judge allowing 

Ms. Maraj to give opinion evidence. 9 

 

                                                           
5 Ajise, supra note at para 7. 
6 Ibid. at para 57. 
7 Ibid. at para 16. 
8 Ibid. at para 8, 16. 
9 Ibid. at para 57. 
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9. She based her opinion that the donations were false on two essential bases:  

a. That the Tractors charitable returns reported only nominal amounts of 

tax receipted gifts; and, 

b. That the donations claimed by the taxpayers were disproportionately 

large compared to their incomes.10 

 

10. The differences between the returns filed by the Appellant and those filed by 

tractors do not, in and of themselves, lead to the inference that the Appellant 

filed false returns. Either the Appellant or Tractors or both could have filed 

false returns.11 

 

11. The Appellant testified at trial. His defence was that, to his knowledge, the 

donation claims were valid. The Appellant further testified that he did not 

know that the donation receipts issued by Tractors were false.12 He relied on 

Mr. Eto, the Executive Director of Tractors, to ensure that the proper 

charitable receipts were filed.13 There were some appraisals establishing the 

value of goods donated to Tractors.14 

 

12. Ms. Maraj had no personal knowledge as to whether the taxpayers had really 

donated money or goods to Tractors. She began her testimony by explaining 

                                                           
10 Ajise, supra note 2 at para 57. 
11 Ibid. at para 58.  
12 Ibid. at para 59. 
13 Ibid. at para 13. 
14 Ibid. at para 59. 
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charts that organized data she had retrieved from the tax returns prepared 

by the Appellant, Tractors’ donation records, bank records of the Appellant, 

and computer records.15 This was factual information not requiring a voir 

dire. 

 

13. By the end of her examination-in-chief, however, the Crown began to ask 

leading questions as to the nature of the donations, which assumed that the 

donations were false. These questions surrounded Exhibit 12, Ms. Maraj’s 

charts.16 This theme was repeated in many questions and answers 

throughout direct examination.17 

 

14. Ms. Maraj went on to testify about how she came to the opinion that the 

donations were false. She had interviewed several taxpayers who told her 

that they had not dealt with Tractors themselves, and provided this hearsay 

to the jury.18 She further speculated that the Appellant was the author of one 

of the spreadsheets seized from Tractors, which included handwritten 

numbers that she speculated to be calculations of ill-gotten profits.19 

 

                                                           
15 Ajise, supra note 2 at para 60. 
16 Ibid. at para 16. 
17 Ibid. at para 60. 
18 Ibid. at para 61. 
19 Continued Proceedings at Trial, June 12, 2013, Appellant’s Record - Part V, Volume V, Tab 11, p 

63, l 8-32; p 64, l 1-32; p65, l 1-5; p 68, l 12-22, [June 12 Transcript]. 
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15. In cross-examination, Ms. Maraj explained that although there were some 

discrepancies between the donation amounts claimed and the amounts 

indicated on the spreadsheets she prepared as part of her investigation, the 

differences were not sufficiently large to give rise to concern regarding the 

accuracy of the calculations.20 

 

16. Ms. Maraj’s estimation of the total donation amounts claimed was off by 

approximately $600,000 - nevertheless, she testified that she could still 

conclude that the charitable donation claims were false. In founding her 

opinion, She emphasized that the donations claimed were large in relation to 

the taxpayers’ reported net income.21 

 

17. In her closing address, Crown counsel repeatedly invited the jury to rely on 

Ms. Maraj’s findings of false charitable donation claims.22 

 

18. In delivering his charge to the jury, the trial judge referred to Ms. Maraj’s 

“opinion” and “belief,” and “reminded the jury that the evidence confirmed 

Ms. Maraj’s “conclusions” […] that the claims were false.” [emphasis in 

original]23 

 

                                                           
20 Ajise, supra note 2 at para 61. 
21 Ibid. 
22 Ibid. at para 62. 
23 Ibid. 
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19. Ultimately, the Appellant was convicted of fraud over $5,000 and sentenced 

to 30 months in custody.24 

 

Court of Appeal 

20. The Appellant appealed to the Ontario Court of Appeal on the issue of 

whether the trial judge had erred by admitting non-expert opinion evidence 

from the CCRA Investigator and in his jury instruction relating to that 

evidence, among other issues.25 

 

21. The majority of the Court of Appeal held that “the admission or treatment of 

Maraj’s evidence at trial [did not amount] to a reversible error”.26 The 

Majority found no error for the following reasons:  

a. Ms. Maraj was properly characterized by the Crown as a fact witness. 

When Exhibit 12 was filed, and she was asked why she believed that 

the charitable claims filed by the Appellant’s clients were false, she 

“was doing nothing more than explaining her sources and methodology 

in a way that would allow the jury to understand and to assess the 

numbers on Exhibit 12.”27 

 

                                                           
24 Ajise, supra note 2 at para 2. 
25 Ibid. at para 15. 
26 Ibid. at para 22. 
27 Ibid. at para 23. 
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b. The Appellant did not object to the impugned evidence at trial. The 

Crown suggests that the failure to object could have been a tactical 

decision, made to allow Ms. Maraj to testify as to her belief and 

challenge that belief on cross-examination rather than face the direct 

evidence of more of the Appellant’s clients. In addition, the manner in 

which trial counsel cross-examined Ms. Maraj effectively accepted and 

joined issue with the manner in which Ms. Maraj’s evidence had been 

led.28 

 

c. The Appellant did not seriously challenge the contention that his 

clients had made false claims of charitable donations; rather, his 

defence at trial centred around his firmly stated belief that the 

donations were valid and that he had relied on Mr. Eto to verify the 

donations before authorizing charitable receipts.29 

 

22. After finding that the trial judge did not err in admitting the opinion 

evidence, the majority went on to address the issue of the curative proviso. 

The majority found that, despite the fact that the Respondent did not make 

explicit reference to the curative proviso under section 686(1)(b)(iii) of the 

Criminal Code, the substance of the proviso was raised. Specifically, the 

Respondent argued that the impugned evidence did not go to the only live 

                                                           
28 Ajise, supra note 2 at para 26. 
29 Ibid. at para 28. 
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issue at trial, that Ms. Maraj’s impugned statements comprised only a small 

portion of the evidence, and that they were admitted without objection by 

defence counsel.30 

 

23. In substance, the Court held, the Respondent’s oral arguments amounted to a 

submission that “even if there was an error in admitting the evidence or in 

failing to conduct a voir dire, no substantial wrong or miscarriage of justice 

had occurred and the appeal should be dismissed on that account.”31 Given 

this, the majority held that a failure to make explicit reference to section 

686(1)(b)(iii) should not be fatal.32 The majority would have applied the 

proviso to cure the error, had one been found.33  

 

24. In dissent, Justice Pardu found that both the failure to qualify Ms. Maraj as 

an expert and the Respondent’s failure to avert specifically to section 

686(1)(b)(iii) should be fatal. She held that the Appellant was entitled to a 

new trial.34  

 

25. Pardu J.A. noted that “[t]he opinion evidence of non-expert witnesses, or lay 

opinion evidence, is generally inadmissible.”35 She went on to note that 

                                                           
30 Ajise, supra note 2 at para 32. 
31 Ibid. 
32 Ibid. 
33

 Ibid. 
34 Ibid. at para 85. 
35 Ibid. at para 63. 
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exception has been made to the rule of general inadmissibility where 

witnesses have drawn inferences from “observed data necessarily expressable 

in only abbreviated or conclusory form as opposed to a narration of 

individuals factual observations or perceptions.”36  

 

26.  Pardu J.A. further noted that in the current case, Ms. Maraj: 

a. Did not have personal knowledge of the observed facts but formulated 

a summary from her beliefs; 

b. Was in no better position than the jury to draw inferences from the 

raw data; 

c. Had the experiential capacity to draw the inference, however this is 

what made the statement increasingly prejudicial; and,  

d. Could have described the facts without testifying to the central 

question in issue. 

 

27. She went on to find that the jurors would not inevitably have come to a 

conclusion of guilt absent her evidence.37 She noted that the opinion evidence 

was only necessitated by the Crown’s failure to call a witness from Tractors 

to prove that the charitable donations in question were not in fact made.38 

 

                                                           
36 S Casey Hill, David M Tanovich & Louis P Strezos, McWilliams’ Canadian Criminal Evidence, 5th 

ed (Toronto: Thomson Reuters, 2017) at 12-19, reproduced in Ajise, supra note 2 at para 67. 
37 Ajise, supra note 2 at para 69. 
38 Ibid. at para 71. 
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28. In addition, Pardu J.A. found that on the record before her she could not 

“conclude that defence counsel’s failure to object amounted to recognition that 

the evidence would likely be admitted following a voir dire, was inadvertent, 

or tactical.”39 Nor could she conclude that the jury would have drawn 

inferences about the fraud without the weight of the opinion evidence. 

Significantly, the jury was concerned about the assumption that the Tractor’s 

returns were correct, and asked a question about the trust that the Applicant 

placed in Tractors.40 

 

29. Pardu J.A. further declined to apply the curative proviso for two reasons:  

a. The Crown did not invoke the proviso in its factum or oral argument, 

and the Court of Appeal has held that it should not invoke the proviso 

on its own motion;41 and,  

b. The verdict would not necessarily have been the same, but for the 

error.42 

 

Appellant’s Position 

30. The bulk of Ms. Maraj’s evidence was admissible. Her testimony regarding 

her investigation and explanation of the bulk of the spreadsheets and data 

provided was a useful tool for the jury. When Ms. Maraj’s evidence turned to 

                                                           
39 Ajise, supra note 2 at para 74. 
40 Ibid. 
41 Ibid. at para 80. 
42 Ibid. at para 81. 
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drawing conclusions from that data, however, it became inadmissible and 

prejudicial. Without a voir dire, or some sort of agreement between the 

parties as to Ms. Maraj’s expertise and qualification to share opinion 

evidence, her opinion that the donation claims were false ought not to have 

been admitted. 

 

31. The admission of the impugned opinion evidence was a fatal error, and 

cannot be said to have played an insignificant role in the verdict. In fact, 

after commencing their deliberations, the jury returned with a question about 

the significance of the Appellant’s reliance on Tractors; clearly, they were 

concerned with the question of whether the Appellant knew the returns were 

false. The improper admission of opinion evidence cloaked with the authority 

of expertise surely impacted the jury’s measured assessment of the data and 

what conclusions could be drawn from that data. 

 

32. Finally, the curative proviso ought not to have been invoked in this case. The 

Court of Appeal has held on numerous occasions that it ought not to invoke 

the proviso of its own motion. Absent an explicit reliance on the proviso in 

either the Crown’s written or oral argument, the Court ought not to have 

invoked the proviso to dismiss the appeal. The Crown’s arguments that the 

impugned evidence did not go to the only live issue at trial, that Ms. Maraj’s 

impugned statements comprised only a small portion of the evidence, and 
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that they were admitted without objection by defence counsel were not 

sufficient to raise the curative proviso.  

 

33. Finally, the Appellant’s failure to object to the admission of the impugned 

evidence at trial ought not to have factored into the Court’s consideration of 

the curative proviso question. The record is silent as to any strategic 

advantage or agreement by defence counsel to allow the evidence to be led in 

exchange for some other benefit.  Absent clear evidence of strategic or other 

advantage conferred on the Appellant, a failure to object to inadmissible 

evidence ought not to be assumed to be the result of strategic decision-

making on the part of defence counsel. 

 

 

PART II: ISSUES IN THE APPEAL 

34. The Appellant raises the following issues: 

a. Whether the trial judge erred by admitting opinion evidence by a non-

expert witness without conducting a voir dire to determine its 

admissibility; and, 

 

b. Whether the majority of the Court of Appeal erred by effectively 

allowing the Crown to rely on s.686(1)(b)(iii) (the curative proviso) 

when the argument of absence of substantial wrong or miscarriage of 
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justice had not been raised by the Crown which failed to address a key 

element of such an argument which required it to prove that the jury 

verdict would have been the same, absent legal error. 

 

 

PART III: STATEMENT OF ARGUMENT 

 

a) The Expert Evidence 

35. It is respectfully submitted that the trial judge erred in admitting Ms. 

Maraj’s opinion evidence, in failing to caution the jury against the misuse of 

her various opinions of guilt, and by instructing the jury to place weight on 

her opinions and beliefs. There was no foundation, voir dire or other process, 

to ensure proper qualifications and boundaries of Ms. Maraj’s testimony. The 

Respondent did not seek to qualify Ms. Maraj as an expert. Yet, she was 

cloaked with the appearance of expertise, beginning with her 28 years of CRA 

work experience and her three post-secondary accounting and financial 

degrees. The Crown put this background squarely before the jury.43 

 

36. Ms. Maraj repeatedly opined on issues that were for the trier of fact to 

determine. In her opinion, every time one of the Appellant’s tax clients had 

made a claim of donating to Tractors, that donation claim was a deliberate 

                                                           
43 Transcript of Proceedings at Trial, May 29, 2013, Appellant’s Record - Part V, Volume I, Tab 1, p 3, 

4, 7, 8, 17. 
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lie. Respectfully, this evidence touched on the key issue of mens rea; if the 

donation claim made was a deliberate lie, then either the client or the 

Appellant or both had to be the liar. Her evidence set up a false dilemma for 

the jury. The possibility that both the Appellant and his clients had been 

duped by Mr. Eto was not explored. 

 

37. Ms. Maraj further speculated that handwritten numbers found on the 

spreadsheet represented calculations of ill-gotten profit between the 

Appellant and others. She speculated that the Appellant was the author of 

one of the spreadsheets she seized.44 The speculation was clearly beyond the 

proper scope of her evidence. 

 

38. Ms. Maraj’s inadmissible opinions were reduced to writing, placed in 

spreadsheet form, and sent to the jury room in exhibit form, such as Exhibit 

12. The Respondent’s closing address repeatedly invited the jury to rely on 

Ms. Maraj’s opinion evidence:  

Counsel makes much of the fact that Tractors – or 

that Mr. Maraj confirmed the falsity of these 

donation claims because of the fact that Tractors 

reported little or no income on its charity returns on 

the years in question. But that wasn’t the only basis 

on which Ms. Maraj made her findings or false 

charitable donation claims here. You heard that she 

interviewed many witnesses and essentially the 

witnesses pretty much told the same story…45 

 

                                                           
44 June 12 Transcript, p 63, l 8-32; p 64, l 1-32; p65, l 1-5; p 68, l 12-22. 
45 Ibid. p 63, l 8-32; p 64, l 1-32; p 65, l 1-5; p 68 l 12-22. 
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39. The jury charge strongly emphasized Ms. Maraj’s opinion that all the 

donation claims filed by the Appellant were false. The trial judge invited the 

jury to rely on her opinion and beliefs as though they were admissible 

evidence.46 He charged the jury that they could consider her opinion on 

matters that she could not possibly have first-hand knowledge of, such as her 

belief that the Appellant had prepared a spreadsheet located at Mr. Eto’s 

home, and her belief that some handwritten numbers reflected a breakdown 

in illegal profit between the Appellant, Mr. Salami, and Mr. Eto.47 

 

40. Respectfully, it is not the case that Ms. Maraj’s evidence was simply factual. 

The fact that Ms. Maraj “explained how she had compiled her spreadsheets 

and what he background sources were” as well as the fact that: 

her reasons for labelling the donations ‘false’ were 

fully explored by defence counsel and exposed in a 

way that could be assessed by the jury as a matter of 

logic and common sense48  

 

does not take away from the reality that in labelling the donations ‘false’. Ms. 

Maraj was expressing an opinion for which she ought to have been properly 

qualified as an expert.  

 

                                                           
46 June 12 Transcript, p 114, l 23- 32; p 115, l 1- 32; p 116, l 1-12; p119, l 13-32; p 121, l 5-12; p 123, l 

8-15; p 124, l 11 -32; p 125, l 1 – 13, 23-30; p 126, l 17-21. Transcript June 13, 2013, p 35, l 32; p 36, l 

1-3, [June 13 Transcript]. 
47 June 12 Transcript, p122, l 7-15; p 125, l 32, p 126, l 1-12. 
48 Ajise, supra note 2 at para 24. 
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41. Individuals qualified to testify as experts are routinely questioned by defence 

counsel in the manner that Ms. Maraj was questioned by trial counsel in the 

current case. The fact that an individual is qualified as an expert does not 

shield them  from exploration of their background sources, methodologies, 

and the reasons behind their conclusions in a way that would allow the jury 

to assess their evidence as a matter of logic and common sense. It is for good 

reason that expert evidence cannot be filed in front of a jury without 

affording opposing counsel an opportunity to fully explore that evidence. 

 

42. It does not follow that the fact that Ms. Maraj explained her source materials 

and the manner in which she drew her conclusions (which was properly 

explored by defence counsel) that her conclusions were necessarily a matter 

of fact rather than opinion. There were and are a number of different 

conclusions which could have been drawn by the jury on the basis of the 

evidence. By presenting Ms. Maraj’s particular iteration of those conclusions 

without the accompanying warning for opinion evidence, the danger was that 

the jury, rather than assess the validity of Ms. Maraj’s conclusions for 

themselves, would simply defer to Ms. Maraj’s conclusion that every penny of 

the donation claims was false. 

 

43. It is clear from the question asked by the jury that they struggled with the 

issue of intent. While relating the evidence to the pivotal issue of intent, the 
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trial judge contrasted the Appellant’s testimony that the donation claims 

were to his belief legitimate, with Ms. Maraj’s opinion that the donation 

claims were false:  

Now Mr. Ajise testified on his own behalf. He denied 

intentionally trying to defraud the Government of 

Canada. He testified that he believed the donations 

were in fact made and that donations could be 

backdated to the tax year for which he was preparing 

returns. It was his evidence that he believed the 

donations were for the most part of goods and 

equipment and that ten percent of the donations 

were to be made in cash. He testified that he was 

entitled to 30 percent of the cash as commission. Mr. 

Ajise testified that he did not transmit any of the 

prepared returns without Mr. Eto verifying with him 

the donations were completed. 

 

Ms. Maraj testified to the number of tax returns filed 

by Efile, numbers registered to Mr. Ajise. These tax 

returns contained false donation claims in her 

opinion.49 

 

[…] 

 

So the total false donations for the tax year 2003 

located at Tab 11 are less than the total false claims 

as set out in Exhibit 12, the difference being 

approximately $76,000. In the opinion of Ms. Maraj, 

the findings are close enough to be supportive of each 

other. Exhibit 12 may contain more claimants. It was 

also her belief that Mr. Ajise prepared the schedule 

found at Tab 11.  

 

The minimal or nil donations reported by Tractors 

confirmed for Ms. Maraj her conclusions that claims 

were false.50 

 

                                                           
49 June 13 Transcript, supra note 46, p 35-36. 
50 June 12 Transcript, supra note 19, p 124, l 12-20. 
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44. Ms. Maraj’s opinions were, as all forms of opinion evidence are, 

presumptively inadmissible. 

 

45. It is trite law that before any opinion can be admitted – either expert or non-

expert opinion – a foundation must be established in the record. Lay 

witnesses are generally only allowed to testify to facts, not inferences, unless 

it is “virtually impossible” to separate facts from inferences.51 Even non-

expert opinion must be subjected to voir dire before being admitted.52 

 

46. An expert must be qualified by establishing relevance, necessity, and proper 

qualifications. The opinion cannot run afoul of any other exclusionary rule. 

Expert opinion evidence is dangerous, particularly in jury trials, without 

proper foundation and proper boundaries. As Justice Doherty explained, this 

‘gatekeeper’ function requires judges to guard those boundaries from the 

point of admissibility to the end of trial: 

The admissibility inquiry is not conducted in a 

vacuum. Before deciding admissibility, a trial judge 

must determine the nature and scope of the proposed 

expert evidence. In doing so, the trial judge sets not 

only the boundaries of the proposed expert evidence 

but also, if necessary, the language in which the 

expert's opinion may be proffered so as to minimize 

any potential harm to the trial process. A cautious 

delineation of the scope of the proposed expert 

evidence and strict adherence to those boundaries, if 

                                                           
51 Graat v The Queen, [1982] 2 SCR 819 at p 824, [Graat]. 
52 R v K(A) (1999), 45 OR (3d) 641, (CA) at para 71. See also R v Cuming (2001) 158 CCC (3d) 433, 

(Ont CA) at para 21. See also Graat, supra note 51 at p 370, 378-379. See also R v Abbey (1982), 68 

CCC (2d) 394 (SCC) at p 409. 
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the evidence is admitted, are essential. The case law 

demonstrates that overreaching by expert witnesses 

is probably the most common fault leading to 

reversals on appeal.53 

 

Even when an expert is properly qualified to give opinion, the jury must be 

charged in a manner that ensures they do not simply defer to the expert’s 

opinion. If an expert strays beyond permissible boundaries in her or his 

evidence, the jury must be cautioned to disabuse their minds of that 

inadmissible evidence. 

 

47. None of these safeguards were present in the case at bar. Ms. Maraj 

repeatedly opined that all the donation claims in the tax returns filed were 

false. She was not qualified to give any opinion evidence. This was not 

generic evidence to explain tax documentation to the jury. Instead, she 

opined that the Appellant was guilty. 

 

48. There was no difference between Ms. Maraj opining that all donation claims 

were false and providing her reasons for this conclusion, and a border officer 

testifying he believed a traveller had drugs and listing the suspicious indicia 

underlying this conclusion. The judge never cautioned the jury to disabuse 

their minds of her opinions, beliefs, and conclusions. Indeed, both the 

Respondent and the trial judge, in closing argument and the jury charge, 

invite the jury to place weight on Ms. Maraj’s opinion. 

                                                           
53 R v Abbey, 2009 ONCA 624 at para 62. 
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49. With every cross-examination, the Appellant’s counsel advanced the position 

that donations to Tractors could be made in the form of used goods as well as 

in monetary form. This furthered the defence theory that a donation claim 

was not necessarily false, just because the amount of the donation receipt 

was larger than the client’s payment to Tractors. The validity of the donation 

claims was a live issue for the jury to determine, and their assessment must 

have been skewed by the constant references to Ms. Maraj’s inadmissible 

opinions about that same issue. 

 

50. The case at bar bears some similarity to this Honourable Court’s decision in 

Sekhon54 as well as the Ontario Court of Appeal decision in Lewis.55 In 

Sekhon, the Appellant was charged with importing cocaine in liquor bottles. 

His defence was lack of intent: he did not know the bottles had cocaine in 

them. A police officer, properly qualified as an expert in the practices of the 

drug trade, testified that in his 33 years of experience, he had never 

encountered a legitimate ‘blind courier’.56 This aspect of the officer’s opinion 

testimony was improperly admitted and improperly relied upon by the trial 

judge. It was legally irrelevant and unnecessary. Its prejudicial effect 

outweighed any possible probative value.57 

                                                           
54 R v Sekhon, 2014 SCC 15, [Sekhon]. 
55 R v Lewis, 2012 ONCA 388, [Lewis]. 
56 Sekhon, supra note 54 at para 36. 
57 Ibid. at para 49-50. 
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51. The decision of the Ontario Court of Appeal in Lewis is similarly instructive. 

In Lewis, a Canada Border Services Agency officer testified, before a jury, 

about indicators that led her to suspect a person was importing drugs. Like 

the case at bar, the CBSA officer was not qualified as an expert and gave her 

opinion on the issue the jury was supposed to decide: 

Although the Crown disavows any intention of 

relying on the Bellissimo testimony as opinion 

evidence, and did not seek to qualify the Inspector as 

an expert, the practical reality is that the impugned 

testimony was opinion evidence.  Moreover, it was 

opinion evidence clothed with the additional aura – 

and therefore credibility – of a border services 

official, who would be seen by the jury to be 

knowledgeable, experienced and trained in dealing 

with situations involving people seeking to bring 

drugs into the country 

 

[…] 

 

While there may be situations were a properly 

qualified expert could give such evidence, no attempt 

was made to qualify Inspector Bellissimo to do so, 

and, as noted above, the evidence was highly 

prejudicial to the appellant.  The only significant 

issue at play during the trial was whether the 

appellant knew that the “wine bottles” contained a 

controlled substance.  The gist of Inspector 

Bellissimo’s testimony with respect to the cash 

payments and last-minute bookings for tickets was 

that the appellant used “drug money” (inferentially 

from her distributor) in order to buy her ticket for 

cash so that she wouldn’t leave a “paper trail” back to 

that distributor – in short, that the appellant was a 

courier.  It is a small step from the acceptance of that 

evidence to the conclusion that the appellant knew 

about the cocaine in the bottles.58 

                                                           
58 Lewis, supra note 55 at para 22-23. 
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52. Lewis is analogous to the case at bar. In most instances of tax claims, Ms. 

Maraj’s opinion was the only evidence that the donation claim submitted was 

false. The tax claim clients gave viva voce evidence underlying 27 donation 

claims totaling $223,793. The Respondent alleged that a total of 442 donation 

claims were false, totaling over $5 million. The allegation only reached that 

quantum if the trier of fact relied on Ms. Maraj’s opinion and belief that all 

donation claims in returns filed by the Appellant were false claims. 

 

53. As noted by Pardu J.A. in her dissenting reasons at the Ontario Court of 

Appeal, more recent case law has emphasized the duty of the trial judge to 

limit expert opinion evidence to cases where it is genuinely necessary.59 Here, 

the expert opinion evidence was not necessary, except to make up for the fact 

that the trial crown did not call anyone from Tractors to speak to whether or 

not the charitable donations were in fact made.60 

 

54. The admission of this evidence was highly prejudicial to the Appellant. The 

credibility and reliability of tax clients was a contested issue. Standing alone, 

the tax client testimony was not compelling proof of guilt. The jury, having 

any doubts about a witness’ assertion that a donation claim was false could 

have corroborated that person’s testimony by relying on the opinion of senior 

                                                           
59 Meady v Greyhound Canada Transportation Corp, 2015 ONCA 6 at para 37 cited in R v Ajise, 

2018 ONCA 494 at para 70. 
60  Ajise, supra note 2 at para 71. 



25 
 

CCRA Investigator Maraj, who testified that all the donation claims were 

false.  

 

55. It cannot possibly be said that admitting this opinion evidence, and telling 

the jury to place weight on it, occasioned harmless error. Moreover, Ms. 

Maraj’s opinion that all donation claims were false was contrasted, in the 

jury charge, with the Appellant’s testimony that he believed the donation 

claims were not false. The judge essentially told the jury to consider her 

inadmissible opinion in assessing whether the Appellant had the requisite 

guilty mind. 

 

b) The Curative Proviso 

56. Section 686(1)(b)(iii) of the Criminal Code provides the power to dismiss an 

appeal, even where the appeal may have otherwise been granted if “it is of 

the opinion that no substantial wrong or miscarriage of justice has 

occurred.”61  

 

Test for Application of the Proviso 

57. A strict test for the application of the proviso has evolved in the 

jurisprudence: the proviso may only be invoked where the court finds that the 

error:  

                                                           
61 Criminal Code of Canada, RSC 1985, C c-46, s 686(1)(b)(iii). 
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on its face was so minor, so irrelevant to the ultimate 

issue in the trial, or so clearly non-prejudicial that 

any reasonable judge of jury could not possibly have 

rendered a different verdict if the error had not been 

made,62  

 

or where the evidence is “’so overwhelming’ that a reasonable and properly 

instructed jury would inevitably convict.”63 

 

58. The test for application of the curative proviso is intended to be strictly 

applied, and its strict application has repeatedly affirmed in recent case law 

at both the Appellate level and from this Honourable Court.64  For reasons 

explored above, the error in this case very likely tainted the jury’s 

consideration of the heart of the Appellant’s mens rea defence. It cannot 

possibly be said that the error in admitting the expert evidence was harmless 

or trivial. 

 

59. Nor can it be said that the evidence in the Appellant’s trial was so 

overwhelming as to inevitably lead to a conviction. The Appellant’s mens rea 

was very much a live issue on the evidence, and one that gave the jury 

considerable pause. As noted by Pardu J.A. in her dissenting reasons “[t]he 

                                                           
62 R v Van, 2009 SCC 22 at para 35, [Van]. 
63 R v Brown, 2018 ONCA 481 at paras 75-76, [Brown], citing Sekhon, supra note 54 at para 53, and 

Van, supra note 63 at para 35.  
64 Mahoney v R, [1982] 1 SCR 834 at para 17. See also Sekhon, supra note 54. See also Van, supra 
note 62. See also Brown, supra note 65. 
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appellant’s credibility in the eyes of the jury may have suffered when 

weighed against that of an apparent expert.”65  

 

The Respondent’s Arguments at the Ontario Court of Appeal 

60. The Ontario Court of Appeal, following the guidance of this Honourable 

Court, has held that an appellate court should not invoke the so-called 

curative proviso on its own motion.66 This Honourable Court has stated in no 

uncertain terms that “[t]he Crown has the burden of showing that this 

provision is applicable […] This Court cannot apply it proprio motu.”67 

 

61. Significantly, the Ontario Court of Appeal recently re-affirmed the burden on 

the Crown in PG, noting that to accept the Crown’s position that reliance on 

the proviso was implicit in their submissions in that case would be to allow 

the Crown to implicitly rely on the proviso in every case without the necessity 

of making an argument for its application.68 Doing so would “in effect, be 

relieving the Crown of the burden that the Supreme Court has said that it 

bears.”69 

 

62. Similar to PG, in the case at bar, the Crown did not invoke the proviso in 

written or oral argument. Without an explicit reference to the proviso and the 

                                                           
65 Ajise, supra note 2 at para 84. 
66 R v Pétel, [1994] 1 SCR 3 at p 18, [Pétel]. See also R v PG, 2017 ONCA 351 at para 14, [PG]. 
67 Pétel, supra note 66 at p 18 citing Colpitts v The Queen, [1965] SCR 739.  
68 PG, supra note 66 at para 14. 
69 Ibid. at para 15. 
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accompanying tests of minor or irrelevant error, or overwhelming evidence of 

guilt, the Crown cannot properly discharge the burden clearly placed on it by 

this Honourable Court.  

 

63. Respectfully, the arguments made by the Crown and relied on by the 

majority of the Court of Appeal as discharging the burden did not amount to 

an adequate answer to the applicable tests. In finding that the Respondent 

had invoked the proviso, the majority of the Court of Appeal referenced the 

Crown’s arguments that: the impugned evidence did not go to the only live 

issue at trial; Ms. Maraj’s impugned statements comprised only a small 

portion of the evidence; and, they were admitted without objection by defence 

counsel.70 While these arguments may have been more probative on a 

standard of proof beyond a reasonable doubt, that is not the test to be met in 

applying the proviso. 

 

64. The Crown’s arguments that the impugned evidence was a small portion of 

the totality of evidence, and not on the only live issue were not synonymous 

with an argument that the evidence was minor or irrelevant. The evidence, 

was, in fact demonstrably important, as it was the missing piece of proof that 

the Crown needed to invite the jury to make the inference that all of the 

                                                           
70

 Ajise, supra note 2 at para 32. 
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charitable donations were false.71 Additionally, the fact that there is more 

than one live issue does not render each individual issue minor or irrelevant. 

 

65. Nor did the Crown’s arguments properly meet the test of overwhelming 

evidence of guilt. In fact, quite the opposite, as the Crown agreed that there 

was more than one live issue at trial for the jury’s consideration.  

 

66. Finally, trial counsel’s failure to object, while admittedly a factor to consider 

in the application of the proviso, was not determinative of the issue, nor was 

it particularly enlightening in the current case. 

 

Trial Counsel’s Failure to Object 

67. The majority judgement at the Court of Appeal placed considerable weight on 

the fact that trial counsel’s failure to object to the admission of the evidence 

could have been a tactical decision: “The Crown suggests that this could have 

been a tactical decision as the alternative might have been to face the direct 

evidence of more of the appellant’s clients.”72 The majority’s judgment also 

notes that “defence counsel’s closing address demonstrates that the appellant 

may well have wanted Maraj’s evidence admitted.”73 

 

                                                           
71 Significantly, the Appellant’s trial counsel took the position on sentencing that the Crown had not 

proven the quantum of the fraud. The trial judge disagreed. 

72 Ajise, supra note 2 at para 26. 
73 Ibid. at para 29. 
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68. It is noteworthy that the majority’s decision on this point engages speculative 

language. While defence counsel’s failure to object might have been tactical, 

Pardu J.A. quite rightly notes in dissent that: 

[o]n this record, however, I cannot conclude that 

defence counsel’s failure to object amounted to a 

recognition that the evidence would likely be 

admitted following a voir dire, was inadvertent, or 

tactical. If there was agreement, that should have 

been noted for the record.74  

 

The record is quite simply silent as to the reasons behind trial counsel’s 

failure to object. It is just as likely that the defence failed to recognize the 

prejudicial impact of the evidence. This is, perhaps unsurprisingly, where the 

Crown failed to bring the proper application to have the evidence admitted in 

the first place. 

 

69. The majority further noted that: 

defence counsel’s closing address demonstrates that 

the appellant may well have wanted Maraj’s evidence 

admitted. He relied on this evidence the advance the 

proposition that he was an unwitting dupe in a 

fraudulent scheme. As defence counsel submitted in 

her closing submissions, if he had known about the 

fraud, he would have taken some steps to cover his 

tracks.75  

 

70. Respectfully, defence counsel could have made that point without relying on 

the impugned evidence. As noted above, the majority of Ms. Maraj’s evidence 

was proper and helpful; the Appellant does not take issue with her ability to 

                                                           
74 Ajise, supra note 2 at para 74. 
75 Ibid. at para 29. 
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testify as to her investigation and the data collected. The Appellant does take 

issue with the admission of Ms. Maraj’s opinion as to what the jury should 

conclude from the evidence. It would have been entirely possible for defence 

counsel to make the same submission in closing while relying solely on the 

data without having afforded Ms. Maraj the opportunity to opine as to the 

import of the data. This particular submission by trial counsel does not shed 

light on the issue of the reason behind the failure to object. 

 

71. In Angelis, the Ontario Court of Appeal highlighted the significance of the 

decision-making behind the failure to object as key to the weight to be given 

to that factor in deciding whether to apply the proviso. In Angelis, the Court 

of Appeal declined to apply to proviso where it found that “the error was 

neither harmless nor the result of a tactical decision by defence counsel.”76 

 

72. In Khan, this Honourable Court has observed: 

if defence counsel had an opportunity to object to the 

irregularity and failed to do so, this militates for a 

finding that the trial was not unfair […] Of course, 

this is not absolutely determinative, as a trial can be 

declared unfair even if defence counsel failed to 

object.77  

 

Certainly, a court is entitled to take into account the circumstances of the 

case, and whether those circumstances lend themselves to an inference that 

the failure to object was tactical.  

                                                           
76 R v Angelis, 2013 ONCA 70 at para 50. 
77 R v Khan, 2001 SCC 86 at para 85, [Khan]. 
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73. It is respectfully submitted, however, that this calculation ought to be done 

carefully, and with an eye to the strict application of the overall test to be met 

before applying the proviso. As Lebel J. noted in Van:  

The high standard of an invariable or inevitable 

conviction is understandable, given the difficult task 

for an appellate court of evaluating the strength of 

the Crown's case retroactively, without the benefit of 

hearing the witnesses' testimony and experiencing 

the trial as it unfolded (Trochym, at para. 82). It is 

thus necessary to afford any possible measure of 

doubt concerning the strength of the Crown's case to 

the benefit of the accused person.78 

 

74. The same reasoning ought to apply to the court’s consideration of the 

significance of defence counsel’s failure to object; any uncertainty ought to 

weigh to the benefit of the accused person. Without clear evidence of a 

strategic advantage gained by a failure to object, it is respectfully submitted 

that a failure to object ought to be given little if any weight in the court’s 

analysis of the proviso. 

 

75. Of course, the question of whether trial counsel made an objection and the 

reasons behind it is but one factor to be considered in applying the test for 

the curative proviso:  

none of these factors should be absolutely 

determinative on its own. Rather, they should be 

considered together in light of the circumstances of 

                                                           
78 Van, supra note 62 at para 36 citing R v Trochym, 2007 SCC 6 at para 82. 
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each case in order to assess whether the trial has 

been unfair.79 

 

76. It is noteworthy that where the test to apply the curative proviso has 

otherwise been met, this Honourable Court has declined to apply the proviso 

despite a lack of objection from trial counsel.80 Significantly, in B(FF), the 

impugned evidence formed part of trial counsel’s strategy, and the majority of 

this Honourable Court still declined to apply the proviso where the impugned 

evidence touched on a key issue in the case – credibility.81 

 

77. As noted by Pardu J.A. in her dissent, the “consequences of a criminal 

conviction may be catastrophic.”82 Where there is demonstrable legal error, it 

is imperative that the court carefully consider whether the verdict would 

necessarily have been the same before applying the proviso. 

 

 

PART IV: ORDER CONCERNING COSTS 

78. The Appellant does not seek any orders concerning the costs of this appeal. 

 

 

 

                                                           
79 Khan, supra note 77 at para 87. 
80 See R v Iles, 2008 SCC 57. See also R v Smith, [1992] 2 SCR 915. See also R v Durette, [1994] 1 

SCR 469. 
81 R v B(FF), [1993] 1 SCR 697. 
82 Ajise, supra note 2 at para 83. 
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PART V: ORDER SOUGHT 

79. The Appellant respectfully requests that his conviction be set aside and a 

new trial ordered.  

 

ALL OF WHICH is respectfully submitted by:  

 
Counsel to the Appellant     
 

 

 
________________________  

R. Craig Bottomley  

Mayleah Quenneville     

 

Bottomley Barristers    

180 Bloor Street West     

Suite 1201       

Toronto, Ontario      

M5S 2V6       

(416) 922-6161 (T)      

(416) 934-0006 (F)     

       

bottomley@crimdefence.ca 

quenneville@crimdefence.ca 

 

 

Dated at the City of Toronto, in the Province of Ontario this 2nd day of August, 2018. 
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