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PART I: STATEMENT OF FACTS 

A. Overview 

1. The appellant was convicted by a jury of one count of fraud over $5000, for filing false 

claims of charitable donations on behalf of his clients.  Sharpe and Fairburn JJA of the Court of 

Appeal for Ontario upheld that conviction.  Pardu JA dissented on the single issue of whether the 

evidence of Canada Customs and Revenue Agency (CCRA) investigator Seeta Maraj (“Maraj”) 

was improperly admitted opinion evidence.    

2. Section 691(1)(a) of the Criminal Code permits an appeal as of right to this Court “on any 

question of law on which a judge of the court of appeal dissents.”  It follows that the appellant may 

appeal as of right only on the issue of whether Maraj’s evidence was opinion evidence.   

3. Sharpe JA, for the majority below, correctly held that it was not, in that: 

a. Maraj was “properly characterized by the Crown as a fact witness”;1 

b. the appellant did not object to Maraj’s evidence at trial;2 and 

c. Maraj’s evidence went to the actus reus of the offence, not to the ultimate issue 
which was the appellant’s mens rea defence.3 

The majority also held that, in the event that resort to the proviso in s. 686(1)(b)(iii) was required, 

the Crown had implicitly invoked it.4 

4. The appellant asks this Court to follow Pardu JA’s reasoning to set aside his conviction and 

order a new trial.  The respondent asks this Court to dismiss the appeal for the reasons of Sharpe 

JA. 

B. The facts 

5. The facts as summarized by the Court of Appeal for Ontario include the following: 

                                                 
1 R. v. Ajise, 2018 ONCA 494 at paras. 23-25. 
2 R. v. Ajise, 2018 ONCA 494 at paras. 26-27. 
3 R. v. Ajise, 2018 ONCA 494 at paras. 28-31. 
4 R. v. Ajise, 2018 ONCA 494 at para. 32. 
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[4] In 2002, the appellant, at the time a recent immigrant from Nigeria, took an eight 
week tax preparation course and started his own tax preparation business.  He met Mr. Eto 
Eto, the executive director of [registered charity Tractors for Daily Bread (“Tractors”)].  
Tractors’ stated purpose was to collect donations in cash and in used goods to alleviate 
poverty in Africa. 

[5] Eto referred tax clients to the appellant and allowed the appellant to carry on his tax 
preparation business at Tractors’ office.  The appellant also met clients at coffee shops and 
in his car to prepare their tax returns. 

[6] The appellant carried on his tax preparation business for the taxation years 2003, 
2004 and 2005 in the name of Datronix Solutions, an unincorporated entity.  In 2006, he 
involved Ayodeji Salami in his tax preparation business.  Salami obtained his own Efiler 
number but acted under the appellant’s instructions. 

[7] The Crown called eleven of the appellant’s clients, and one client of Salami’s, as 
witnesses. They testified that the appellant suggested that they could reduce their income 
tax by making donations in cash and kind to Tractors. The appellant asked them to pay him 
10 to 15% of the amount of their donation to be claimed and also charged them a fee for 
preparing their return. … The clients testified that they did not think that they were doing 
anything illegal, but eleven of them admitted that they had made no donations of any kind 
to Tractors. The evidence of the twelfth client was very vague about what he had donated. 
…  

[8] The Crown also called Seeta Maraj, a C.C.R.A. investigator.  Maraj prepared a num-
ber of detailed spreadsheets summarizing information obtained from documents filed with 
the C.C.R.A., bank documents obtained pursuant to a production order and documents 
seized pursuant to search warrants executed at the Tractors premises and the residences of 
the appellant, Eto and Salami.  The appellant’s clients’ tax returns were found on his com-
puter.  The charitable receipts issued by Tractors were found on Eto’s computer.  The ap-
pellant made no objection when the spreadsheets and other documents were introduced in 
evidence. 

[9] While Maraj’s evidence was lengthy and the supporting documents were volumi-
nous, the totality of that evidence may be summarized as follows.  The spreadsheets item-
ized, name by name, the claims for charitable donations made in income tax returns filed 
by the appellant on behalf of clients for the taxation years 2003, 2004 and 2005, and by 
Salami for the taxation year 2005.  A significant number of returns claim large amounts for 
charitable donations, averaging 20 to 30% of each client’s reported income.  C.C.R.A. rec-
ords indicated that the total amount of charitable donations claimed by the appellant’s cli-
ents was $842,593 in 2003, $1,801,123 in 2004, and $1,830,712 in 2005.  Salami’s clients 
claimed $549,028 in 2005.  The refunds paid on account of those claims were for approxi-
mately $1,400,000. 

[10] A spreadsheet found in Eto’s residence listed $766,030 in charitable donations for 
the appellant’s clients in 2003.  Spreadsheets for the years 2004 and 2005 linked the claimed 
donations by each client with the cancelled cheques the appellant had received for making 
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charitable claims.  The total amount of charitable receipts claimed was $1,137,255 for 2004, 
and $1,226,766 for the appellant and $421,436 for Salami for 2005.  The spreadsheets 
showed donation receipts for the appellant’s clients found on the Tractors computer, indi-
cating claims for donations of $951,050 in 2004 and $998,910 in 2005.  One of the docu-
ments seized was an e-mail from the appellant to Eto providing a four page list giving the 
names of clients and the amounts they had claimed for charitable donations to Tractors for 
the year 2005. 

[11] By contrast, Tractors reported receiving gifts in the amounts of $700 for 2003, zero 
in 2004 and $200 in 2005. 

… 

[13] The appellant testified in his own defence.  He swore that he did not know that the 
charitable claims he filed on behalf of his clients were false.  He relied on Eto to verify the 
claims, to have the donated goods appraised and to ensure that proper charitable receipts 
were filed.  He testified that he was shocked when the C.C.R.A. investigated his clients and 
only realized that the charitable donation claims were false when he saw that Tractors had 
reported little or no charitable donations. 

[14] The appellant conceded that he had received payments for 10 to 15% of the chari-
table donations claimed and that he had not reported those payments on his tax returns.  The 
appellant testified that he had often held his clients’ cheques and only cashed them after the 
refund was paid.  He denied that the payments he received from clients were for fraudulent 
charitable receipts and asserted that they were by way of commission for soliciting charita-
ble donations.5 

C. The trial 

6. At trial, Maraj was examined about a spreadsheet headed Tax Evaded Calculation – Ajise 

(Efiler D6458 & E0300) and Salami (Efiler D5913), which gave totals for “false donation claims” 

in returns for 2003, 2004 and 2005.  When she was asked in chief how she knew the donations 

were false, she explained how she had compared the charitable claims in the CCRA records with 

the documents from Eto’s computer and the cancelled cheques the appellant had received, and said 

the amounts were close enough to lead her “to believe that all of the donation claims were false.”  

The appellant now argues that that expression of belief was inadmissible opinion evidence.6  He 

also makes that argument with respect to Maraj’s evidence that she believed one of the lists found 

on Eto’s computer had been prepared by the appellant.7 

                                                 
5 R. v. Ajise, 2018 ONCA 494 at paras. 4-14. 
6 R. v. Ajise, 2018 ONCA 494 at paras. 16-17; Appellant’s factum paras. 14-16, 30. 
7 R. v. Ajise, 2018 ONCA 494 at para. 18; Appellant’s factum para. 37. 
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7. The appellant did not take issue with the admissibility of this evidence at trial.  It was only 

at the sentencing stage that he raised the issue that Maraj had not been qualified as an expert, 

apparently in an effort to challenge the evidence of the quantum of the fraud for sentencing pur-

poses.8   

8. The appellant testified that he met Eto who convinced him that Tractors was a legitimate 

charity; on that basis, he solicited “donations” from the clients of his tax preparation business. The 

donations were to be composed of goods and cash.  He testified that he was paid 30% of every cash 

donation as a “commission”.9  He admitted that he did not declare the money he made from the 

scheme in his own tax returns.10 

9. The appellant was convicted by the jury and sentenced to 30 months in custody. 

D. The appeal 

10. The appellant appealed his conviction to the Court of Appeal for Ontario, arguing, as he 

does before this Court, that Maraj’s evidence was inadmissible expert opinion evidence.  He also 

argued that the trial judge erred on his instructions on mens rea and on the treatment of prior in-

consistent statements.11  The majority rejected all three arguments.  In dissent, Pardu JA accepted 

the opinion evidence argument and did not deal with the other two arguments.12  The opinion evi-

dence argument is therefore the only argument on which the appellant has an appeal as of right 

under s. 691(1)(a) of the Criminal Code. 

The majority 

11. The majority rejected all three of the appellant’s arguments, for the reasons that follow. 

12. The majority held that Maraj was not an expert witness: 

                                                 
8 R. v. Ajise, 2018 ONCA 494 at paras. 16, 19 and 51-53. 
9 Evidence of D. Ajise, Transcript of Proceedings, June 7, 2013 at p.24, l. 28 – p. 25, l. 10; Appel-
lant’s Record, Part V, Volume IV, Tab 8. 

10 Evidence of D. Ajise, Transcript of Proceedings, June 11, 2013 at p. 7, l. 5-12; Appellant’s 
Record, Part V, Volume IV, Tab 10. 

11 R. v. Ajise, 2018 ONCA 494 at para. 15. 
12 R. v. Ajise, 2018 ONCA 494 at paras. 72-73 and 85. 
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[23] First, Maraj is properly characterized by the Crown as a fact witness, called to ex-
plain how she had assembled and summarized a large volume of documentary evidence 
relating to the income tax returns filed by the appellant.  It was only at the end of her evi-
dence in chief, when Exhibit 12 [the spreadsheet] was introduced, that she was asked to 
explain why she believed all the charitable claims filed by the appellant’s clients were false.  
When asked that question, she simply answered what the records showed.  Maraj was doing 
nothing more than explaining her sources and methodology in a way that would allow the 
jury to understand and to assess the numbers on Exhibit 12.  … While it might have been 
preferable had Maraj not been asked to formulate her summary of the evidence she found 
in terms of her belief, and had the judge not referred to her opinion in his instructions, it 
remains that Maraj’s evidence was essentially factual in nature.  … The jury was in a posi-
tion to assess for itself the worth of Maraj’s explanation for her calculations as they did not 
rest on or draw its [sic] force from any specialized or technical skill or knowledge. …  

… 

[25] Maraj’s statement that she believed that the appellant was the source of one of the 
lists found on Eto’s computer has to be read in context.  The evidence showed that the 
appellant had sent lists to Eto and, as Maraj explained, the list at issue contained information 
to which the appellant was privy and Eto was not.  The question was one of fact upon 
which a non-expert witness could properly express a view.  13 [Emphasis added through-
out] 

13. The majority also noted the appellant’s approach to Maraj’s evidence at trial: 

[26] Second, the appellant did not object to this evidence at trial. … Related to the failure 
to object is the manner in which the appellant’s trial counsel cross-examined Maraj, effec-
tively accepting and joining issue with the manner in which Maraj’s evidence had been led.  
The appellant’s trial counsel was content to allow Maraj to testify as to her belief and then 
to challenge that belief in cross-examination. 

[27] The lack of objection, the way Maraj was cross-examined and the use of Maraj’s 
evidence during closing submissions suggests that Maraj’s evidence was not impermissible 
opinion evidence prejudicial to the position of the appellant. 14 

14. Finally, the majority considered the relationship of the now-impugned evidence to the de-

fence position at trial: 

[28] The third and related reason that leads me to reject this argument is how Maraj’s 
evidence relates to the substance of the defence advanced by the appellant.  The appellant 
did not seriously challenge the contention that his clients had made false charitable dona-
tions.  His defence was that he believed that the donations were valid and that he had relied 
on Eto to verify the donations before authorizing charitable receipts.  Maraj’s evidence went 

                                                 
13 R. v. Ajise, 2018 ONCA 494 at paras. 23 and 25. 
14 R. v. Ajise, 2018 ONCA 494 at paras. 26-27. 
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to the actus reus of the fraud—whether false claims were made and in what amount.  The 
appellant’s defence was that he did not know that the claims were false and that he lacked 
the mens rea to commit fraud. 

[30] The nature of the appellant’s defence distinguishes this case from the cases relied 
upon by the appellant [R. v. Sehkon and R. v. Lewis]; … 

[31] Sekhon and Lewis both involved challenges to the evidence of inspectors and police 
officers testifying, in effect, that the accused is guilty and clothing that opinion with an aura 
of expertise.  …  Maraj’s evidence does not fall into that forbidden category.  Her evidence 
was limited to the issue of whether false donation claims had been filed and, as I have found, 
she was entitled to give that evidence.  She said nothing about the appellant’s defence of 
lack of knowledge that the claims were false and the risk posed by the improper evidence 
in Sekhon and Lewis was not present in this case.15 

15. As noted above, the majority also held that, in the event that resort to the proviso in s. 

686(1)(b)(iii) was required, the Crown had implicitly invoked it.16  The Crown argued that the 

defence effectively conceded at trial that the donation claims were fraudulent and instead relied 

entirely on the appellant’s claim that he lacked knowledge of the fraud; that the impugned evidence 

did not, therefore, relate to the only live issue at trial; and that the investigator’s opinion comprised 

only a small portion of the evidence in a multi-day trial.  In light of those submissions, the majority 

of the Court of Appeal found that the substance of the proviso was fully addressed and the failure 

to specifically reference s. 686(1)(b)(iii) was not fatal. 

16. The majority accordingly dismissed the conviction appeal.17 

The dissent 

17. Pardu JA, dissenting, accepted that Maraj’s explanations of charts that organized data “was 

factual information not requiring a voir dire.”18  She disagreed with the majority, however, on the 

significance of her expressions of belief: 

[72] Maraj’s opinion that the charitable donations claimed were false was expert evi-
dence that required a voir dire to determine its admissibility. 

                                                 
15 R. v. Ajise, 2018 ONCA 494 at paras. 28-31. 
16 R. v. Ajise, 2018 ONCA 494 at para. 32. 
17 R. v. Ajise, 2018 ONCA 494 at para. 56. 
18 R. v. Ajise, 2018 ONCA 494 at para. 60. 
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[73] The trial judge erred in failing to conduct a voir dire to make this determination or 
else, in failing to exclude the evidence absent a ruling. 

[74] I acknowledge that defence counsel failed to object to the admission of the evidence.  
On this record, however, I cannot conclude that defence counsel’s failure to object 
amounted to recognition that the evidence would likely be admitted following a voir dire, 
was inadvertent, or tactical.  If there was agreement, that should have been noted for the 
record.  I also agree that by the end of the trial, defence counsel focused on the mental 
element of the offence, knowledge. 

[75] As indicated earlier, I agree that the jury could have drawn inferences about fraud, 
in respect of the returns filed by the appellant on behalf of the taxpayers who testified, from 
the summarized raw data submitted, together with the evidence of those taxpayers, without 
Maraj’s opinion evidence.  However, I am not certain that they would have done so without 
the weight of the opinion evidence and the resulting affirmation that all 442 tax returns 
contained false charitable donation receipts.19 

18. Pardu J rejected the notion that the Crown had implicitly invoked the proviso, and held that 

it could not be applied.20  She would have allowed the appeal and ordered a new trial.21 

 

 

 

 

 

 

 

 

 

                                                 
19 R. v. Ajise, 2018 ONCA 494 at paras. 72-75. 
20 R. v. Ajise, 2018 ONCA 494 at paras. 77-83. 
21 R. v. Ajise, 2018 ONCA 494 at para. 85. 
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PART II: ISSUES 

19. The issue on this appeal is whether Maraj’s evidence was opinion evidence that should not 

have been admitted without an admissibility voir dire. 

20. The respondent’s position is that the majority below was correct that Maraj’s evidence was 

factual in nature and as such, did not require a voir dire to determine its admissibility.  Her evidence 

related only to the actus reus: that false charitable donations totaling $5M had been claimed in the 

tax returns prepared by the appellant.  She did not opine on the real issue for the jury to decide: 

whether the appellant knew he was submitting false claims on behalf of his clients.   

21. The appellant was represented by experienced counsel at trial.  His counsel took no issue 

with any of the impugned evidence.  The manner in which the appellant defended himself should 

properly be viewed as a tactical decision that he cannot now resile from on appeal. 

22. The Crown’s position did not trigger resort to s. 686(1)(b)(iii).   
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PART III: ARGUMENT 

A. The majority of the Court of Appeal for Ontario correctly described Maraj as providing 
factual information for which no voir dire was required 

23. This case was about fraudulent charitable donation claims.  The Crown was not required to 

bring an application allowing the investigator to describe the donation claims that formed the basis 

of the charge as “false”.  Falsity is a factual issue.  The majority and dissent below were ad idem 

that Maraj’s spreadsheets organizing the data she had retrieved from the tax returns prepared by 

the appellant, Tractors donation records, bank records of the appellant, and computer records was 

all admissible22.  They diverged on the single issue of whether Maraj ought to have been permitted 

to describe the donation claims as “false” based on her review of the evidence.  

24. Maraj did not go further and opine that the false donation receipts were the product of a 

fraud nor, more importantly, the appellant’s fraud.  Her comparison of donation claims with the 

body of evidence she reviewed was not dependent on specialized skill or experience to which the 

jury would defer.  In cross-examination, Maraj acknowledged that she was not an expert in chari-

ties; nobody suggested she was an expert in any other area. 

25. The spreadsheets summarizing the evidence were admitted on consent and distributed to 

the jury.  There was no objection to the testimony the appellant now says deprived him of a fair 

trial.  When the appellant’s trial counsel was invited to comment on the charge, he made no request 

that a limiting instruction be given to the jury.   

26. Maraj was entitled to testify that she reviewed income tax returns in which the appellant’s 

clients claimed to have made charitable donations equaling 20%-30% of their net income; that she 

interviewed clients who told them about their dealings with the appellant23; that clients made cash 

payments to the appellant of 10%-15% of their donation claims; that banking records reflected 

deposits from the cash donations: and that the donee charity did not report receiving any such 

charitable donations.  In light of that evidence, Maraj was also entitled to characterize the donation 

                                                 
22 R. v. Ajise, 2018 ONCA 494 at para. 60. 
23 Much of this evidence was narrative.  The appellant elicited hearsay evidence, over the objection 
of the Crown, with respect to particular things his clients told Maraj during her interviews.  See for 
example, Evidence of G.S. Maraj, Transcript of Proceedings, June 3, 2013 at p. 33, l. 15; Appel-
lant’s Record, Part V, Volume II, Tab 4. 
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claims as false without having to first satisfy the court that she had specialized skills or training 

that enabled her to reach that conclusion. 

27. The spreadsheets Maraj prepared represented a factual summary of her investigation and, 

in particular, a summary of the false charitable donation claims.  Her testimony was consistent not 

only with the spreadsheets and the underlying supporting documents, but also largely with the 

evidence of the appellant himself.  The appellant admitted preparing the returns containing the 

subject donation claims, receiving 10-15% of each donation, depositing those funds into his bank 

account, and splitting the proceeds with others.  Maraj’s viva voce evidence that the charitable 

donation claims were false was also consistent with the evidence of the appellant’s clients, who 

testified they did not make the donations that were reflected on their tax returns. That factual falsity 

only went to the actus reus of the offence.  The appellant’s own evidence was that he eventually 

came to learn that Tractors never reported the donations and the shock of this realization caused 

him to have a panic attack.  The record does not support the appellant’s speculative assertion that 

perhaps the donation claims were legitimate or, if not, that the clients had also been duped.  The 

latter contention is of no assistance to the appellant in any event, as he and Salami were the only 

people from whom the clients received information. 

28. Maraj’s evidence was not, as the appellant suggests, ‘cloaked with the authority of exper-

tise’.24 In fact, she testified expressly that she was not an expert: 

A:…As an investigator, I’m not required to be an – an expert in the charity– charity return. 

Q: You’re not – you’re not even required to be a – to be an expert, right? 

A; That’s right.25 

29.  In its closing submissions to the jury, the Crown simply described Maraj as having “worked 

for the Canada Revenue Agency for some time.”26  Maraj’s conclusion that the charitable donation 

                                                 
24 Appellant’s factum, para. 31. 
25 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 52, l. 21-26; Appellant’s 

Record, Part V, Volume I, Tab 3; see also Evidence of G.S. Maraj, Transcript of Proceedings, 
June 3, 2013 at p. 43, l. 2-6; Appellant’s Record, Part V, Volume II, Tab 4. 

26 Submissions of the Crown, Transcript of Proceedings, June 12, 2013 at p. 62, l. 16-17; Appel-
lant’s Record, Part V, Volume V, Tab 11. 
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claims to Tractors were false was the result of the evidence gathered in this case, not of her ac-

counting degrees or employment history.  The jury was not invited to rely upon any specialized 

skill or training she may have had in assessing her evidence. A voir dire is not required for every 

instance in which a witness expresses an opinion about a fact.  

i. Maraj created spreadsheets based on income tax returns, interviews with the appellant’s 
clients and seized documents 

30. The appellant was charged with claiming $5M in false charitable donations, defrauding the 

federal government of $1.4M.  Maraj testified, without objection, over the course of two days about 

Exhibit #12, a spreadsheet entitled “Tax Evaded Calculation, Ajise, Efiler #6458 and EO300 and 

Salami Efiler E5913.”27  She testified that she believed the donation claims reflected in the spread-

sheet were false because a schedule seized from Eto’s residence charted donation claims that 

matched either exactly or closely the donation claims made by the appellant’s clients.28  She in-

ferred that the seized schedule had been prepared by the appellant, not Eto, because the taxpayer 

clients she interviewed had only dealt with the appellant or Salami.  They had never dealt with Eto, 

so Eto would not have had the information contained in the schedule.29  Although Tractors was the 

charity that was said to have received large donations, it reported receiving only nominal 

amounts.30  Maraj also considered the fact that the donation claims were large in relation to the net 

income reported by the taxpayers.31   

31. Without Maraj’s summary of this evidence, the jury would have been left to piece together 

the facts for themselves, reviewing each tax return in the context of all of the evidence, determining 

which parts were false, and calculating the quantum to determine if the fraud exceeded $5000.  

                                                 
27 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 4, l. 4-11; Appellant’s 

Record, Part V, Volume I, Tab 3. 
28 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 5, l. 30-32, p. 6, l. 30 –

p. 7, l. 5; Appellant’s Record, Part V, Volume I, Tab 3. 
29 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 9, l , 26 – p. 10, l. 13; 

Appellant’s Record,  Part V, Volume I, Tab 3. 
30 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 10, l. 27-30; Appellant’s 

Record, Part V, Volume I, Tab 3. 
31 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 13, l. 31 – p. 14, l. 1; 

Appellant’s Record, Part V, Volume I, Tab 3. 
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ii. In the alternative, Maraj’s evidence satisfies the test for admitting non-expert opinion evi-
dence 

32. To the extent that Justice Pardu’s dissent treats Maraj’s unchallenged testimony as non-

expert opinion evidence,32 the respondent submits that that evidence was properly admissible under 

the ‘compendious statement of facts’ exception, pursuant to the two-part test enunciated by this 

Court in Graat:33 

1. Is the evidence relevant? 

2. If the evidence is probative, must it nonetheless be excluded by a clear ground of policy 
or law? 

Although a voir dire may be required for some forms of lay opinion evidence—e.g. that a witness 

recognises a person in a photograph34—Graat does not suggest that the ‘compendious statement 

of facts’ exception requires one.35 

33.  On the first prong of the Graat test, Maraj’s evidence was relevant.  Having regard to this 

Court’s observation that, “[t]he line between “fact” and “opinion” is not clear,”36 in a case of this 

complexity, it was necessary to have a witness summarize the evidence and its factual implications.  

For instance, it was appropriate for Maraj to testify that her review of the evidence led her to con-

clude that the appellant’s clients paid him cash that equaled 10% - 15% of the donations claimed 

in their tax returns.   

34. On the second prong, the probative value of Maraj’s testimony isolating the false donation 

claims in the income tax returns was not outweighed by any legal or policy considerations.  While 

the appellant challenged Maraj’s conclusions (e.g., the inference to be drawn from Tractor’s re-

porting of minimal donations) and the quality of the investigation (e.g., only a fraction of clients 

were interviewed), he does not suggest that Maraj’s opinion was confusing or misleading.  Instead, 

his complaint boils down to her characterization of the donation claims as “false.”  But, as the 

                                                 
32 R. v. Ajise, 2018 ONCA 494 at paras. 63-69. 
33 Graat v. The Queen, [1982] 2 SCR 819 at pp. 835-836. 
34 R. v. Berhe, 2012 ONCA 716, paras. 13-14 and 24. 
35 Ganges Kangro Properties Ltd. v. Shepard, 2015 BCCA 522 at paras. 76-87. 
36 Graat v. The Queen, [1982] 2 SCR 819 at p. 835. 
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majority below correctly held, that characterization simply summarized the results of the investi-

gation and streamlined the evidence for the jury: 

 It was only at the end of her evidence in chief, when Exhibit 12 was introduced, that she 
was asked to explain why she believed all the charitable claims filed by the appellant’s 
clients were false. When asked that question, she simply explained what the records 
showed. Maraj was doing nothing more than explaining her sources and her method-
ology in a way that would allow the jury to understand and to assess the numbers on 
Exhibit 12.37 [Emphasis added.] 

35. This finding is in keeping with the distinction this Court drew in Graat, supra: 

A non-expert witness cannot, of course, give opinion evidence on a legal issue as, for ex-
ample, whether or not a person was negligent. That is because such an opinion would not 
qualify as an abbreviated version of the witnesses factual observations. An opinion that 
someone was negligent is partly factual, but it also involves the application of legal stand-
ards. On the other hand, whether a person’s ability to drive is impaired by alcohol is a 
question of fact, not of law. It does not involve the application of any legal standard.38  

Maraj’s characterization of the charitable claims as false was factual.  It was left to the jury to apply 

the appropriate legal standard, as set out for them by the trial judge, to determine whether that 

falsity amounted to fraud.  

36. Justice Pardu’s analysis under this prong appears to conflate two tests for admissibility.  In 

paragraphs 63-69 she articulates considerations for admitting lay opinion evidence, but at para-

graph 72 she concludes that Maraj gave expert opinion evidence.  Further, in considering whether 

Maraj could have given non-expert opinion evidence, she seems to incorrectly equate the require-

ment of “personal knowledge of the observed facts” with direct evidence.  In Graat, the police 

officer was permitted to testify about the degree of observed impairment even though he did not 

have personal knowledge of the accused’s alcohol consumption.  In this case, Maraj could testify 

about the validity of the donation claims because of her personal analysis of the documentary evi-

dence.  As in Ganges Kangro Properties Ltd. v. Shepard, the real issue was the weight to be af-

forded to the opinion, not its admissibility: 

[76] In summary, the compendious statement of facts exception is limited to inferences 
drawn by non-expert witnesses who have personally observed the facts from which their 

                                                 
37 R. v. Ajise, 2018 ONCA 494 at para. 23. 
38 Graat v. The Queen, [1982] 2 SCR 819 at p. 839. 
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inferences are drawn. This exception is also broad in scope, the real issue being one of 
weight, not admissibility.39 

37. The combined effect of the documentary evidence Maraj relied on and the testimony of the 

appellant’s clients that they did not make the donations he reported in their income tax returns was 

compelling evidence of the factual falsity of the charitable claims.  Given the strength of that evi-

dence, the jury would not have been improperly influenced by Maraj’s use of the word “false” to 

describe those claims. The strength of that evidence also answers the mistaken assertion that the 

Crown was somehow obliged to call a witness from Tractors to prove the donations had not been 

made. 

iii. Neither Sekhon nor Lewis has any application to this case 

38. The appellant’s reliance on Sekhon40 and Lewis41 is misplaced.  In those cases, witnesses 

gave unqualified evidence about how their training or experience could be applied to determine the 

guilt of the accused before the court.  This Court (in Sekhon) and the Court of Appeal for Ontario 

(in Lewis) found the impugned evidence inadmissible because it invited a trier of fact to infer mens 

rea based on the witnesses’ experiences in other cases: i.e. Sekhon was not a ‘blind courier’ because 

the police witness had never encountered a blind courier in his 1000 other cases; Lewis was likely 

a drug importer because her circumstances mirrored those of other drug importers.  More recently, 

the Court of Appeal for Ontario reiterated that anecdotal evidence about general behaviour tendered 

for the purpose of inviting the jury to apply the unqualified opinion to the accused’s case (in that 

case, drug dealers’ use of cell phones) was impermissible.42  These cases are distinguishable from 

Maraj’s evidence, which was confined to the actus reus, which was ultimately not in issue. 

39. Maraj’s evidence was not anecdotal. She did not testify about her experience with tax pre-

parers or tax fraudsters in general.  She did not testify about general features of legitimate and 

illegitimate tax returns or charitable donationsapart from evidence elicited by counsel for the 

appellant that charitable donations do not typically exceed 1-3% of a taxpayer’s reported net in-

come.  Her testimony was otherwise limited to the facts of this case. Any opinions she proffered 

                                                 
39 Ganges Kangro Properties Ltd. v. Shepard, 2015 BCCA 522 at para. 76. 
40 R. v. Sekhon, 2014 SCC 15, [2014] 1 SCR 272. 
41 R. v. Lewis, 2012 ONCA 388. 
42 R. v. Vassel. 2018 ONCA 721 at para. 100.  
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were grounded in the documentary evidence that was before the jury.  In particular, she did not 

testify about the ‘profile’ of fraudsters based on her training and experience.  

B. Maraj’s evidence did not go to the ultimate issue: mens rea 

40. The basis for excluding unqualified expert opinion evidence is that it creates a danger that 

the expert opinion will usurp the role of the trier of fact.  Maraj did not opine on the appellant’s 

guilt.  Even if the jury had simply deferred to Maraj’s opinion, the case would have been left exactly 

where the appellant submitted it should be left: assessing whether the Crown had proven that the 

appellant knowingly participated in the scheme.   

41. Counsel’s closing comments to the jury were that the appellant “did not intend to commit 

the offence of fraud.”43 Although the appellant suggested that his clients believed they really were 

making some form of donations, there was no serious suggestion that the Crown had failed to prove 

the actus reus of the offence.  The appellant’s ultimate position was that “the real issue to be de-

termined is whether Mr. Ajise knowingly participated in the scheme claiming for his clients dona-

tions he knew were not made and profiting from the scheme by taking his share in the ten to 15 

percent of the monies collected” (emphasis added).44 That position expressly assumed the factual 

existence of a fraudulent scheme. 

42. When the Crown referred to Maraj’s “determinations” or “findings” or to the “falsity” of 

the donation claims in its closing submissions, it permissibly grounded the submissions in factual 

evidence: that the appellant’s clients paid him a portion of the false donation claims, mathematical 

calculations yielded particular results, the false charitable donation claims were in relation to Trac-

tors.  Importantly, the Crown emphasized the evidence of the appellant’s clients who testified they 

did not make the donations claimed in their tax returns and the evidence of Ayodeji Salami, the 

appellant’s former co-accused, whose testimony corroborated Maraj’s theory of the offence.  This 

is the antithesis of relying on Maraj’s opinion as a basis for inferring guilt.  

                                                 
43 Submissions of counsel, Transcript of Proceedings, June 12, 2013 at p. 55, l. 9-10; Appellant’s 

Record, Part V, Volume V, Tab 11. 
44 Charge to the Jury, Transcript of Proceedings, June 13, 2013 at p. 12, l. 22-31; Appellant’s 

Record, Part V, Volume V, Tab 12. 
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43. The trial judge charged the jury that it had to consider whether the Crown proved “deceit, 

falsehood or other fraudulent means”.  He then embarked on a recitation of the evidence which 

included a summary of the spreadsheet exhibits.  In this context, he summarized Maraj’s testimony.  

Nowhere in the evidence, submissions or charge was Maraj held out as an expert, providing evi-

dence worthy of greater weight because of her specialized training and experience.   

44. The jury’s question demonstrated that it had homed in on the only live issue, which did not 

relate to any evidence given by Maraj.  The jury asked, “Your Honour, Mr. Ajise put so much trust 

in Mr. Eto as shown by the evidence before the court.  The prosecution cross-examined Mr. Ajise 

extensively on evidence … Can we have a playback of the last 15 minutes of Mr. Ajise’s cross-

examination by the prosecution on the stand.  Thank you, sir.”45  This question did not have any-

thing to do with Maraj’s belief that all of the charitable donation claims were false; it related to the 

jury’s assessment of the appellant’s credibility, because the only evidence about his trust in Mr. 

Eto came from him, at the end of his cross-examination.46 

 
C. The failure to object to Maraj’s evidence was a product of the appellant’s approach to 

the Crown’s case 

i. The appellant did not dispute Maraj’s description of the false donation claims 

45. The majority below correctly noted that “[t]he appellant’s trial counsel was content to allow 

Maraj to testify as to her belief and then to challenge that belief in cross-examination.”  The appel-

lant’s trial counsel opened her cross-examination of Maraj by taking the witness directly to her 

beliefs regarding the false donation claims: 

 Q. Ms. Maraj, I want to start off with my cross-examination on information that we 
heard from you this morning … 

 A. Yes. 

 Q. … okay? So that’s what I’ll be focusing on when I start. 

                                                 
45 Transcript of Proceedings, June 13, 2013 at p. 62, l. 29 – p. 63, l. 5; Appellant’s Record, Part V, 
Volume V, Tab 12. 
46 Evidence of D. Ajise, Transcript of Proceedings, June 11, 2013 at p. 10, l. 15-27; Appellant’s 
Record, Part V, Volume IV, Tab 10. 
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 A. Okay. 

 Q. You indicated to us today that your belief that the receipts were false were, in effect, 
based on a couple of different things.  Is that right?47  

46. The appellant’s counsel highlighted Maraj’s education and experience, including the fact 

that she had testified that she was not an expert in charities.48  In the context of Maraj’s evidence 

that many of the appellant’s clients claimed to have donated 20%-30% of their net income to Trac-

tors,49 it was the appellant’s counsel who elicited Maraj’s evidence that, in the CRA’s view, a 

charitable donation in the range of 1%-3% is reasonable.50   

47. The appellant’s assertion before this Court that “[t]he validity of the donation claims was a 

live issue for the jury to determine …” [Appellant’s factum, para. 49] is fundamentally at odds with 

his position at trial.  At trial, the appellant testified about his observations and understanding of 

goods being donated to Tractors and he highlighted that some of his clients had made or believed 

they had made donations.  The point, however, was that the witnesses admitted they had not made 

the donations that were reported in the tax returns the appellant prepared.  The Court of Appeal 

was unanimous in finding that the real issue in this case was knowledge.   

48. The appellant’s theory that Tractors could have filed false tax returns failing to report the 

donations it received was advanced at trial.  It was not only contradicted by the taxpayers who 

denied having made donations, it was also necessarily rejected by the jury: Maraj was cross-exam-

ined about the fact that Eto had been charged with fraud and had not faced any consequences in 

relation to false charitable donation returns,51 and the appellant submitted to the jury that if Tractors 

did not properly report receipt of donations, Eto was to blame, not the appellant.52 The majority 

                                                 
47 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 34, l. 25-28; Appellant’s 

Record, Part V, Volume I, Tab 3. 
48 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 52, l. 1-26; Appellant’s 

Record, Part V, Volume I, Tab 3. 
49 Evidence of G.S. Maraj, Transcript of Proceedings, May 29, 2013 at p. 9, l. 32 – p. 10, l. 5; p. 

12, l. 12-15; l. 28-30; Appellant’s Record, Part V, Volume I, Tab 1. 
50 Evidence of G.S. Maraj, Transcript of Proceedings, June 3, 2013 at p. 28, l. 21-26; Appellant’s 

Record, Part V, Volume II, Tab 4. 
51 Evidence of G.S. Maraj, Transcript of Proceedings, May 31, 2013 at p. 46, l. 10 – p. 47, l. 3; 

Appellant’s Record, Part V, Volume I, Tab 3. 
52 Submissions of counsel, Transcript of Proceedings, June 12, 2013 at p. 37, l. 26-32; Appellant’s 

Record, Part V, Volume V, Tab 11. 
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below was correct in concluding that, “[t]he appellant did not seriously challenge the contention 

that his clients had made false charitable donations.” 53  There was no real issue, then, that millions 

of dollars’ worth of goods may have actually been donated and properly reported by the appellant 

in his clients’ tax returns. 

ii. The appellant did not object to the impugned evidence at trial 

49. The failure to object at trial does not necessarily preclude an appellant from raising an ob-

jection on appeal, but it does inform the assessment of the appellant’s claim in this case that the 

impugned evidence prejudiced his fair trial rights.   

50. The appellant offers no evidence in support of his position that his trial counsel was “not 

alive to the inherent prejudice of this evidence and failed to object …” [Appellant’s factum, para. 

1].  Significantly, he did not raise ineffective assistance of counsel on appeal.  This Court’s com-

ments about the importance of deferring to trial counsel’s strategy [in the context of considering a 

trial judge’s duty to conduct a voir dire in the absence of a defence request] are apt: 

 In addition, this onus is consistent with the basic role of defence counsel in our adversarial 
system, whose competence in making tactical decisions and responsibly representing their 
client’s best interests we have recognized (R. v. Lomage (1991), 1991 CanLII 7228 (ON 
CA), 2 O.R. (3d) 621 (C.A.)).  In this regard, a failure to object to the admission of evidence 
may be based on a conscious decision of what best serves the interests of the defence. The 
basic duty to request a voir dire is consistent with this reality, and reflects the importance 
of some judicial deference to the competence of defence counsel and the avoidance of any 
undue interference with their trial strategy. 

 Notwithstanding this responsibility borne by the accused, a trial judge still has the basic 
duty of ensuring the fair conduct of a criminal trial apart from lapses of counsel.  Thus, in 
exceptional cases, she or he may have the duty to conduct a voir dire into the voluntariness 
of a confession even if there is no request from counsel.54 [Emphasis added.] 

51. The appellant’s trial counsel chose not to challenge the credibility of the clients who testi-

fied by suggesting that they had, in fact, made the donations they denied making.  The defence was 

that the appellant did not know the donation claims were false.  He testified at length about all of 

the reasons why he believed that Tractors was a legitimate and active charity and that his clients 

really were making donations.  He did not expressly suggest that the donations had actually been 

                                                 
53 R. v. Ajise, 2018 ONCA 494 at para. 28. 
54 R. v. Hodgson, [1998] 2 SCR 449 at paras. 99-100. 

https://www.canlii.org/en/on/onca/doc/1991/1991canlii7228/1991canlii7228.html
https://www.canlii.org/en/on/onca/doc/1991/1991canlii7228/1991canlii7228.html
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made, only that he believed, for good reason that they had.55 In closing submissions, his counsel 

emphasized his testimony that when he “discovered” there was a “problem,” he was so shocked he 

had a panic attack and passed out.56  His position now, that the evidence that the donation claims 

were false was inadmissible, is a fundamentally different approach to the case than the one he 

advanced at trial.   

52. The appellant argues that the fact that the Crown called only a representative number of 

clients rather than each and every one of them amounted to a gap in the Crown’s case.  It did not.  

The Crown was required to prove that the amount of the fraud exceeded $5,000.  The appellant’s 

position at trial was that if the jury was satisfied that the appellant was guilty of fraud, there was 

no real issue that the quantum exceeded $5,000.  Evidence relating to clients who did not testify 

was relevant to quantum (i.e., how much more than the $223,793 covered by the clients who did 

testify) and not to guilt. 

53. Evidence relating to clients who did not testify calls for an analysis of whether evidence 

regarding every false statement was required, not whether it was the subject of an expert opinion.  

The appellant mischaracterizes the issue as subsumed within the issue of the admissibility of Ma-

raj’s evidence.  The Court of Appeal for Ontario rejected this approach in R. v. Drakes; R. v. Brew-

ster.57   

54. The appellants in Drakes operated a ‘boiler room’ through which they fraudulently solicited 

funds from a large number of people worldwide.  They were charged in relation to both named and 

unnamed complainants.  The charges relating to the unnamed complainants were based on docu-

mentary evidence seized and the “pattern of conduct” proven through the viva voce evidence of the 

                                                 
55 For example, defence submitted that the seven-year investigation unearthed information that the 

appellant was not aware of during the period of the fraud: Submissions of counsel, Transcript of 
Proceedings, June 12, 2013 at p. 35, l. 15-26; Appellant’s Record, Part V, Volume V, Tab 11. 

56 Submissions of counsel, Transcript of Proceedings June 12, 2013 at p. 38, l. 1-15; Appellant’s 
Record, Part V, Volume V, Tab 11. 

57 R. v. Drakes, 2009 ONCA 560. 
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named complainants.  The accused argued that in the absence of viva voce evidence from the un-

named complainants that they never received their funds, the trial judge (Epstein J., as she then 

was) could not conclude beyond a reasonable doubt that they did not do so.58  

55. Epstein J. rejected this argument, finding that the Crown was able to prove a “pattern of 

conduct” in the absence of a similar fact application and without calling evidence relating to each 

and every individual: 

 There is ample evidence demonstrating that the defendants were deceitful in their dealings 
with these unnamed complainants. A significant amount of this general evidence has al-
ready been reviewed in relation to the counts pertaining to the named complainants. In ad-
dition to the general evidence of dishonest dealings, there is evidence in the documents 
found in the unit that specific complainants were misled and lied to in the defendants' com-
munications to them …  

Finally, the sheer volume of files involved and the pattern of conduct evidenced as those 
files are individually and collectively considered provides further evidence of deceit rele-
vant to my analysis of this count. 

The documentary evidence seized from the unit clearly establishes that the defendants not 
only organized or participated in organizing a scheme to defraud people throughout the 
world but also regularly implemented the scheme, with considerable success. The scheme 
or plan followed a clear pattern.59  [Emphasis added.] 

The Court of Appeal upheld this analysis, holding that “[t]hese verdicts were overwhelmingly sup-

ported by the documentary evidence about the nature and extent of the fraud committed by the 

appellants with respect to the unnamed victims.”60 

56. Similarly, in this case, the Crown was not required to call each and every taxpayer in respect 

of each and every donation claim for the jury to be permitted to consider that the Crown had estab-

lished a pattern of fraudulent conduct in relation to those claims. On the question of guilt or inno-

cence, the Crown was required to prove only that that value of the fraud exceeded $5,000.  The 

appellant acknowledged that if the jury was satisfied that the appellant was guilty of fraud, there 

                                                 
58 R. v. Drakes, 2006 CanLII 730 (ON SC) at para. 201. 
59 R. v. Drakes, 2006 CanLII 730 (ON SC) at paras. 186-188. 
60 R. v. Drakes, 2009 ONCA 560 at para. 23. 
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was no issue that the $5,000 threshold was met.61  Accordingly, there was no ‘gap’ in the Crown’s 

case on the elements of the offence. 

57. The presentation of Maraj’s summaries in spreadsheet form was an appropriate tool for the 

jury.  In similar circumstances in R. v. Scheel, the Ontario Court of Appeal held as follows: 

We are all of the view that the summaries, based on evidence which had been 
properly admitted, were admissible to assist the jury in understanding the entire 
picture represented by voluminous documentary evidence. The usefulness of the 
summaries depended entirely, however, upon the acceptance by the jury of the 
proof of the facts upon which the summaries were based.62 

D. The curative proviso is not engaged 

58. Section 686(1)(b)(iii) allows an appellate court to dismiss an appeal, 

notwithstanding that the court is of the opinion that on any ground mentioned in subpara-
graph (a)(ii) the appeal might be decided in favour of the appellant, where it is of the opinion 
that no substantial wrong or miscarriage of justice has occurred. 

The alleged error in this case is the investigator’s testimony that she “believed” or “concluded” that 

the donation claims in the appellant’s clients’ tax returns were false.  By the time the jury began its 

deliberations, this was not an issue it had to decide because it had effectively been conceded.  Even 

if the trial judge erred by not treating Maraj’s evidence on this issue as expert evidence (which is, 

of course, not conceded) that error was irrelevant to the verdict, and was accordingly not a ground 

on which “the appeal might be decided in favour of the appellant.”  It follows that the Court below 

could properly have dismissed the appeal despite the alleged error, without resort to the proviso.  

 

 

 

                                                 
61 Pre-charge conference, Proceedings at Trial, June 12, 2013 at p. 6, l. 4-6; Appellant’s Record, 
Part V, Volume V, Tab 11. 
62 R. v. Scheel, [1978] O.J. No. 888, 3 C.R. (3d) 359, 42 C.C.C. (2d) 31 at para. 13. 
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PART IV: COSTS 

59. In accordance with the usual practice in criminal matters, no costs should be ordered.  

 

PART V: NATURE OF ORDER SOUGHT 

60. The respondent requests that the appeal be dismissed, without costs.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DATED at the City of Ottawa, in the Province of Ontario, this 27th day of September, 2018. 

 
 
____________________________________ 
Kevin Wilson 
Counsel for the respondent 
 
 

____________________________________ 
Xenia Proestos 
Counsel for the respondent 
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