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PART I – STATEMENT OF FACTS 

 “Every court has an inherent power and duty to prevent abuse of its process. This is a 
fundamental principle of the rule of law. By recourse to this principle courts ensure that 
executive agents of the state do not misuse the coercive, law enforcement functions of the 
courts and thereby oppress citizens of the state. Entrapment, with which these two appeals 
are concerned, is an instance where such misuse may occur. It is simply not acceptable that 
the state through its agents should lure its citizens into committing acts forbidden by the 
law and then seek to prosecute them for doing so. That would be entrapment. That would 
be a misuse of state power, and an abuse of the process of the courts. The unattractive 
consequences, frightening and sinister in extreme cases, which state conduct of this nature 
could have are obvious. The role of the courts is to stand between the state and its citizens 
and make sure this does not happen.”1 

OVERVIEW 

1. Entrapment, a species of the abuse of process doctrine, enables the judiciary to vacate a 

criminal conviction through a stay of proceedings in order to protect individuals against 

improper and unfair state conduct.2  The doctrine recognizes that although as a society we want 

law enforcement to investigate crime, which includes following up on legitimate investigative 

leads, we do not want officers being the architect of crimes that may not have been committed 

but for the police involvement. Nor do we not want state agents randomly (without some 

articulated bona fide basis tantamount to a “reasonable suspicion”) targeting citizens to see if 

they can entice them to commit a criminal offence. In such cases, as Lord Hoffman has observed, 

“the court has jurisdiction in a case of entrapment to stay the prosecution on the ground that the 

integrity of the criminal justice system would be compromised by allowing the state to punish 

someone whom the state itself has caused to transgress.”3   Allowing the police to engage in any 

investigative step whatsoever, regardless of the context, is antithetical to principles of 

fundamental justice.  As one jurist described it, when considering the rationale for the abuse of 

process and entrapment doctrine:  

…the central consideration underlying the entire principle, is that the various situations in 
questions all involved the defendant standing trial when, but for an abuse of executive 

                                                 
1 R. v. Looseley [2001] UKHL 53 at para 1, per Lord Nicholls of Birkenhead 
2 Kent Roach, “Entrapment and Equality in Terrorism Prosecutions: A Comparative Examination 
of North American and European Approaches”. 80:4 Miss. L.J. 1455 (2010-2011) 
3 R. v. Looseley, [2001] UKHL 53 at para. 36, per Lord Hoffman 
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power, he would not have been before the Court at all. …. in entrapment cases, the 
defendant only committed the offence because the enforcement officer wrongly incited 
him to do so.  True… a fair trial could take place.  But, given that there should have been 
no trial at all, the imperative consideration became the vindication of the rule of law.4 

The doctrine is less about the individual than it is about our collective community values. 

2. This case concerns the application of the entrapment doctrine in the context of purported 

“dial-a-dope” investigations, where the police receive information that someone is selling drugs 

and using a particular phone number to facilitate the transactions.  The Court of Appeal for 

Ontario concluded this “presents challenges to the existing entrapment framework”, particularly 

in relation to the second branch of entrapment that permits the police to offer the opportunity to 

commit a crime when acting in the course of bona fide inquiry.   Relying, in part, on the decision 

of the British Columbia Court of Appeal in R. v. Le5, the Court modified the existing entrapment 

doctrine to permit the police to investigate telephone numbers that are provided to them through 

a single unconfirmed and uncorroborated tip by offering persons associated with those phone 

lines the opportunity to commit a criminal offence in the absence of individualized reasonable 

suspicion.  The Court proposed a new test for the application of entrapment in the context of 

bona fide inquiries into phone numbers as follows: 

[68]      To summarize, to make out entrapment under the first category of the test 
articulated in Mack, the accused must establish: (i) that the police provided an 
opportunity to commit an offence, and (ii) that the police did so without acting either on a 
reasonable suspicion that the accused was already engaged in criminal activity or 
pursuant to a bona fide inquiry. A bona fide inquiry, however, is not necessarily limited 
to a particular geographic location. In the context of a dial-a-dope scheme, the police will 
be engaged in a bona fide inquiry if  they are acting for the purpose of investigating and 
repressing criminal activity and their investigation is directed at a person or persons 
associated with a phone line that is reasonably suspected to be used in the scheme.  

3. It is the Applicant’s position that the Court’s decision has fundamentally restricted the 

entrapment doctrine in a way that undermines investigative fairness.   In the Applicant’s case, the 

majority of the Court of Appeal for Ontario recognized that when the police contacted him 

through a phone number they had received by way of a tip from a confidential source they had 

no “reasonable suspicion” that he was involved in any criminal activity at all (para 48).   Even 

                                                 
4 Takiveikata v. State [2008] FJHC 315. 
5 2016 BCCA 155, leave to appeal ref’d [2016] S.C.C.A. No. 272 
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when the target started to engage in conversation with the undercover officer, the Court held that 

the officer could not have developed any individualized reasonable suspicion by the time he 

provided an opportunity to commit the offence (para 45).  Applying the criteria set out by this 

Court in Mack, without the proposed modification suggested by the majority decision, 

entrapment would have been made out and a stay entered on appeal. Instead, the majority 

dismissed the Applicant’s appeal on the basis that the police were engaged in a bona fide 

investigation into the phone line itself and did not require individualized reasonable suspicion. 

4. Previous jurisprudence of this Court recognized that the “bona fide” investigation 

exception articulated in R. v. Mack was limited to “geographical locations.”6  As the Court 

explained, as an exception to the general rule that the police cannot provide opportunities to 

commit offences absent individualized reasonable suspicion, the police could target a high crime 

geographical area without improperly entrapping people within that area. A majority of the Court 

of Appeal for Ontario  found a that a tip about a phone number could be analogized to a defined 

geographical area, suggesting that: 

[55]      In my view, however, the absence of a set location in dial-a-dope schemes should 
not foreclose the possibility that the police may be engaged in a bona fide inquiry when 
they contact a telephone line associated with a dial-a-dope scheme and provide the 
opportunity to sell drugs. While Barnes considered a physical location, it did not 
foreclose the possibility that the police may be engaged in a bona fide inquiry even in the 
absence of a set location. As Lamer J. observed in Mack, at p. 956, there may be 
situations when the police “know certain other facts, such as a particular location or area 
where it is reasonably suspected that certain criminal activity is occurring”, which allow 
them to provide an opportunity to persons not themselves the subjects of reasonable 
suspicion as part of a bona fide inquiry. 

… 

[58]      ….In my view, where the police reasonably suspect that a phone line is being 
used as part of a dial-a-dope scheme, they may, as part of a bona fide inquiry, provide 
opportunities to people associated with that phone line to sell drugs, even if these people 
are not themselves under a reasonable suspicion. To constitute a bona fide inquiry, the 
investigation must be motivated by the genuine purpose of investigating and repressing 
criminal activity and directed at a phone line reasonably suspected to be used in a dial-a-
dope scheme. 

                                                 
6 R. v. Mack, [1988] 2 S.C.R. 903 
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In the end result the Court concluded that although there was no individualized reasonable 

suspicion in relation to who would answer the phone, the information that was available to the 

police supported the conclusion that they were engaged in a bona fide inquiry in relation to the 

phone number itself so as to fall within the entrapment exception identified in Mack 

5. It is the Applicant’s position that the Court of Appeal for Ontario’s reliance on Mack to 

conclude that the bona fide investigation exception to entrapping police conduct could apply to 

phone numbers mutatis mutandis was misguided.  Expanding the bona fide investigation of a 

defined geographical area linked with high volume criminal activity to the investigation of a 

mobile phone number based on a single tip is not consistent with the limits placed on police 

conduct in Mack and creates a situation where the check and balance that the entrapment 

doctrine seeks to effect is completely obliterated. In doing so, the lower Court conflated 

legitimate “good faith” police conduct with the bona fide inquiry entrapment exception.  The 

Applicant requests that this Court grant leave to appeal to consider this decision but also the 

entrapment “defence” or “excuse” generally which has not been the subject of substantive review 

by this Court for over two decades. 

FACTUAL BACKGROUND 

6. On April 19, 2012, a fellow officer provided D.C. Limsiaco, a member of the Toronto 

Police Service (“TPS”) drug squad, with information received from a confidential informant. The 

information was limited to three facts: a first name, a phone number, and the assertion that the 

cocaine could be purchased from Romeo by calling that number.7  

7. Without any further investigation, D.C. Limsiaco called the number and had an initial 

conversation, which he reproduced in his notes8: 

Male: Hello. 
Limsiaco: Hey, It’s Mike. Matt said I can give you a call. This is Romeo? 
Male: He did, did he? 
Limsiaco: Yeah, said you can help me out? 
Male: What do you need? 
Limsiaco: Two soft. 

                                                 
7 R. v. Ahmad, 2018 ONCA 534 [“Ahmad COA”] at para. 19 
8 Ibid, at para. 20 
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Male: Hold on, I’ll get back to you. 
 Limsiaco: Alright. 

8. D.C. Limsiaco received a call back from the male a short while later. The officer 

recorded this second conversation in his notes as follows9: 

Limsiaco: Hello. 

Male: So what do you need again? 

Limsiaco: Two soft. Where you at? 

Male: Can meet you at Yorkdale. 

Limsiaco: Sure. $160 good, an hour? 

Male: $140, hour’s good, go by theatres. 

 Limsiaco: Cool. 

9. In his testimony at trial, D.C. Limsiaco acknowledged that his notes were not a verbatim 

transcript of the call, but both parties at trial as well as the judge accepted that the notes were an 

accurate record of the conversation. According to D.C. Limsiaco, he began the conversation by 

asking “can you help me out” because he knew this was common parlance in the drug world to 

indicate an interest in purchasing drugs. Similarly, he testified that the individual’s response, 

asking “what do you need” was a common inquiry made by drug dealers. By requesting “two 

soft”, he was indicating his intention to purchase two ounces of powder cocaine.10 

10. D.C. Limsiaco attended the Yorkdale mall shortly thereafter with a supporting team of 

TPS Drug Squad officers. Once there, he received a text message directing him to go to a spot 

near the movie theatre. He called the number, and observed a male of what appeared to be 

Middle Eastern descent, about 5’8” in height with short dark hair and glasses answer his phone 

and walk toward him. D.C. Limsiaco testified that he went outside with the male and exchanged 

the money for the drugs.11 

                                                 
9 Ibid, at para. 21 
10 Ibid, at paras. 20, 22 
11 Ibid, at paras. 23-24 
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11.  Once the exchange was made, D.C. Limsiaco walked away and gave the signal to the 

rest of the team positioned around the mall to arrest the male. The surveillance team moved in 

and arrested the Applicant. The police searched Mr. Ahmad’s person and backpack, discovering 

quantities of cocaine and cash, as well as two cellphones, including one which used the same 

number D.C. Limsiaco had called, and an envelope with “Romeo” written on it.12 

12. The Applicant was charged with trafficking cocaine, possession for the purpose of 

trafficking and possession of the proceeds of crime. The trafficking cocaine charge was 

withdrawn after a preliminary hearing.13 

13. The Applicant’s defence at trial was that the D.C. Limsiaco had actually concluded the 

exchange with a friend of his, Mikey, who he had been with at the mall. Mikey had then 

absconded leaving behind his backpack before the police could arrest him. The police 

approached the Applicant demanding that he provide them with the whereabouts of Mikey. 

When he refused, telling them that he did not know who Mikey was, they arrested him in 

Mikey’s place. The Applicant testified that he did not give the police Mikey’s name because he 

did not want to be seen as a snitch and feared that his safety would be imperiled if he did. The 

Applicant also did not believe the charges would proceed.14  

14. The trial proceeded in the Superior Court of Justice on a judge alone basis in front of 

Justice B. Allen. Justice Allen found that the Applicant’s testimony did not leave her with a 

reasonable doubt, and that she was convinced of his guilt beyond a reasonable doubt. The trial 

judge had several concerns about the Applicant’s credibility. In part, the trial judge relied on the 

following observation in rejecting the Applicant’s evidence: 

 [45]           Mr. Ahmad testified he was 23 years of age and had graduated or was about to 
graduate from York University around the time he was arrested. It seems as though he 
had his future ahead of him. This also raises a question why a person in his position 
would not, if he were innocent, attempt to salvage his life and future from these very 
serious criminal charges by giving the name of the other guy, if there was really another 
guy. 
 

                                                 
12 Ibid, at para. 25 
13 Ibid, at para. 26 
14 Ibid, at para. 27 

105



7 
 

 
 

The trial judge convicted him of both possession for the purpose of trafficking and possession of 

the proceeds of crime.15 

15.  The Applicant subsequently brought an application to stay the proceedings arguing that 

the police had offered him an opportunity to commit an offence in the absence of reasonable 

suspicion. The entrapment application was argued on the basis of whether Officer Limsiaco had 

reasonable suspicion to offer the Applicant an opportunity to commit an offence. The Crown did 

not argue that the police were engaged in a bona fide inquiry. Justice Allen concluded that D.C. 

Limsiaco had acquired the requisite reasonable suspicion once the person on the phone asked 

D.C. Limsiaco “what do you need?”. She concluded that the conversation leading up to this point 

had only consisted of legitimate investigative steps, and had not reached the point of offering an 

opportunity to commit an offence. As a result, she dismissed the application to stay the 

proceedings, and ultimately sentenced the Applicant to two years less than a day in prison.16 

THE DECISION OF THE COURT OF APPEAL 

16. The Applicant appealed his conviction, the dismissal of his stay application and his 

sentence to the Court of Appeal for Ontario. On the Crown’s motion, the Applicant’s appeal was 

joined with another outstanding appeal, R. v. Williams17, as both raised issues relating to the 

proper application of the entrapment doctrine in the context of dial-a-dope drug dealing 

operations. 

17. The Court of Appeal unanimously dismissed the Applicant’s appeal on all grounds. The 

Applicant appealed his conviction primarily on the ground that the trial judge wrongly used his 

decision to deny that he knew Mikey and remain silent to infer his guilt, demonstrated by her 

comment questioning “why a person in his position would not, if he were innocent, attempt to 

salvage his life and future from these very serious criminal charges by giving the name of the 

other guy, if there was really another guy.” Justice Hourigan, writing for the majority, dismissed 

                                                 
15 R. v. Ahmad, 2014 ONSC 3818. 
16 R. v. Ahmad, 2015 ONSC 652. R. v. Ahmad, 2015 ONSC 4269 
17 Mr. Williams will also be applying for leave to appeal the decision to this Court and the 

Applicant adopts the arguments contained in that application to the extent that it is relevant to the 

Applicant’s request for leave to appeal. 
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this ground, holding that “he trial judge was entitled to rely on the internal inconsistencies in Mr. 

Ahmad’s testimony to reject his evidence” and that she had not used the Applicant’s silence as a 

reason to reject his testimony.18  

18. The panel split on the reason for dismissing the appeal on the issue of entrapment. In the 

majority, Justice Hourigan, writing for himself and Justice Brown, concluded that, contrary to 

the trial judge’s finding, the police offered the Applicant an opportunity to commit an offence 

without reasonable suspicion. Justice Hourigan determined that D.C. Limsiaco offered the 

Applicant an opportunity to commit an offence when he asked him for “two soft”. In the 

majority’s view, there was an absence of suspicion because there was no investigation of the 

information, nor were there any details provided about Romeo beyond a name and the Applicant 

“did not confirm that he was ‘Romeo’ during the call”.19 

19. Despite the fact that it had not been argued at trial, and had been raised by the Crown for 

the first time on appeal, the majority proceeded to consider whether D.C. Limsiaco had acted in 

the course of a bona fide inquiry, pursuant to this Court’s decision in R. v. Barnes. Justice 

Hourigan acknowledged that the “absence of a set location in a dial-a-dope scheme presents 

challenges to the existing entrapment framework”. He concluded however that this absence 

“should not foreclose the possibility that the police may be engaged in a bona fide inquiry when 

they contact a phone line associated with a dial-a-dope scheme.” Justice Hourigan recognized 

that it was only where police reasonably suspected that the phone line was being used for a dial-

a-dope scheme that they were entitled “to provide an opportunity to a person associated with that 

phone line as part of a bona fide inquiry.”20 

20.   Justice Hourigan distinguished reasonable suspicion that the individual who answered 

the phone was engaged in drug-dealing activity versus reasonable suspicion that the phone line 

itself was being used for that activity, and took the view that reasonable suspicion vis-à-vis the 

latter may exist even in the absence of the former, as “the relevant considerations will vary 

depending on the context”. The majority concluded that D.C. Limsiaco reasonably suspected that 

the phone line, although not the Applicant, was associated with drug-dealing, and was therefore 
                                                 
18 Ahmad COA, at paras. 82-86 
19 Ibid, at paras. 42, 44, 47 
20 Ibid, at paras. 55, 59 
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engaged in a bona fide inquiry. Justice Hourigan determined that “police are not required to 

investigate the reliability of a source before embarking on a phone conversation.” He pointed to 

the fact that the person on the phone did not deny that he was Romeo and made no inquiries 

about the name. He noted that D.C. Limsiaco asked the person to help him out, “a common 

phrase in the drug trade”, and was met with the response “what do you need”, another “common 

phrase in the drug trade”. Ultimately, the majority concluded that “While the objectively 

discernible facts do not rise to the level of reasonable suspicion that Mr. Ahmad specifically was 

already engaged in criminal activity, they do support reasonable suspicion that the phone line he 

was using was being used to sell drugs.”21 

21. Justice Himel (ad hoc) concurred in the result, but disagreed with the majority that the 

police did not have reasonable suspicion that the Applicant was engaged in dealing drugs. Justice 

Himel offered two criticisms of the majority’s approach. First, she noted that it was unrealistic to 

suggest that one could have reasonable suspicion that the phone line was being used to deal 

drugs, but not reasonably suspect that the individual answering the phone was dealing drugs, 

because, as she observed, “phones are increasingly personal”. Second, she questioned why the 

facts that could support reasonable suspicion of the phone line did not also support reasonable 

suspicion of the person answering the phone. As she observed, the majority rejected the 

possibility that the response “what do you need” justified a reasonable suspicion that the 

Applicant was engaged in drug dealing, but warranted the police having reasonable suspicion 

that the phone line was associated with drug dealing. Justice Himel also disagreed that a request 

for a specific amount of drugs constituted an opportunity for the purpose of the entrapment 

analysis.22 

22. After his appeal was dismissed, the Applicant sought bail pending the outcome of this 

application. The Crown opposed. Justice Hourigan granted the bail application, and endorsed the 

application, noting that “[t]he appeal is not frivolous and there is, in my view, a significant 

                                                 
21 Ibid, at paras. 67, 75, 77-78 
22 Ibid, at paras. 109-110, 116 
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reviewability interest given the state of the law on the issue of entrapment.23” 

PART II – STATEMENT OF ISSUES 

23. This leave application raises the following issues of national interest and public 

importance: 

Issue One: Did the majority err by expanding the application of bona fide inquiry 
branch of the entrapment doctrine to permit police to offer an opportunity to any one 
associated with a phone number on the basis of a single uncorroborated tip and in the 
absence of individualized reasonable suspicion?  

Issue Two: Did the Majority Err in Holding that the Trial Judge was Permitted to 
Reject the Applicant’s Credibility by Questioning his Decision not to provide the Name 
of the Perpetrator? 

PART III – STATEMENT OF ARGUMENT 

ISSUE 1: DID THE MAJORITY ERR BY EXPANDING THE ENTRAPMENT DOCTRINE TO 
MOBILE PHONE NUMBERS? 
24. As explained by this Court in R. v. Barnes24, the exception for bona fide inquiries 

undertaken in respect of a “tailored geographical” location is not “random” virtue testing because 

of the known link between the crime under investigation and the defined location in which 

individuals are approached.  However, reasonable suspicion that criminal activity is occurring in 

a particular geographic location only arises where there is a credible basis (or “reasonable 

suspicion”) to believe that such activity is occurring on a regular basis within the defined area25. 

                                                 
23 Endorsement of Justice Hourigan, June 22, 2018. This view is shared by many trial judges.   

Inconsistency is the hallmark of the law of entrapment in Canada right now.  This frustrates the 

ability of law enforcement to define what acceptable or unacceptable conduct is and also 

frustrates the ability of affected persons to meaningfully review state action. See for example, the 

recent comments of Pringle J. in R. v. Clarke, 2018 ONCJ 263 at paras. 26-36 
24 R. v. Barnes, [1991] 1 S.C.R. 449, 63 C.C.C. (3d) 1 
25 Recall that in R. v. Barnes, the information that the police had in relation to Granville Mall 

was as follows:  

(a) Of the 2,294 persons charged with drug offences, approximately 22% were from 
incidents in the Granville Mall area; 
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It cannot arise from a single report. For instance, if the police received a single tip (of unknown 

reliability) that someone was selling cocaine on the front lawn of the Supreme Court of Canada, 

they would not be permitted to randomly approach people in an undercover capacity on the lawn 

and engage them in a conversation to test the waters as to whether they would be prepared to sell 

cocaine.  There would be no individualized suspicion and no “particular location26” for which it 

could be “reasonably suspected” that drug trafficking was occurring.   Doing so would be 

entrapment amounting to an abuse of process.  Yet in the analysis of the majority below, a single 

tip of unknown reliability in relation to the mobile phone number allowed the police officer to 

call that number and randomly canvass whether the person who answered would sell them drugs. 

Properly analogizing a phone number to a geographic location would require the police to have 

numerous tips about the same phone number. The very fact that mobile phone numbers are 

ubiquitous and also transferrable (by simply moving a SIM card from one device to another) 

makes grafting the analysis of the physical location bona fide inquiry exception on to a mobile 

phone number problematic. 

25. The proper approach is illustrated by the British Columbia Court of Appeal in R. v. Swan, 

and it conflicts with the approach of the majority in the Court below. In Swan, the police 

compiled a list of telephone numbers associated with drug dealing through sources like 

anonymous tips, and then began calling the numbers at random and offering those individuals the 

opportunity to sell drugs. The Court held that this behavior did not constitute a bona fide inquiry 

because the police proceeded 

armed only with mere suspicion and the hope that their unknown targets will provide the 
‘something more’ which was a necessary precursor to the invitation to traffic in drugs. 
They pursued their investigative goals in circumstances where more information was, or 
could have been, available to them, but which they chose to disregard for reasons of 
expediency.27  

                                                                                                                                                             
(b) 506 arrests were made on the mall resulting in 659 charges -- 289 for trafficking, 199 

for possession for the purpose of trafficking; 

(c) 315 arrests were made in "buy and bust" operations resulting in 475 charges. 
26 R. v. Barnes, supra at para 18. 
27 R. v. Swan, 2009 BCCA 142 at para. 143 
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Contrary to the later distinction by a different panel of the same court in the Le case,28 which was 

relied upon by the majority in the Court below29, it was not the fact that the police made 

hundreds of random calls that established entrapment, but the fact that the police made calls to 

individuals on the list based only on bare, uncorroborated tips. The frequency of the calls was not 

the issue.  It was the randomness and lack of investigation associated with each individual call. 

26. Even assuming a bona fide inquiry exception can apply by analogizing the “high crime 

geographical location” with a “high crime mobile phone number” as the Court of Appeal did, 

there was no basis upon which the police could reasonably suspect that the number in this case 

was such a phone number. The police acted on a single tip in relation to the phone number that 

they contacted.   There was no evidence that the phone number was believed to be involved in 

multiple drug transactions apart from the single tip that the police had received. As the majority 

concluded, it did not amount to a reasonable suspicion vis-à-vis an individual person.  Similarly, 

when they called the number there was nothing about the initial communication (before an 

opportunity to commit the offence was presented) that amounted to “reasonable suspicion”.  

Notwithstanding this, because of advances in technologies and the purported difficulties in 

investigating “dial-a-dope” crimes, the Court of Appeal was prepared to conclude that a vague, 

unsupported and unsubstantiated tip in relation to a phone number was analogous to an 

ascertainable and defined “high-crime” geographical location so as to extend the “bona fide” 

inquiry exception in Mack to the digital world.   

27. This expansion of the bona fide inquiry exception by the Court of Appeal dilutes the 

entrapment doctrine to such an extent that it no longer protects individuals at all.  The 

“exception” is no longer exceptional.  If the Court of Appeal is right, police in Ontario need only 

an unverified rumour that drugs can be purchased by calling a specific number to offer a 

potentially limitless number of unknown persons who happen to answer the phone the 

opportunity to commit a criminal offence through this wide scale random virtue testing.  The 

entrapment doctrine so applied has been neutered so as to be unrecognizable and does nothing to 

prevent the abuse of state power it aims to curb.  The purported “law enforcement” necessity 

justification for modifying the entrapment doctrine in the “dial-a-dope” context is not persuasive. 

                                                 
28 Le, supra at para. 96 
29 Ahmad CoA at paras. 62-63 
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28. Expanding the permissible ambit of police investigative techniques to capture the 

circumstances of this case limits the ability of the judiciary to properly scrutinize police conduct.  

Unnecessary restriction of the entrapment doctrine is particularly problematic given that 

racialized and other disenfranchised people are disproportionately subject to such techniques and 

there is a greater risk of systemic or subconscious bias affecting policing decisions.  As Professor 

Tanovich persuasively argues: 

Allowing the police to target areas to facilitate drug crime [or a phone number on the basis 
of the Court of Appeal decision], in an apparent effort to defeat it, has the potential to 
harass, tempt, and ultimately engulf countless individuals in the criminal justice system.  In 
addition, being poor and racialized makes it more likely you will be harassed and tempted 
as the “war on drugs” has a disproportionate impact on poor and racialized communities.  
Judicial control and Charter scrutiny of putative entrapment techniques that contain ‘the 
potential for abuse inherent in such low-visibility exercise of discretionary power’ is 
therefore, essential to protect against overreaching and discriminatory policing.30   

29. Although concurring in the result, Justice Himel departed company with the majority 

reasoning.  Justice Himel applied existing entrapment case law and concluded, on the facts, that 

the police had the requisite suspicion to target the Applicant. Justice Himel also criticized the 

majority for inconsistently applying the reasonable suspicion analysis, questioning how facts that 

were incapable of rising to reasonable suspicion of the applicant were sufficient to found 

reasonable suspicion of the phone number itself.  The Applicant disagrees with her ultimate 

conclusion, but the inability of three judges of the Court to agree with the application on of the 

entrapment doctrine and the creation of a revised test by the majority of the lower Court 

highlight the need for this Court to provide guidance on this issue. 

30. Finally, quite apart from the new analysis undertaken by the Court of Appeal, the various 

conflicting decisions that have attempted to apply the bona fide inquiry exception and to 

distinguish between legitimately pursuing an investigative step and improperly enticing or 

offering the opportunity to commit an offence demonstrate that it is time for this Court to revisit 

the entrapment doctrine in any event.   As Justice Trotter (as he then was) noted in the trial 

decision in the companion case of R. v. Williams 2014 ONSC 2370: 

                                                 
30 D. Tanovich, “Rethinking the bona fides of entrapment” (2011) 43:2 U.B.C. Law Review 417 
citing Iacobucci J. in R. v. Mann 2003 SCC 52 at para 18 in the context of street-level police 
encounters. 
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[20]           The entrapment jurisprudence draws an important distinction between 
investigating a tip, on the one hand, and providing an opportunity to commit an offence, 
on the other.  Conceptually, the distinction is straightforward.  The case law 
demonstrates that its application tends to involve subtle variations, sometimes leading 
to apparent inconsistencies. 

31. Additionally, as a matter of fundamental fairness to the Applicant, although the trial 

judge concluded that the Applicant had not satisfied the Court that there was entrapment on the 

basis that she had concluded that there was individualized reasonable suspicion, the “bona fide 

inquiry” exception in relation to the mobile phone number itself was never argued at trial.  The 

Crown raised the issue for the first time on appeal at the Court of Appeal for Ontario.  It was not 

raised at trial for good reason, as there was no suggestion that the police had information that a 

mobile number was being used as part of a large scale “dial-a-dope” investigation at all.  The 

phrase “dial-a-dope” does not appear once in the trial judge’s entrapment ruling, in the reasons 

for judgment or the reasons for sentence.   The police were investigating a purported drug dealer 

named Romeo and had a contact number for him – nothing more.  There was not an iota of 

evidence that the number was being used as part of a commercial operation involving multiple 

drug transactions.  The Court’s conclusion at paragraph 56 and following of their judgment that 

expanding the bona fide inquiry exception was necessary given the problems and difficulties 

investigating purported “dial-a-dope” investigations was not grounded in any evidence.   The 

investigative necessity rationale in relation to “dial-a-dope” investigations which was relied upon 

by the Court to anchor their conclusions did not even arise on this record. 

32. If leave is granted, the Applicant will argue that this Court needs to provide guidance on 

the bona fide inquiry exception where there is no individualized suspicion.  The Applicant will 

ask the Court to consider whether the right to be left alone from state interference in this context 

is greater than the state’s legitimate interest in suppressing and prosecuting criminal conduct.  

ISSUE 2: DID THE MAJORITY ERR IN HOLDING THAT THE TRIAL JUDGE WAS PERMITTED 
TO REJECT THE APPLICANT’S CREDIBILITY BY QUESTIONING HIS DECISION NOT TO PROVIDE 
THE NAME OF THE PERPETRATOR? 

33. If this Court grants leave to appeal on the issue of entrapment, the Applicant also seeks 

leave to appeal the decision of the Court below dismissing his appeal on the ground that the trial 

judge improperly used his decision to remain silent to undermine his credibility. The Applicant’s 
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position at trial was that he was the “fall guy” for an associate, Mikey, who had managed to 

escape the grasp of the police. He declined to provide the police with Mikey’s name at the time 

of his arrest, as he feared becoming known as a snitch. The trial judge rejected the Applicant’s 

testimony, questioning why the Applicant did not engage with the police by asking “what the 

problem was, why the police wanted to know who the other guy was”, and “why a person in [the 

Applicant’s] position would not, if he were innocent, attempt to salvage his life and future from 

these very serious criminal charges by giving the name of the other guy, if there was really 

another guy.” 

34. This constituted improper reasoning. As this Court held in R. v. Turcotte, “[a]n inference 

of guilt cannot logically or morally emerge from the exercise of a protected right. Using silence 

as evidence of guilt artificially creates a duty, despite a right to the contrary, to answer all police 

questions.”31 The Court of Appeal for Ontario held that the trial judge was simply rejecting the 

Applicant’s explanation and using that rejection to assess his overall credibility. It is the 

Applicant’s position that the Court below has it backward. In fact, the trial judge rejected his 

explanation of what happened in part because she found it incredible that someone in his 

possession would choose to remain silent in the face to police questioning. This fundamentally 

undermines the right to remain silent which is sacrosanct vis-à-vis criminal investigations.  The 

trial judge improperly reasoned that the Applicant’s testimony did not ring true because an 

innocent person in his position would have provided the name immediately rather than risk 

arrest. This constitutes an error of law which contributed to a miscarriage of justice.  The 

Applicant requests leave to appeal on this issue to right the wrong committed by the trial judge. 

PART IV – SUBMISSION REGARDING COSTS 

35. The Applicant does not request costs. 

PART V – ORDER SOUGHT 

36. The Applicant requests that the Application for leave to appeal be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 10th day of September, 2018. 

                                                 
31 R. v. Turcotte, 2005 SCC 50 at para. 50 
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