
 

 

25 October 2018 

By E-mail and by Hand 

 

Mr. Roger Bilodeau, Q.C. 

Registrar 

Supreme Court of Canada 

301 Wellington Street 

Ottawa, Ontario K1A 0J1 

 

Dear Mister Registrar: 

 

RE: - Javid Ahmad v. Her Majesty the Queen (38165) & Landon Williams v. Her Majesty 

the Queen (38304) 

 

Please accept this letter as the response of Her Majesty the Queen, the respondent, to the 

applications for leave to appeal filed in the two above-mentioned files. The respondent supports 

the granting of leave by this Court in both cases, but only on the issue regarding the application 

of the entrapment doctrine, and not on the issue of credibility, the second question raised by 

Mr. Ahmad, the whole without costs. 

 

The entrapment issue meets the public importance criterion 

The respondent agrees that it is of public importance that the Court clarify the application of the 

entrapment doctrine – as established in R. v. Mack, [1988] 2 S.C.R. 903 and R. v. Barnes, [1991] 

1 S.C.R. 449 – in the context of “dial-a-dope” investigations, in order to provide guidance to 

lower courts as well as to prosecutors and investigators. Such investigations typically begin by 

the receiving of a tip, more or less compelling, that a certain telephone number is associated to a 

drug trafficker. Armed with that information, a police officer, acting covertly, then calls that 

number to inquire as to whether the interlocutor is involved in drug trafficking and can provide 

drugs to the officer. This is normally followed by a “controlled buy” after which the seller is 

arrested. The legal issue that flows from such police operation is whether it amounts to 

entrapment. 

 

In the respondent’s view, this Court’s intervention is required, notably due to the inconsistent 

approaches adopted by provincial appellate courts in applying the doctrine of entrapment to 

“dial-a-dope” investigations. 

 

In R. v. Le, 2016 BCCA 155, leave refused, [2016] 2 S.C.R. ix, the Court of Appeal of British 

Columbia held that a police officer, acting on a tip that drug trafficking was being conducted 

from an identified telephone number and having had pre-transaction discussions with an 

interlocutor about drug dealings, had reasonable suspicion that such interlocutor is involved in 

drug trafficking. The Court thus concluded that the doctrine of entrapment was not engaged 

(pursuant to the first branch of the Mack test summarized at pp. 964-5 of the S.C.R.). 
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In R. v. Gladue, 2012 ABCA 143, leave refused, [2012] 3 S.C.R. xii (not referred to by the 

applicants), the Court of Appeal of Alberta held that the police had entrapped the accused. In that 

case, the police received a tip from a first time informer with a criminal record that a phone 

number was being used to sell crack cocaine in a dial-a-dope scheme. The informer specified two 

locations where the drugs were typically sold and named individuals associated with the number. 

The Court of Appeal ruled that this information did not amount to reasonable suspicion. While 

the assessment of reasonable suspicion is eminently fact-driven, the result reached in Gladue 

remains difficult to reconcile with the approach and conclusion in Le.  

 

The reasons for judgment in the cases at bar also illustrate the difference of approach between 

appellate judges on this issue, notably on the assessment of the reasonable suspicion threshold. 

The majority of the Ontario Court of Appeal concludes that the police, in the case of Mr. Ahmad, 

acting under circumstances similar to those in Le, did not have a reasonable suspicion. The 

majority finds the grounds for Mr. Williams also insufficient, even if they are more substantial 

due to his prior drug-related activities. The majority, however, rules that the police made bona 

fide inquiries by finding reasonable suspicion that the telephone line was used for drug 

trafficking, thus nullifying entrapment (pursuant to the second branch of the Mack test).  

 

In separate reasons, Justice Himel concurs with the majority as to the result, but opines that the 

police met the threshold of reasonable suspicion before providing an opportunity to the 

applicants to make a drug deal. Justice Himel finds reasonable suspicion in the grounds obtained 

prior to the phone calls, as well as in the conversations between the applicants and the police 

officers prior to the latter providing the former with an opportunity to sell drugs. Justice Himel 

adds that her  conclusion is based on R. v. Imoro, 2010 ONCA 122, aff’d 2010 SCC 50, [2010] 3 

S.C.R. 62 and R. v. Ralph, 2014 ONCA 3. She also underscores that the analysis should not parse 

the conversations and should focus on the core question: whether the police conduct is really 

offensive. Her approach essentially echoes that of the British Columbia Court of Appeal in Le. 

 

Mr. Ahmad’s leave application on credibility does not meet the public importance criterion 

Mr. Ahmad seeks further appellate review of the trial judge’s credibility findings. The Court of 

Appeal found that the trial judge simply assessed Mr. Ahmad’s credibility in the context of his 

evidence at trial, but that she did not use his silence to reverse the burden of proof. This 

assessment is borne out of a fair reading of the trial judge’s reasons. 

 

This proposed ground of appeal raises no issue of public importance justifying an intervention by 

this Court. As confirmed in R. v. Hill, 2015 ONCA 616, at para. 43 (which refers to both R. v. 

Turcotte, 2005 SCC 50, [2005] 2 S.C.R. 519, at paras. 46-58 and R. v. Palmer, 2008 ONCA 797, 

at para. 9), trial courts may use inconsistencies in an accused’s evidence to assess their 

credibility. Doing so does not tread upon the right to silence.  

 

The applicable law in this area is clear and was properly applied by both the trial judge and the 

Court of Appeal. Leave on this issue should not be granted. 

 

In the event that this Court grants leave, it should restrict the scope of the appeal to the 

entrapment issue. 
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Trusting that this will meet with your approval, I remain; 

 

Yours sincerely, 

 

 

 

__________________________________ 

Nick Devlin 

Public Prosecution Service of Canada 

Suite 900, 700 – 6th St. S.W. 

Calgary, Alberta, T2P-0T8  

 

Tel.: (403) 299-3878 

Fax: (403) 299-3966 

Email: nick.devlin@ppsc.gc.ca   

 

Counsel for the respondent  

 

________________________________ 

François Lacasse 

Public Prosecution Service of Canada 

160 Elgin Street, 12th Floor 

Ottawa, Ontario K1A 0H8 

 

Tel.: (613) 957-4770 

Fax: (613) 941-7865 

E-mail: flacasse@ppsc-sppc.gc.ca  

 

Ottawa agent for the respondent 

 

cc.  Marie-France Major, agent for the applicant, Javid Ahmad 

 Thomas Slade, agent for the applicant, Landon Williams  

  

mailto:nick.devlin@ppsc.gc.ca
mailto:flacasse@ppsc-sppc.gc.ca

