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PART I: STATEMENT OF THE CASE 

1. One of the issues on this appeal is whether a breach of provincial law can qualify as an 

unlawful act for purposes of fixing criminal liability for manslaughter. In the circumstances of this 

case, the Appellant committed an act which contravened Québec law but if committed in Ontario 

would be lawful.1 It follows that in Ontario there would be no criminal liability while in Québec 

there would (assuming all other essential elements were proven beyond a reasonable doubt). The 

effect of treating a breach of a provincial law as an unlawful act for the law of manslaughter is to 

allow for the possibility that conduct would be criminal in one province and not another. This 

appeal concerns the correctness of this interpretation.   

PART II: POSITION ON QUESTIONS IN ISSUE 

2. The Criminal Lawyers’ Association (“CLA”) respectfully submits that criminality should 

not be determined by the province in which the act takes place.  Criminal law is a federal matter 

and should be applied uniformly across the country.  Consequently, the “unlawful act” for unlawful 

act manslaughter should be interpreted to refer to breaches of federal law. The jurisprudential and 

statutory history of the Criminal Code, as well as the overriding principle that there ought to be a 

uniform application of the criminal law across the country, commends this result.  Contravention 

1 Appellant’s factum, at para. 104: even before the Naturopathy Act, S.O. 2007, c. 10, Sch. P, at s. 

4 came into force, intravenous therapy was allowed for naturopathic doctors under the Drugless 

Practitioners Act, R.S.O. 1990, c. D. 18. Since 2008, more provinces have enacted legislation to 

permit naturopaths to administer an intravenous injection. See for example: Naturopathic 

Physicians Regulation, B.C. Reg. 282/2008, at s. 5; Naturopaths Profession Regulation, AB. Reg. 

126/2012, at s. 14; The Naturopathic Medicine Act, S.S. 2015, C. N-3.11, at s. 24.
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of a provincial statute should not qualify as an “unlawful act” for fixing criminal liability under s. 

222(5)(a) of the Criminal Code.  

PART III: ARGUMENT 

3. While not defined in the Criminal Code, it is beyond dispute that not all unlawful acts 

qualify as “unlawful acts” for the purposes of unlawful act manslaughter.2 Courts across Canada 

have attempted to define the scope of “unlawful act” to ensure that only those deserving of criminal 

sanction are convicted of unlawful act manslaughter. Two interpretative techniques have been used 

by Courts to accomplish this purpose; one is the older “true crime” model, another is the modern 

“dangerousness” model. 

4. The provisions of the Criminal Code have influenced the creation and development of these 

two models.  Section 164 of the Criminal Code, 1927 specified that it was an indictable offence to 

willfully disobey “any Act of Parliament of Canada or of any legislature in Canada” (emphasis 

added) unless some other penalty or punishment was expressly provided.3  In 1953-54, this section 

of the Criminal Code, 1927 was repealed and replaced by a provision that made it an indicatable 

offence to wilfully disobey an Act of Parliament.4  Prior to the 1953-54 amendment, s. 164 allowed 

Courts to fix liability for unlawful act manslaughter on the basis of breaches of provincial laws 

because contravening a provincial law was a criminal offence. In that era, the “true crime” model 

flourished.  After the 1953-54 amendment, that route to liability was no longer available as it was 

no longer a criminal offence to contravene a provincial statute. As well, after the 1953-54 

amendments, there was a move towards the modern “dangerousness” model. Each approach is 

2 R. v. Cole (1981), 64 C.C.C. (2d) 119 (O.N. C.A.), at para. 18; R. v. Adkins (1987), 39 C.C.C. 
(3d) 346 (B.C. C.A), at para. 16. 
3 R.S.C. 1927, c. 36, s. 164. 
4 S.C. 1953-54, c. 51, s. 107. 



3 

rooted in a common law desire to identify conduct which is deserving of criminal sanction from 

that which is not.  

A. The First Approach: “True Crime” Model 

5. The first approach that developed in the jurisprudence to narrow the definition of “unlawful 

act” is the “true crime” approach.  Under this model, Courts were preoccupied with finding a “true 

crime” as the underlying unlawful act, either through a breach of a Criminal Code provision – 

including s. 164 of the Criminal Code, 1927 – or where the act was malam in se5 or a violation of 

a statute designed to prevent injury to the public.6 Courts were focused on whether the act carried 

with it the requisite degree of moral turpitude to justify criminal sanction – the difference between 

malum in se and malum prohibitum7. Where the unlawful act was malum in se, criminal liability 

posed no doctrinal issue; however, where it was merely an act malum prohibitum, the conduct 

must be in contravention of a statute designed to prevent injury to the person to fix criminal 

liability. 

6. Contraventions of provincial laws regulating the sale of alcohol8 and hunting out of season9

did not qualify as unlawful acts for the purposes of unlawful act manslaughter under this test.10

5 An act which was inherently wrong – clearly deserving of sanction. 
6 R. v. Forseille (1920), 35 C.C.C. 171 (Sask. C.A.), at para. 9; R. v. Nickle (1920), 34 C.C.C. 15 
(Alberta Supr.  Ct. Appeal Div.), at paras. 20 and 51; R. v. D’Angelo, (1927), 48 C.C.C. 127 (O.N. 
C.A.), at para. 39; R. v. Lawson (1938), 70 C.C.C. 384 (Man. King’s Bench), at para. 15; R. v. 
Adams (1943), 80 C.C.C. 269 (Que. Sessions of the Peace), at para. 13. 
7 This refers to an act which is wrong solely because it is prohibited. 
8 R. v. D’Angelo, supra note 6. 
9 R. v. Lawson, supra note 6; R. v. Adams, supra note 6; R. v. Forseille, supra note 6. 
10 While a breach of the provincial Highway and Traffic Act did: see R. v. Nickle supra note 6 

where the Court found the statute was designed to protect members of the public from danger of 

bodily harm. 
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These contraventions, and the like, were described as malum prohibitum, and were prohibited by 

statutes that were not designed to prevent injury to people; rather in the former, the statute was 

designed to regulate and limit the consumption of alcohol by prohibiting its sale, and in the latter 

case, the statute was designed to protect wild game.  

7. In some cases, the definition of unlawful act was explicitly anchored in s. 164 of the 

Criminal Code, 1927, such as in R. v. Forseille.  Mr. Forseille killed another person while hunting 

moose out of season (a violation of a provincial statute). The Saskatchewan Court of Appeal found 

that the provincial statute provided a penalty for the act and therefore concluded, “it does not 

appear to be the intention of the Criminal Code to make the breach of a provincial statute, or the 

results that follow, a crime.”11

8. Similarly, the majority of the Ontario Court of Appeal in R. v. D’Angelo concluded that 

while selling alcohol “may be an infraction of provincial legislation [Ontario Temperance Act], s. 

164 of the Cr. Code not applying here, it is not unlawful in the sense of that unlawfulness which 

is a necessary element in determining whether an act amounts to manslaughter.”12 The dissenting 

reasons equally focused on whether a violation of a provincial act could be an unlawful act for the 

purposes of unlawful act manslaughter. Hodgins J.A. reasoned that as a result of s. 164 of the 

Criminal Code, 1927, “[a]n unlawful act is created by willfully disobeying a Provincial Statute.”13

9. Cases decided under this approach were preoccupied with finding a “true crime” either 

through the breach of a Criminal Code provision (including s. 164, Criminal Code, 1927) or by an 

act which was inherently bad or done in contravention of a statute done to protect the public from 

11 R. v. Forseille, supra note 6, at para. 8. 
12 R. v. D’Angelo, supra note 6, at para. 3. 
13 Ibid, at para. 18. 
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dangerous conduct. This ensured that only those who had committed acts of sufficient moral 

turpitude would be found guilty of unlawful act manslaughter. 

B. The Second Approach: “Dangerousness” Model 

10. The second approach, which developed after the 1953-54 amendments to the Criminal 

Code, is the modern “dangerousness” approach.14

11. Around the same time as the statutory amendments to the Criminal Code in 1953-54, the 

Courts started to move away from the distinction between malum in se and malum prohibitum, 

noting that the difference was more academic than meaningful.15 Moreover, an assessment of what 

acts are intrinsically wrong was recognized as being inherently idiosyncratic. Still, Courts searched 

for some method to distinguish amongst the myriad of unlawful acts that could qualify as unlawful 

act manslaughter. Something beyond the fact of an unlawful act per se was necessary to establish 

the necessary degree of moral culpability to justify criminal sanction. That came to be a 

requirement of objective dangerousness. 

12. An “unlawful act” could only qualify for unlawful act manslaughter where the act was 

objectively dangerous, meaning that a reasonable person would foresee a risk of bodily harm.16

This ensured that the act carried with it the necessary degree of moral turpitude and 

blameworthiness to ground criminal liability.17

14 R. v. Cole, supra note 2; R. v. Adkins, supra note 2; R. v. DeSousa, [1992] 2 S.C.R. 944; R. v. 
Creighton, [1993] 3 S.C.R. 3. 
15 R. v. Adkins, supra note 2, at paras. 16-17. 
16 R. v. Cole, supra note 2, at para. 18; R. v. DeSousa, supra note 14, at paras. 27-28; R. v. 
Creighton, supra note 14, at para. 12. 
17 R. v. Cole, supra note 2, at para. 18. 
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C. Question left unanswered by the “dangerousness” approach  

13. The question of whether a violation of a provincial statute could constitute an unlawful act 

has not been addressed in detail in cases employing the modern “dangerousness” approach.  

14. Notably, the Court of Appeal for Ontario in R. v. Cole, commented that:  

“the appellant in giving away the capsules, although it was morally 

reprehensible conduct because of the excessive quantities, was not prohibited 

by any federal statute and accordingly it was not an unlawful act within the 

meaning of s. 205(5)(a) of the Code, although it was capable of constituting 

criminal negligence within the meaning of s. 205(5)(b).”18 (emphasis added) 

15. This finding suggests that a violation of a provincial statute could not qualify as an unlawful 

act for purposes of unlawful act manslaughter. Accordingly, the Court found it unnecessary to 

inquire into the second requirement; namely that the conduct be objectively dangerous.19

16. Other appellate decisions have not commented on the question of whether the underlying 

act can be a provincial offence given that the underlying acts at issue in those cases were also 

Criminal Code offences.20

17. In DeSousa, Sopinka J. noted that the requirement of an underlying unlawful act could be 

satisfied by offences prohibited by federal or provincial legislation.21 There was no discussion 

about the uniform application of criminal sanction across the county, the consequence of the 

provincial legislation effectively defining criminal activity, or the 1953-54 amendments to the 

18 Ibid, at para. 32. 
19 Ibid, at para. 33. 
20 R. v. Lelievre (1962), 132 C.C.C. 288 (O.N. C.A.); R. v. Tennant (1975), 23 C.C.C. (2d) 80 
(O.N. C.A.); R. v. Kitching (1976), 32 C.C.C. (2d) 159 (Man. C.A.); R. v. Adkins, supra note 2; R. 
c. Gosset, [1993] 3 S.C.R. 76. 
21 R v DeSousa, supra note 14, at paras. 19 and 39.
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Criminal Code. Moreover, in DeSousa, the underlying act was throwing a glass bottle - assault 

with a weapon. The comments about breaches of provincial legislation qualifying as an unlawful 

act were obiter.22

18. Sopinka J.’s pronouncement that unlawful acts include provincial offences has been 

applied in at least three decisions. In each decision, DeSousa was followed without analysis: 

a. R. v. Curragh Inc. - Violations of the Coal Mines Regulation Act, R.S.N.S. 1989, c. 73 

and the Occupational Health and Safety Act, R.S.N.S. 1989, c. 320, were held to 

properly fund a charge of unlawful act manslaughter;23

b. R. v. L.M. - A violation of the Liquor Act, S.N.W.T. 2007, c. 15 was found to be an 

unlawful act for the purposes of unlawful act manslaughter;24 and 

c. R. v. Sztejmiller - Violations under the Liquor License Act, R.S.O. 1990, c. L-19 and 

its regulations were found to be appropriate predicate offences for unlawful act 

manslaughter.25

19. In Sztejmiller, the defence argued that it was not constitutionally permissible for the 

unlawful act to be provincially defined. The preliminary hearing judge ruled that DeSousa

provided a complete answer.26 On the Crown’s application to quash the order discharging the 

22 In Creighton, supra note 14, at para. 11, McLachlin J. (as she then was) found that the test set 

out in DeSousa for s. 269 of the Criminal Code applied to unlawful act manslaughter. However, 

whether a violation of provincial legislation could qualify as the unlawful act was not canvassed 

as that was not at issue. 

23 R. v. Curragh Inc. (1993), 125 N.S.R. (2d) 185, 25 C.R. (4th) 377 (Prov. Ct.). 
24 R. v. L.M., 2018 NWTTC 6, [2018] A.W.L.D. 1811 (Youth Ct.), at paras. 19-26; R. v. L.M., 
2018 NWTTC. 12, [2018] A.W.L.D. 3918 (Youth Ct.), at paras. 94-96. 
25 R. v. Sztejnmiller (2013), 299 C.C.C. (3d) 456, at paras. 85-113. 
26 Ibid, at para. 101. 
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accused following the preliminary hearing, the Superior Court was hesitant to find that a breach of 

a provincial act could qualify as the underlying unlawful act:  

I should add that although the SCC in Creighton cited its earlier decision of 

DeSousa with approval, it did not specifically state that a breach of a 

provincial statute could be the necessary predicate offence. In fact, the only 

reference in either of these decisions on that point is the statement in para 19 

of DeSousa:  

...The requirement of an underlying "unlawful" offence includes at 

its most general, and subject to the restrictions discussed below, only 

offences prohibited by federal or provincial legislation... 

This finding remains the matter of some debate. That is so, in part, as it may 

lead to the result that a breach of a provincial statute in one province may 

qualify as an underlying unlawful offence while the same facts in another 

province with different provincial legislation may not. However, as my 

finding in this application would not require a ruling on this issue, I decline 

to do so.27 (emphasis added) 

20. Respectfully, it is an open question on whether a contravention of provincial law is an 

unlawful act that can fix culpability for manslaughter. 

D. CLA Proposed Approach: “unlawful acts” must be a federal offence that is 
objectively dangerous 

21. For an act to qualify as an unlawful act for purposes of unlawful act manslaughter, the act 

must be a federal offence that is objectively dangerous. This approach focuses culpability on a 

class of unlawful acts that carry the requisite degree of moral turpitude (objective dangerous) and 

are uniformly crimes across the country (a recognition that there is one criminal law for the entire 

country).  

27 R. v. Stroll, 2014 ONSC 5242, [2014] O.J. No. 4858 (Sup. Ct.), at paras. 24-25. 
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22. There has been a proliferation of provincial statutes regulating various aspects of society. 

If the threshold for unlawful conduct were to include breaches of provincial statutes, there would 

be a plethora of potentially unlawful conduct. Notably, many provincially regulated activities are 

not activities that Parliament has criminalized. Further, the repeal of s. 164 of the Criminal Code, 

1927 eliminated contraventions of provincial statutes as a crime.  

23. This is not to say that unsafe working conditions or breaches of liquor laws are acceptable; 

rather, an expanded criminal law is not the right tool to use to condemn that behaviour. It is for the 

provinces to decide whether to use their powers to create provincial offences or sanctions to 

manage that kind of conduct. Moreover, some contraventions could be captured as contraventions 

of the criminal law; for example, where the conduct was criminally negligent or was an assault 

causing bodily harm.28

24. Parliament has authority over the enactment of criminal law and by that authority ensures 

a uniform approach across the country: conduct constituting a crime in Saskatchewan is conduct 

that constitutes a crime everywhere. With respect to unlawful act manslaughter, requiring a breach 

of an act of Parliament respects the federal jurisdiction over the criminal law and prevents a 

patchwork approach to conduct which is criminal across the country. The amendment to s. 164 of 

the Criminal Code, 1927 (now s. 126) rationalized the Criminal Code giving effect to that 

principle.  

25. The CLA submits that the following analytical structure should be followed for unlawful 

act manslaughter:  

a. Is the act prohibited by a federal law;  

28 R. v. Cole, supra note 2, at para. 32. 
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https://www.canlii.org/en/ab/laws/regu/alta-reg-126-2012/latest/alta-reg-126-2012.html#sec14subsec1
http://www.qp.gov.sk.ca/documents/english/Chapters/2015/N3-11.pdf
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