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PART I – STATEMENT OF FACTS 

A. Overview 

[1] On the evening of December 6, 2014, the Appellant met D.L.  (“the Complainant”) at a 

party. They drank alcohol and did cocaine together into the early morning hours of December 7, 

2014 and then they went back to the Complainant’s apartment. There, they continued to drink 

and consumed unknown quantities of alcohol and cocaine. They took a short nap and spent the 

balance of the next day together. At approximately 6:00 pm on December 7, 2014, the 

Complainant leapt from her second-story apartment balcony. Police and EMS attended shortly 

thereafter and the Appellant was subsequently charged with the following offences under the 

Criminal Code:1 

Count 1 Assault with a weapon (to wit, a knife) contrary to section 267(a); 

Count 2 Uttering threats of death or bodily harm contrary to section 264.1(1)(a); 

Count 3 Depriving the Complainant of the use of her property contrary to section 

423(1)(d); 

Count 4 Unlawful confinement contrary to section 279(2); 

Count 5 Mischief under $5,000 (to wit, damaging a painting and a couch) contrary 

to section 430(1)(a); 

Count 6 Possession of a weapon for a purpose dangerous (to wit, a knife) contrary 

to section 88(1); and 

Count 7 Sexual assault with a weapon contrary to section 272(2)(b). 

[2] The Complainant was the only witness to the alleged offences and her evidence was 

essentially the whole of the Crown’s case. At trial, the Complainant admitted that she had spent 

several hours prior to the events in question consuming copious amounts of alcohol as well as 

cocaine. She had blank spots in her memory and could only recall “pieces of the day.” She 

answered either “I don’t know” or “I don’t remember” on over 40 issues she was questioned on.  

[3] Despite glaring frailties with her memory and serious issues with her reliability, the trial 

                                                      
1 The Criminal Code of Canada, RCS 1985, c C46 [Criminal Code]. 
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judge accepted the Complainant’s evidence and the Appellant was convicted of sexual assault 

with a weapon and unlawful confinement (the Appellant had pled guilty to the mischief count at 

the outset of the trial). In his analysis, the trial judge acknowledged many of the problems with 

the Complainant’s reliability. He found he could overcome these concerns by relying upon 

numerous pieces of what he called “supporting evidence” which he found “restored his faith” in 

her reliability.  

[4] The Appellant appealed his convictions to the Alberta Court of Appeal. He argued the 

trial judge erred in his assessment of the Complainant’s reliability and rendered an unreasonable 

verdict. Specifically, the Appellant argued much of the “supporting evidence” lacked 

independence and did not materially bolster the Complainant’s account; thus, the reliance on this 

evidence was in error and the verdict was unreasonable.  

[5] Slatter J.A. and Costigan J.A., a majority of the Alberta Court of Appeal (the “Majority”), 

dismissed the appeal. They concluded that the trial judge had not made any legal errors and 

emphasized that the case did not legally require corroborative evidence. The Majority also 

emphasized that the trial judge's findings of fact were entitled to deference, stating: “It is not the 

role of appellate courts to reweigh the evidence and retry the case.”2  

[6] Berger J.A. (the “Dissent”) would have allowed the Appeal. The thrust of the Dissent was 

that the trial judge erred in law by relying on a number of pieces of evidence to support the 

Complainant’s in-court testimony when that evidence was incapable of doing so; the Dissent 

would have ordered a new trial on this basis. The Dissent also found that upon review, the 

verdict rested upon an unsafe assessment of reliability and the verdict was unreasonable. On this 

basis, the Dissent would have quashed the convictions and entered acquittals.  

[7] This is an appeal as of right based on the Dissent. The Appellant advances two grounds 

of appeal: 1) that the trial judge erred in law by finding the evidence relied upon was capable of 

supporting or confirming the Complainant’s testimony; and 2) that the trial judge erred by 

rendering an unreasonable verdict. 

[8] For the reasons that follow, the Appellant submits the Dissent should be upheld. The 

Dissent identified a number of clear legal errors in the trial judge’s analysis which warrant 

                                                      
2 Memorandum of Judgment of the Court of Appeal of Alberta at para 5 [“Court of Appeal 

Memorandum”], Appellant’s Record [“AR”] [TAB 3].  
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appellate intervention. Further, after having applied the correct test on appeal (re-examining and 

to some extent re-weighing and considering the effect of the evidence), the Dissent correctly 

found that that the verdict was unreasonable and not supported by the evidence.  

B. The Evidence  

[9] At the commencement of trial, the Appellant entered a guilty plea to the mischief charge. 

Identification was admitted and “26 Door-to-Door Inquiry Forms” were tendered by consent.3 

1) Evidence of the Complainant 

[10] At the time of trial, the Complainant was 28 years old. The events giving rise to the 

charge occurred on December 7, 2014 (which was approximately 1.5 years prior to trial). The 

Complainant had military training (which included weapons training) and, in addition to basic 

training, she had achieved “soldier qualification”. The Complainant was employed with the 

Solicitor General Correctional Services as a prison guard and testified she had received physical 

training in relation to her employment. Specifically, she had been taught how to take down 

unruly inmates should one place her in a potentially life-threatening situation.4 

[11] The Complainant testified that on the day in question, she was at home in her apartment 

and a friend called her at about 7:00 pm to invite her out. The Complainant had already 

consumed “a couple beers” at home by herself and accepted her friend’s invitation. 

[12] One of her friends subsequently picked her up (she could not recall who) and they went 

to a residence in the Evergreen Trailer Park (the “Trailer Park Residence”). When she got into 

the car, her friend Alvin was present as well as the Appellant (who she came to know as 

“Nelly”). They went to the Trailer Park Residence where they remained for 6 or 7 hours.5 The 

Complainant spent her time there drinking alcohol and consuming drugs. She was unable to tell 

the Court how many drinks she had and could not say whether or not she was drinking hard 

alcohol.6 She also consumed an unknown quantity of cocaine.7 

                                                      
3 Transcript of Trial Proceedings [“Transcript”] at 2/20 – 3/28 AR [TAB 7]. 
4 Ibid at 5/17, 22 - 24; 35/7 – 23; 39/16 – 38. 
5 Ibid at 6/22 – 8/36. 
6 Ibid at 36/35 – 37/32. 
7 Ibid at 14/17 – 37; 37/37 – 38/4. 
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[13] When asked about her interactions with the Appellant while at the Trailer Park 

Residence, the Complainant described them as “very friendly”.8 While initially she claimed they 

did not touch each other at all,9 she later admitted that she is a “touchy” person and may have 

touched him.10 She was questioned on whether she had been demonstrating some of the restraint 

and takedown techniques that she had learned as a corrections officer on the Appellant, but could 

not recall whether she had done the same.11  

[14] The Complainant stayed at the trailer park residence until 3 or 4 in the morning.12 When 

asked to rate her level of intoxication on a scale of one to ten (with one being “stone cold sober” 

and ten being a situation where she was “having difficulty standing up and seeing straight”), she 

put herself at a nine.13  Later in her evidence, she rated herself at a ten.14 The Complainant 

testified that when she decided to leave, she asked one of her friends if the Appellant was “ok to 

come back to my place” and her friend told her that he was.15  

[15] The Complainant testified that she and the Appellant took a cab back to her apartment. 

She estimated the cab ride was approximately 45 minutes. She had no recollection of the cab ride 

and could not say whether they talked during the ride or made any stops on the way.16  

[16] Once back at the apartment, they continued drinking. They drank beer and hard liquor 

and consumed cocaine.17 The Complainant’s evidence on cocaine consumption in examination-

in-chief was that she had consumed cocaine with the Appellant in her apartment: 

A At my place we did a little bit and then at the Evergreen Trailer Park. 

                                                      
8 Ibid at 10/26. 
9 Ibid at 10/39-40. 
10 Ibid at 30/37-38. 
11 Note the Complainant’s evidence on this point is found at Transcript, supra note 3 at 39/40 – 

40/9 where she did not recall performing the techniques. This is contrary to the trial judge’s 

finding at para 7 of his reasons. See R v Demedeiros, 2016 ABPC 129 [“Trial Judge’s 

Reasons”] at para 7 [TAB 2]. 

12 Transcript, supra note 3 at 9/1. 
13 Ibid at 10/13-19. 
14 Ibid at 40/20. 
15 Ibid at 11/1-13. 
16 Ibid at 11/24-40; 41/1-2. 
17 Ibid at 14/8-30. 
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Q When you say “we did”, do you mean Nelly and you? 

A Yes, ma’am. 

Q Okay. And did you observe him doing any cocaine at Evergreen? 

A Yes, ma’am.  

Q Okay. And in terms of the effect of this, could you describe how the 

cocaine affected you that night? 

A I didn’t do that much, so… 

Q So? 

A I’m not really sure. I was really -- I was -- I was intoxicated, so …18 

[Emphasis added] 

[17] When asked about the cocaine consumption at her residence in cross-examination, the 

Complainant’s testified she not remember if she consumed cocaine in her apartment: 

Q And it’s fair to say that once you and Nelly got back to your apartment, 

  you continued to drink alcohol, correct? 

A Yes. 

Q And you continued to consume cocaine, right? 

A I do not remember. 

Q Okay. But there’s a possibility that you continued to consume cocaine, 

right? 

A I do not remember.19 

Later in cross-examination, the Complainant claimed she “might have had like one – one small 

line” but advised that she did not recall and did not know if there was more.20  

[18] The Complainant could not recall if she changed clothes when she got home21 and when 

asked if it was possible they both showered, she responded, “I don’t know.”22 

[19] The Complainant went to the liquor store to purchase more alcohol (both beer and hard 

liquor). When she returned, they continued to drink.23 At some point, the Appellant and the 

Complainant went to bed where they slept for approximately 4 hours.24 She indicated she slept 

                                                      
18 Ibid at 14/24-37. 
19 Ibid at 38/10-18. 
20 Ibid at 51/12-18. 
21 Ibid at 43/8-10. 
22 Ibid at 43/31-44/6. 
23 Ibid at 12/1-3, 38/24-25. 
24 Ibid at 15/2. In cross-examination, the Complainant changed her estimate to six or seven hours 

but admitted this was a guess at 41/13-16. 



 6 

on the sectional couch in her living room and when asked who was on the sectional, stated, “I do 

not remember, and I don’t -- I just don’t remember.”25 

[20] When she woke up, the Complainant went to the liquor store a second time and 

purchased a “40 pounder of whiskey or something like that.” When she returned she drank some 

of the liquor but could not recall how much.26  The photos tendered at trial showed numerous 

beer cans and two empty 26 ounce bottles of hard alcohol strewn about the apartment.27 

[21] The Complainant testified that she left her cell phone at the apartment when she went to 

the liquor store and it was not working when she came back. She stated it was working before 

she left and when asked if she could see anything wrong with it, she testified she thought it had a 

cracked screen.28 The Complainant initially stated that she had been on her phone trying to call 

people when the Appellant was there but then qualified this by stating, “It’s really hard to recall.” 

She said she tried to call her friend Margaret and that she used her laptop for something; she 

stated, “Maybe I was trying to call friends off that.”29  

[22] The Complainant testified that at some point during the Appellant’s visit, they were in the 

kitchen drinking and he grabbed one of her breasts; she told him not to and he responded by 

calling her a “frigid bitch.”30 The Complainant testified she did not consequently ask him to 

leave and when asked to confirm this stated, “I have no clue. I think yes, I did not ask him to 

leave.”31 

[23] Approximately 25 or 30 minutes later, the Appellant and Complainant were “cuddling” 

on the couch.32 The Complainant testified she was sitting up and the Appellant was lying with 

his head on her shoulder. The Complainant was emotional and was crying about an ex-

                                                      
25 Ibid at 13/37-14/5.  
26 Ibid at 24/33-40. 
27 Ibid at 147/27-29. The photos exhibited at trial depicting the state of the apartment showed it 

to be “littered with beer cans and bottles (Canadian); and alcohol bottles (26 oz. of rum and 

vodka--empty).” Trial Judge’s Reasons, supra note 11 at para 45. 

28 Transcript, supra note 3 at 25/2-8. 
29 Ibid at 16/14-40. 
30 Ibid at 16/18-19, 24/11-12. 
31 Ibid at 44/37, 45/14. 
32 Ibid at 44/39-45/8. 
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boyfriend.33 She testified that he put his hand down his pants and she told him to stop it and 

asked him to leave. He refused and became upset.34 When it was put to her that she chose not to 

get up and walk out, she stated, “No, I did not. I wanted somebody to drink with.”35 

[24] The Complainant testified there was “a lot of argumentation”36 between them. She also 

testified the Appellant had threatened to kill her and that if she phoned the police, he would kill 

her, the police and himself. 37  In cross-examination, the Complainant was asked about the 

possibility that they had been throwing knives at the wall and when they began to argue, it was 

about drugs. The evidence on this point was as follows: 

Q Okay. I’m going to suggest to you that in the early hours of December 

the 7th while both you and Nelly were high and drunk, that you guys 

thought it would be a good idea to see who was more accurate at 

throwing the knives at the wall. 

A  Absolutely not. 

Q  Well, you would agree with me that you’re-- due to the level of 

impairment, you can’t say with any certainty whether or not that 

occurred. 

A  I remember everything after I woke up from any nap. I really do 

remember everything. 

Q  And after you woke up from your nap, however long that was, you 

continued to consume alcohol, correct? 

A Yes. 

Q And you possibly continued to consume drugs, right?  

A I don’t know. 

Q Okay. And I’m going to suggest to you that it wasn’t until Nelly stopped 

giving you cocaine that you started to get really upset. 

A  I don’t know. 

Q And it was at that point that you started arguing with him, right? 

A I don’t know. He wouldn’t leave my house -- or my apartment. 

Q And you were mad at Nelly, and you kicked him out of your apartment 

because he wasn’t giving you any more cocaine, right? 

                                                      
33 Ibid at 42/5-15; 51/36-52/2.   
34 Ibid at 21/30-31; 23/23-24; 45/34-46/7; 48/7-9. 
35 Ibid at 47/1-3; 48/13-14. 
36 Ibid at 48/13-14. 
37 Ibid at 17/1-4; 25/34. 
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A No. Like I don’t know.38 [Emphasis added] 

[25] The Complainant testified she left the apartment and went downstairs where she asked 

two elderly people if she could use their phone; she used it to call the police and purportedly told 

them that there was someone in her apartment who threatened her and would not leave. The 911 

call was never tendered in evidence. She did not tell the elderly people anything about what was 

allegedly happening upstairs. She then returned to the apartment to retrieve her cat.39  

[26] The Complainant testified that when she returned, she told the Appellant that the police 

were coming and the Appellant stood by the door and would not let her leave. This went on for 3 

or 4 minutes.40 She did not give any evidence about whether or not she actually attempted to 

leave or what, if any, steps he took to prevent her from doing the same. 

[27] She testified that after this, the Appellant held a steak knife to her throat when she was in 

the living room, kissed her and told her “I’m Hells Angels, bitch; count back from 8.”41 He then 

pushed her on the couch and stabbed a knife into the couch beside her. After this, he stabbed one 

of the knives into the wall.42  

[28] The Appellant went into the kitchen and the Complainant noticed the balcony door was 

open. She then jumped off of the balcony (which was 2 stories high).43 She testified she did not 

call out to anyone for help at any time before jumping, but then changed her evidence to indicate 

she did not know if she yelled.44 

[29] The Complainant testified the Appellant threw her purse and one of the knives down after 

she jumped and when she landed on the ground, she threw her purse at one of the basement 

windows and called for help. One of her neighbors came out to assist her and EMS attended. The 

Complainant suffered significant injuries to her legs from her jump.45 

[30] When asked about her level of sobriety during these incidents, the Complainant testified 

                                                      
38 Ibid at 52/22 – 53/7. 
39 Ibid at 25/13-36; 30/28-31. 
40 Ibid at 26/1-10; 49/1. 
41 Ibid at 27/25; 50/11-13. 
42 Ibid at 17/8-11; 26/40-41; 27/34; 50/19-32. 
43 Ibid at 17/11-21, 28/40-29/1. 
44 Ibid at 30/24-26, 49/19-24. 
45 Ibid at 17/32-18/4. 
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she was at a “seven.” When asked to describe her memory, she characterized herself as “very 

coherent” and stated, “I remember everything.”46 Later in her evidence, she stated she only 

remembered “pieces of the day.”47   

2) Evidence of the Downstairs Neighbor  

[31] Mazen Mansour (“Mr. Mansour”) and his family lived on the ground floor of the 

Complainant’s apartment building. At approximately 6:00 pm on December 7, 2014,48 he could 

hear some arguments going on above him. He could not tell what the people were saying but 

could make out the occasional swear word and believed it was a male and a female having the 

argument. The argument went on for at least 10 minutes before it went silent. He then heard a 

noise outside of his balcony window. He looked outside and saw a woman face down in the 

snow. He asked the woman if she was okay, and Mr. Mansour’s father called an ambulance.49 

[32] Mr. Mansour testified the Complainant stated that “she had jumped out and someone was 

trying to stab her”.50 He could smell alcohol on her breath and when asked how she was acting 

he stated she was very scared and was shaking (though he could not tell if it was from fear or the 

cold).51 He also testified he found the Complainant’s passport and a pack of cigarettes inside of 

his balcony area that he gave to the police.52 

3) Evidence of Responding Police Officer  

[33] Cst. Lee Schell (“Cst. Schell”) testified that on December 7, 2014, he accepted a call on 

his police computer that brought him to the Complainant’s address.53 When he arrived, EMS had 

loaded the Complainant onto a stretcher and were putting her in an ambulance. He spoke briefly 

with the Complainant and observed her to be panicked, frantic and almost hyperventilating.54 He 

did not obtain any statement from her at this time. She provided him with the name of Nelly and 

                                                      
46 Ibid at 31/5-14. 
47 Ibid at 43/19. 
48 Ibid at 108/14-37. 
49 Ibid at 108/41-109/13; 109/39. 
50 Ibid at 110/10-11. 
51 Ibid at 113/16-26. 
52 Ibid at 114/5-6. 
53 Ibid at 64/13-14; 81/29. 
54 Ibid at 64/34-24. 
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that he was a “white male, not very tall and bald.”55 The officer seized a knife from inside of the 

ambulance and took it back into the apartment. He also seized a purse from the building manager 

that contained the Complainant’s passport and a wallet. 56  When the officer went into the 

apartment unit, the doors were unlocked he observed multiple beer cans scattered throughout the 

apartment, a rum bottle, and cigarette butts that had been put out on the floor. There was a cell 

phone lying behind the television and a knife blade sticking out of the wall. 57  The officer 

believed the phone to be broken because the back cover had been removed; he did not test to 

determine whether or not it was operable.58 

C. The Trial Decision 

[34] The trial judge gave written reasons.59  He reviewed the Complainant’s evidence and 

assessed her credibility and reliability. With respect to credibility, he considered the fact that the 

Complainant had mistakenly phoned in sick to work for the wrong day. He found that while she 

had not been sick (only drinking), this “minor falsehood” did not diminish her credibility.60   

[35] The balance of the trial judge’s analysis focused on reliability. He noted that there were a 

number of issues that caused him to be concerned. Some of the evidence highlighted is as 

follows: 

a. The Complainant gave evidence that: 

i. She gets alcoholic blackouts; 

ii. She had blank spots in her memory in the time period before leaping out the 

window; 

iii. She acknowledged she was a 9 or 10 on a 10-point scale of intoxication when 

she left the Trailer Park Residence; and 

                                                      
55 Ibid at 66/24-35. 
56 Ibid at 67/3-4, 32-37. 
57 Ibid at 68/15-17; 69/41-70/4; 83/6-10. 
58 Ibid at 82/28-83/4. 
59 Trial Judge’s Reasons, supra note 11.  
60 Ibid at para 43. 
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iv. She acknowledged consuming cocaine at the Trailer Park Residence and then 

“possibly a line” at her apartment. The trial judge found she was “unclear” 

about whether or not more cocaine consumed. 

b. The Complainant repeatedly answered questions with “I don’t know” or “I don’t 

remember” about details of events in the time preceding the jump; and 

c. The Complainant gave inaccurate evidence about the Appellant’s physical 

characteristics.61 

[36] After noting these issues, the trial judge stated: “I agree that there is reason to be 

concerned about [the Complainant’s] reliability. That being the case, is there evidence which 

corroborates or supports her evidence?”62 He then discussed a number of pieces of evidence 

under the heading “Supporting Evidence.” This evidence can be summarized as follows:  

a. Photographs from the scene showed a knife blade and a stab mark in the Complainant’s 

wall as well as holes in the couch;63 

b. The Appellant acknowledged damaging the couch through his guilty plea at the 

commencement of trial;64 

c. Evidence from Mr. Mansour and the door-to-door inquiry forms indicated shouting or 

arguing could be heard before the Complainant jumped from the balcony;65 

d. A knife (which matched knives in the Complainant’s apartment) as well as her purse 

and cigarettes were located outside of the apartment;66 

e. The Complainant gave evidence about the 911 call and Cst. Schell gave evidence about 

why he was dispatched;67 

f. Mr. Mansour’s evidence was that after she jumped, the Complainant said someone was 

trying to stab her;68 

                                                      
61 Ibid at paras 44-49. 
62 Ibid at para 49. 
63 Ibid at paras 50-51. 
64 Ibid at para 51. 
65 Ibid at para 52. 
66 Ibid at para 53. 
67 Ibid at para 55. 
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g. There was no photographic evidence of cocaine consumption in the apartment; and69 

The trial judge also stated: 

Two other points satisfy me that [the Complainant]’s recall of the events 

immediately preceding her jump are reliable. One is that [the Complainant]. 

herself quantified her own level of intoxication at this time as seven out of ten 

(page 31, ll. 5 - 7). This is consistent with the narrative. Between the massive 

ingestion of alcohol and drugs at the Evergreen Trailer Park, there had been a nap 

of several hours duration. In short, there was a break in the flood of alcohol 

consumed by [the Complaiant]. Second point, the events which are at issue here 

immediately precede her complaint to the police. There is no subsequent and 

memory impairing consumption of alcohol and illicit drugs by [the Complainant] 

after these events.70 [Emphasis added] 

 

In this passage, the trial judge appears to have found that the Complainant’s memory about what 

occurred just prior to her jump was reliable because after “these events” she was no longer 

consuming intoxicants. Assuming the “events at issue” are the alleged threats, confinement and 

sexual assault, the trial judge appears to find that those events occurred prior to the Complainant 

leaving her apartment to make the 911 complaint to the police.  

[37] Immediately following the discussion of this evidence, the trial judge found the evidence 

he had discussed sufficiently bolstered the Complainant’s account. He stated: 

I have considered [the Complainant]'s testimony as a whole and in conjunction 

with the other evidence before me. Standing alone, I have some concerns about 

[the Complainant]'s reliability. However, my faith in her reliability is restored by 

the evidence discussed above.71 [Emphasis added] 

1) Findings of Fact & Verdicts 

[38] Based on his review of the evidence and legal analysis, the trial judge made the following 

findings of fact: 

[…] I find that [the Complainant] asked Mr. Demedeiros to leave her apartment. 

This was prompted by the fact that he was rubbing his penis in his pants while 

                                                                                                                                                                           
68 Ibid at para 56. 
69 Ibid at para 57. 
70 Ibid at para 62. 
71 Ibid at para 63. 



 13 

they were cuddling on the couch. However, that sexual act was preceded by a 

couple of other sexual acts--a boob grab, a demand that she get into the bedroom--

which shows that Mr. Demedeiros had a sexual interest in [the Complainant] Mr. 

Demedeiros refused to leave. She then went downstairs to the lobby of her 

apartment building, and made a phone call to the police using another person's 

phone. She returned to get her cat, as she had concerns about her pet's safety. On 

her return, she freed her cat from a room and then attempted to leave. Mr. 

Demedeiros refused to let her out of her own apartment. He then grabbed some 

knives from her kitchen, and threatened her with the knives. He put a knife to [the 

Complainant’s] throat. He told her that he is a Hell's Angel, and then kissed her 

forcefully on the lips. He then pushed her onto the couch, and then stabbed the 

couch with the knife. He then stabbed the wall. [The Complainant], fearing for her 

safety, jumped from her balcony to escape Mr. Demedeiros.72 

[39] The trial judge found the Appellant guilty of sexual assault with a weapon and unlawful 

confinement. With respect to the sexual assault, the trial judge found this was made out by the 

Appellant forcefully kissing the Complainant on the lips while holding a knife to her throat. With 

respect to the unlawful confinement, the trial judge held as follows: 

[The Complainant] testified that on her return from the lobby she freed her cat, 

and attempted to leave. She testified that Mr. Demedeiros stood by her entrance 

door, and would not let her leave. She testified that this went on for three to four 

minutes. He then grabbed the knives from the kitchen, and threatened her, as 

discussed already above. Having held the knife to her throat he pushed her onto 

the couch. He then stabbed the couch, and then the wall with the knife. It is at this 

point that [the Complainant] fled by jumping off her apartment balcony. I accept 

her evidence regarding the above. Does this evidence establish an unlawful 

confinement? 

[…] 

The evidence in this case, established that Mr. Demedeiros had no lawful 

authority to confine [the Complainant]. The evidence also established that the 

confinement occurred without her consent. Clearly [the Complainant] wanted to 

leave her apartment. This confinement lasted three to four minutes at the door, 

and perhaps a further five to ten minutes in the living room. Although this 

confinement was not protracted--I find that it was far from momentary. I am 

satisfied that the Crown has proven Count 4 beyond a reasonable doubt.73 

[40] The Appellant was acquitted of uttering threats and intimidation. On the uttering threats 

count, the trial judge noted the Complainant claimed the Appellant had threatened to kill her but 

                                                      
72 Ibid at para 64. 
73 Ibid at paras 78-81. 
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the passage of evidence recounting the same was “somewhat garbled.” 74  The trial judge 

concluded that because he was without “the exact words used or the context” the Crown had not 

proven the count beyond a reasonable doubt.75 

[41] The intimidation count related to the alleged hiding or hindering the use of the 

Complainant’s cell phone. The trial judge found that the evidence on this count was “far from 

clear.”76 The trial judge found that the Complainant had testified she was using her phone before 

leaving the apartment and when she returned it had a cracked screen.  She described her phone as 

“messed up” and “not working.” 77  The phone was ultimately found by police behind the 

television and the back appeared to be off. The screen was not cracked, and no one tested to see 

if it was operable. The trial judge found there was no reliable evidence of how the phone got 

there or for what, if any, purpose. The Appellant was acquitted of that count. 78 

D. Appeal to the Alberta Court of Appeal  

[42] On appeal, the Appellant argued that the trial judge had erred in his assessment of the 

Complainant’s reliability and rendered an unreasonable verdict. The Appellant’s position was 

that there were critical frailties in the Complainant’s evidence (due to her fragmented memory 

and her high level of drug and alcohol-induced intoxication); much of the “supporting evidence” 

cited by the trial judge was incapable of materially corroborating her allegations and the verdict 

was unreasonable.  

1) The Majority of the Alberta Court of Appeal 

[43] The Majority dismissed the Appeal. They emphasized, “it is not the role of appellate 

courts to re-weigh the evidence and retry the case.” They declined to “reassess the 

[C]omplainant’s credibility” 79  and held that the Appellant had not shown any reviewable 

                                                      
74 Ibid at para 73.  
75 Ibid. 
76 Ibid at para 75. 
77 Ibid. 
78 Ibid at para 77. 
79 Court of Appeal Memorandum, supra note 2 at paras 5-6. 
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errors.80  

[44] In their analysis, the Majority stressed that it was possible in law to base a conviction on 

the testimony of a single witness and that, as a matter of law, there was no legal requirement or 

presumptive need for confirmation of the Complainant’s evidence.81  They held that in this 

appeal, what the trial judge called “confirmatory” evidence was no more than a consideration of 

all of the evidence on the record to decide if the Crown had proven the case. The Majority 

viewed the trial judge’s analysis to be part of his fact-finding responsibilities and found that it 

could only be reviewed for palpable and overriding error.82  

i) Majority’s Findings on Unreasonable Verdict 

[45] In assessing whether the verdict was reasonable, the Majority repeated that confirmatory 

evidence was not legally required and that “[i]t is not the role of an appellate court to reassess the 

credibility of the [C]omplainant, reweigh the evidence, and re-try the case.”83 The Majority 

further commented that appellate courts derive no advantage from reading printed transcriptions 

of the evidence. The majority referred to this Court’s decision in R v Noble84 for the proposition 

that a guilty verdict can be expected if the Crown’s case is not directly rebutted and the 

Complainant is credible85 (presumably referencing the fact that the Appellant had not testified). 

The Majority found that the assault in the apartment and the act of jumping out of the window 

were two “key aspects of the actus reus”. The Majority held that the Complainant’s ability to 

remember these things established those elements. The Majority’s reasons in this regard were as 

follows: 

The [C]omplainant remembered the assault that occurred in her apartment. She 

also remembered jumping out of the window. The trial judge found her testimony 

establishing these key aspects of the actus reus to be reliable and credible. 

Whether her memory of other collateral events that occurred early in the day was 

clouded by alcohol and drugs, and whether she was able to account for every 

moment of time between 10:40 am and 6:00 pm on December 7 does not preclude 

                                                      
80 Ibid at para 28. 
81 Ibid at para 9. 
82 Ibid at para 10. 
83 Ibid at para 25.  
84 R v Noble, [1997] 1 SCR 874, [1997] SCJ No. 40.  
85 Court of Appeal Memorandum, supra note 2 at para 25.   
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that finding. The guilty verdict was one available on this record to a reasonable 

trier of fact, and the verdict is not “unreasonable”.86  

2) The Dissent of the Alberta Court of Appeal 

[46] The Dissent would have allowed the appeal based both on the trial judge having 

committed errors of law and having rendered an unreasonable verdict. The Dissent viewed the 

Complainant’s testimony to be “disjointed, contradictory, plagued by an inability to recall both 

the sequence and substance of events and rendered her unable to recall ‘pieces of the day’ over 

the time that the complainant and appellant were in each other’s company.”87 The Dissent also 

noted that the trial judge used “supporting evidence” to satisfy himself of the reliability of the 

Complainant’s testimony. But for the supporting evidence, a conviction would have been 

unlikely.88  

[47] The Dissent identified that whether evidence is capable of being supportive or 

confirmatory is a question of law. Accordingly, the Dissent assessed whether the trial judge 

committed any legal errors in his analysis. The Dissent found the trial judge erred by relying on 

the following evidence as supportive or corroborating: 

a. the 911 call;89 

b. The Complainant’s statement to Mr. Mansour;90 

c. The evidence that Mr. Mansour and anonymous neighbors heard arguing (as it was 

incapable, without more, of restoring faith in the Complainant’s reliability);91 

d. That bouts of alcohol and cocaine consumption did not impact the Complainant’s 

reliability; this error was exacerbated by the trial judge’s reliance on the Complainant’s 

self-assessment of her own level of intoxication;92 and  

e. The absence of photographic evidence of cocaine consumption (as this was neither 

relevant nor probative).93 

                                                      
86 Ibid at para 26.  
87 Ibid at para 33.  
88 Ibid at para 46. 
89 Ibid at para 52. 
90 Ibid at para 53. 
91 Ibid at para 54. 
92 Ibid at para 63. 
93 Ibid at para 55. 
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Further, the Dissent found the trial judge had misapprehended the importance of the evidence 

that the Complainant called in sick to work a day early.94  

The Dissent concluded:  

In my view, all of the [C]omplainant's evidence was disjointed, confusing and 

fraught with ambiguity. It is not unfair to describe the [C]omplainant's testimony 

as one fueled by the distorted perspective of an altered state of mind that is not 

resurrected by independent and material supporting evidence establishing the guilt 

of the appellant.95 

i) Dissent on Unreasonable Verdict 

[48] The Dissent reviewed this Court’s jurisprudence with respect to the nature of appellate 

review and concluded that it must assess the verdict (which rested on a reliability finding) for 

more than bare sufficiency. The Dissent found that after conducting a limited re-weighing and 

re-consideration of the record, the verdict was unsafe and acquittals should be substituted. 

PART II – QUESTIONS IN ISSUE 

Issue 1 - Did the trial judge err in law by finding the evidence relied upon was capable of 

supporting or confirming the Complainant’s testimony?  

Issue 2 - Did the trial judge err by rendering an unreasonable verdict? 

PART III – STATEMENT OF ARGUMENT 

Issue 1 - Did the trial judge err in law by finding the evidence relied upon was capable of 

supporting or confirming the Complainant’s testimony? 

[49] The sole issue at trial was whether or not the Complainant’s evidence was sufficiently 

credible and reliable to convict. Her testimony was disjointed, confusing and fraught with 

ambiguity. She was intoxicated at the relevant times; she had a limited ability to recall the day in 

question; and over the course of her evidence, she stated that she did not know or could not recall 

on over 40 issues. 

                                                      
94 Ibid at para 42. 
95 Ibid at para 64. 
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[50] It is clear from the trial judge’s analysis that the “corroborating” or “supporting” 

evidence he identified was vital to his ability to “restore” his own faith in the Complainant’s 

reliability.96 The trial judge’s ultimate determination that the Complainant was a reliable witness 

(and the convictions that followed as a result) were entirely premised on his analysis that other 

evidence supported her claims. 

[51] The Dissent correctly found that the trial judge committed a number of identifiable errors 

in his analysis and further found that many of the pieces of “supporting evidence” he relied upon 

to bolster the Complainant’s reliability were incapable of doing so. As the trial judge erred in 

law, appellate intervention was required. 

A. Applicable Legal Principles - the Nature & Role of Confirmatory Evidence 

[52] As a general statement of law, the Appellant agrees with the Majority’s assertion that it is 

possible to found a conviction on the testimony of a single witness. Similarly, as a matter of law, 

the Appellant acknowledges that there was no blanket legal requirement for corroborative 

evidence before a Complainant’s testimony can be accepted. However, these principles cannot 

serve to insulate the trial judge’s reasons from appellate review. 

[53] It is clear from his reasons that the trial judge recognized the danger in convicting the 

Appellant on the strength of the Complainant’s evidence alone. He expressly stated he had 

concerns about her reliability but the “corroborating” or “supporting” evidence he identified 

“restored” his faith.97 Whether evidence is capable being supportive or confirmatory is a question 

of law.98 As such, the Appellant submits that the trial judge’s legal analysis as to what he relied 

on to restore his faith must be reviewed for correctness. 

1) The Role of Confirmatory Evidence 

[54] As this Court noted in R v Khela, “where the guilt of the accused is made to rest 

exclusively or substantially on the testimony of a single witness of doubtful credit or veracity, 

                                                      
96 Trial Judge’s Reasons, supra note 11 at para 63.  
97 Ibid. 
98 Court of Appeal Memorandum, supra note 2 at para 47. 
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the danger of a wrongful conviction is particularly acute.”99 When assessing the veracity of an 

unreliable witness, a trier of fact should look for evidence from another source that tends to show 

that the untrustworthy witness’ testimony is accurate as to the guilt of the accused.100 Individual 

items of evidence need not implicate the accused; however, when looked at in the context of the 

case as a whole, the items of confirmatory evidence should give comfort to the jury that the 

witness can be trusted in his or her assertion that the accused is the person who committed the 

offence.101  

2) Required Features of Confirmatory Evidence 

[55] As a matter of common sense, not all evidence presented at trial will be capable of 

confirming the testimony of an impugned witness. 102  To be considered “confirmatory,” the 

evidence must be both independent and material. To be independent, the evidence must originate 

from a source other than the problematic witness; where evidence is tainted by a connection to 

the witness in question, it cannot serve to confirm her in-court testimony.  

[56] With respect to materiality, the evidence in question must tend to show that the witness is 

telling the truth as to the guilt of the accused (rather than some peripheral or less relevant 

point).103 Confirmatory evidence must be capable of restoring the trier's faith in relevant aspects 

of the witness' account. As this Court explained in R v Khela, “as a matter of logic, where the 

only issue in dispute is whether the accused committed the offence, the trier of fact must be 

comforted that the impugned witness is telling the truth in that regard before convicting on the 

strength of that witness's testimony.”104  

                                                      
99 R v Khela, 2009 SCC 4, [2009] 1 SCR 104 at para 2 [Khela]. 
100 Ibid at para 37. 
101 Ibid at paras 41-42. 
102 Ibid at para 39. 
103  11.23 Crown Witnesses of Unsavoury Character (Vetrovec Warning), Model Jury 

Instructions, National Judicial Institute. Available online at: https://www.nji-

inm.ca/index.cfm/publications/model-jury-instructions/final-instructions/rules-of-

evidence/crown-witnesses-of-unsavoury-character-vetrovec-warning/   
104 Khela, supra note 99 at paras 39-43. These principles in R v Khela were recently reiterated by 

O’Ferrall J.A. in his dissenting decision in R v Seruhungo, [2015] AJ No 601, 2015 ABCA 189, 

https://www.nji-inm.ca/index.cfm/publications/model-jury-instructions/final-instructions/rules-of-evidence/crown-witnesses-of-unsavoury-character-vetrovec-warning/
https://www.nji-inm.ca/index.cfm/publications/model-jury-instructions/final-instructions/rules-of-evidence/crown-witnesses-of-unsavoury-character-vetrovec-warning/
https://www.nji-inm.ca/index.cfm/publications/model-jury-instructions/final-instructions/rules-of-evidence/crown-witnesses-of-unsavoury-character-vetrovec-warning/
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B. Application of the Law  

[57] After reviewing the evidence, the trial judge turned to an assessment of the 

Complainant’s credibility and reliability. He reviewed a number of the problematic aspects of her 

evidence and acknowledged that her reliability was cause for concern. He asked himself whether 

there was “evidence which corroborates or supports her evidence?”105 and went on to identify 

and discuss the various pieces of “Supporting Evidence” outlined at paragraph 37 above. Upon 

completing this review, he concluded, “Standing alone, I have some concerns about [the 

Complainant’s] reliability. However, my faith in her reliability is restored by the evidence 

discussed above.”106   

[58] The Appellant submits that, as is articulated by the Dissent, critical pieces of evidence the 

trial judge relied upon as corroborating were incapable of performing that function. As such, the 

trial judge committed errors of law. Each of the errors is outlined below. 

1) Reliance on the 911 Call 

[59] The Complainant testified she called 911 and gave evidence about the call. Cst. Schell 

gave evidence about why he was dispatched. The fact that a 911 call was made and the police 

attended at the residence was not in dispute. The Appellant submits that the trial judge erred in 

relying on the 911 call for the following reasons: 

a. Evidence of a prior complaint is inadmissible as proof of the truth of its contents; 

b. The Complainant’s evidence about the nature of the call (i.e. that there was someone 

in her place who would not leave and had threatened her) was not independent and 

thus incapable bolstering her in-court testimony; 

c. Cst. Schell’s evidence about the reason for the call came to him through a police 

dispatcher and was part of the narrative. It could not be used for any other purpose;  

d. The call was not a res gestae statement; and 

                                                                                                                                                                           

rev’d [2016] 1 SCR 9, 2016 SCC 2. O’Ferrall J.A.’s dissenting decision was upheld by a 

Majority of this Court [Emphasis added]. 

105 Trial Judge’s Reasons, supra note 11 at para 49. 
106 Ibid at para 63. 
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e. There was no allegation of recent fabrication. The evidence could not be considered 

under that exception. 

i. The Trial Judge’s Reasons 

[60] In his discussion of the “Supporting Evidence”, the trial judge set out the contents of the 

911 call and his reliance upon the same as follows: 

[The Complainant] testified that she phoned the police from the lobby. She 

testified that she told the police in that call that there was somebody in her place 

who would not leave, and who had threatened her […]. Cst. Schell testified that 

he was dispatched to a trouble with person call where "a female invited a male to 

her place and he wouldn't leave." This evidence confirms that [the Complainant] 

made such a phone call--as she testified […].107  [Citations omitted, emphasis 

added] 

ii.  The Reasons of the Majority 

[61] The Majority found the trial judge’s use of the call did not disclose any reviewable error. 

The Majority held that the trial judge’s wording indicated he only used the evidence of the 911 

call to confirm that the “call was made,” not that the contents of the complaint to the police was 

true.108 The Majority reasoned that the trial judge’s discussion of the 911 call was in response to 

a defence suggestion that the call was contrived and because of this allegation, the call qualified 

as a res gestae statement and had probative value.109  

[62] The Majority held that the trial judge did not use “the res gestae statements” (one of 

which was the 911 call) for impermissible purposes, but rather had simply discussed their 

admissibility and the weight to be given to them. The Majority noted that despite the subject 

heading “Supporting Evidence”, the trial judge did not specifically use the words “corroborative” 

or “confirmatory” when referring to the statements in isolation and that read as a whole, the 

reasons did not disclose reviewable error.110 

[63] The Appellant’s position is that the trial judge directly referred to the 911 call as 

corroborative or supporting when the structure of the analysis is taken into account. When he 

                                                      
107 Ibid at para 55. 
108 Court of Appeal Memorandum, supra note 2 at para 15. 
109 Ibid at para 18.  
110 Ibid at para 22. 
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considered what evidence could “restore” his faith, he stated, “I agree that there is reason to be 

concerned about [the Complainant’s] reliability. That being the case, is there evidence which 

corroborates or supports her evidence?”111 He then discussed a number of pieces of evidence 

under the heading “Supporting Evidence”. 

iii. Reasons of the Dissent 

[64] The Dissent noted that evidence of a prior complaint cannot be used as evidence of the 

truth of its contents. It may provide a logical framework to assist the trier of fact regarding the 

sequence of events, but the contents of the statement is not proof that a crime has been 

committed.112 The Dissent held that relying on the call as corroborative evidence (which was 

made while “profoundly under the influence of mind-altering substances”113) was problematic. 

While the call was arguably admissible as part of the narrative, or as evidence of the fact and 

timing of the complaint, its use as supporting evidence of the Complainant's in-court testimony 

offended the rule against the admissibility of prior consistent statements for the truth of their 

contents.114 

iv. Relevant Law Re: Prior Consistent Statements & Res Gestae 

[65] Prior consistent statements are presumptively inadmissible.115 They violate the general 

rule against oath helping and while evidence of repetition may appear to enhance the reliability 

of a statement, it does not. They are not admissible for proof of the truth of their contents and 

cannot be used as proof that a crime has been committed. However, a prior consistent statement 

may be admissible for the proof of the truth of its contents if it is admissible under the res gestae 

exception to the hearsay rule.116 

[66] The rationale for the admission of a res gestae statement is that such “excited utterances” 

are said to be reliable due to the absence of an opportunity to concoct a story. Even when they 

                                                      
111 Trial Judge’s Reasons, supra note 11 at para 49 [emphasis added]. 
112 Court of Appeal Memorandum, supra note 2 at para 50 citing R v F. (J.E.), 1993 CanLII 

3384, [1993] OJ No 4573; and R v Curto, 2008 ONCA 161, [2008] OJ No 889 at para 34. 
113 Ibid at para 52. 
114 Ibid at para 52, citing R v Dinardo, 2008 SCC 24, [2008] 1 SCR788; and R v Page, 1984 

CanLII 3470, 12 CCC (3d) 250 (ONSC). 
115 R v Béland [1987] SCJ No 60 at paras 10-12 (SCC). 
116 David Watt, Watts Manual of Criminal Evidence (Thompson Reuters, 2017) at §19.08. 
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are admissible, such statements will not be admissible for all purposes. As a general rule, res 

gestae statements cannot be used as corroboration or confirmation of the maker of the 

statement’s in-court testimony. Such statements lack independence and in order to be admissible 

they must have some probative value beyond mere repetition.117 

v. Argument 

[67] In his discussion of the supporting evidence, the trial judge recited the substance of the 

911 call (both from the evidence of the Complainant and of the police officer) and then relied on 

the fact that the Complainant made “such a phone call.”118 The Appellant submits that the trial 

judge’s express use of the 911 call to “restore” his faith 119  in the Complainant’s in-court 

testimony was an error.  

[68] The Complainant’s evidence about her 911 call was presumptively inadmissible. In 

addition to being evidence of prior complaint, it was hearsay that could only be corroborative if 

tendered for a non-hearsay purpose. It did not, as the Majority found, qualify as res gestae (and 

the trial judge did not characterize it as such). The recording of the actual call was never tendered 

into evidence and thus the utterances themselves were not before the trial judge. Trial counsel 

challenged the Complainant’s reason for the complaint made to the 911 dispatcher but there was 

no allegation of recent fabrication. 

[69] This evidence lacked independence and did not materially corroborate the Complainant’s 

allegations of criminal conduct. It was not capable of corroborating her in-court testimony.  

2) Reliance on the Statement to Mr. Mansour 

[70] Mr. Mansour testified that after the Complainant leapt from the balcony, she told him 

someone was trying to stab her.120 The Appellant submits the trial judge erred in relying on this 

statement as corroborating evidence because it too was evidence of prior complaint and lacked 

independence from the Complainant. 

                                                      
117 Ibid, see also R v Sylvain, 2014 ABCA 153, [2014] A.J. No. 444 at paras 80-86. 
118 Trial Judge’s Reasons, supra note 11 at para 55 [emphasis added]. 
119 Ibid at para 63.  
120 Transcript, supra note 3 at 110/10-11. 
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i. The Trial Judge’s Reasons 

[71] The trial judge found that he could use the Complainant’s statement to Mr. Mansour to 

restore his faith in her reliability because it was admissible as a res gestae statement. He 

reasoned that it accompanied and explained a relevant act (i.e. the jump off of the balcony) and 

his analysis in this regard was as follows: 

Finally, the statement to Mr. Mansour qualifies as res gestae statement--i.e. it 

should be admissible for the truth of its contents. […]  

[The Complainant’s] statement accompanies and explains a relevant act--i.e. her 

jump from her balcony. The explanation as related by Mr. Mansour was "someone 

was trying to stab her." In my view, the statement is sufficiently contemporaneous 

to the event--the jump--to form a continuous transaction. As well, the proximity of 

the jump and the statement forecloses the possibility of concoction or reflection. 

[The Complainant] was hideously injured in her fall. On the facts before me, I 

find the likelihood of her concocting her explanation to Mr. Mansour to be 

negligible.121 

ii. The Reasons of the Majority 

[72] The Majority’s analysis and finding on this issue was as follows: “This use of the 

evidence does not disclose any reviewable error. The statement was admitted for the "truth of its 

contents" as an explanation of why she jumped, which was not an error.”122  

iii. The Reasons of the Dissent 

[73] The Dissent found that reliance on the statement to Mr. Mansour was problematic for the 

same reasons as the 911 call. Again, while arguably admissible for some limited purposes, the 

use of the statement to bolster the Complainant’s in-court testimony offended the rule against the 

admissibility of prior consistent statements for the truth of their contents.123 

iv. Argument 

[74] The Appellant submits the Dissent is correct in concluding that the trial judge erred in 

relying upon the statement to Mr. Mansour for proof of the truth of its contents and erred in 

using it to support the Complainant’s in-court testimony. Due to the Complainant’s high level of 

                                                      
121 Trial Judge’s Reasons, supra note 11 at paras 58-59. 
122 Court of Appeal Memorandum, supra note 2 at para 19. 
123 Ibid at para 52. 
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intoxication, her statement was not sufficiently probative to be admissible as res gestae and did 

not provide a trustworthy explanation for her actions. Further, even if it had been admissible as 

res gestae, it was still evidence of a prior complaint that was not admissible for all purposes. It 

could not be used to bolster the Complainant’s in-court testimony. The statement also lacked 

independence. It was not capable of acting as supporting or corroborating evidence and the trial 

judge erred by using it to “restore his faith” in the Complainant’s reliability.  

3) Reliance on Evidence of Arguing 

[75] Evidence from Mr. Mansour and the “door-to-door inquiry forms” indicated shouting or 

arguing could be heard before the Complainant jumped from the balcony. 124  The Appellant 

submits that this evidence was neutral and was not capable of supporting or corroborating the 

material aspects of the Complainant’s account. 

i. The Reasons of the Majority 

[76] The Majority’s findings on this point were as follows: 

The appellant argues that some evidence could not be confirmatory because it was 

"not contested". For example, the trial judge relied on the evidence of neighbours 

who heard arguing, and on the fact that a 911 call was made. As noted, the 

appellant did not testify, so this evidence was only "not contested" in the sense 

that the appellant chose to admit it. The accused cannot negate the effect of 

confirmatory evidence which tends to support the Crown's overall case by 

admitting the underlying facts. A trial judge is entitled to consider all relevant and 

material collateral facts, whether disputed or admitted, in determining whether the 

complainant's evidence is reliable.125 

ii. The Reasons of the Dissent 

[77] The Dissent found that the simple fact Mr. Mansour and other neighbors heard arguments 

was (without more) incapable of restoring the trial judge’s faith in the reliability of the 

Complainant’s testimony. Neither Mr. Mansour nor the neighbors gave any indication as to the 

                                                      
124 Trial Judge’s Reasons, supra note 11 at para 52.  
125 Court of Appeal Memorandum, supra note 2 para 13.  
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subject matter of the arguments and the defence had contended that the Complainant was angry 

because the Appellant had refused to give her more cocaine.126 

iii. Argument 

[78] The Appellant submits that when the legal principles governing corroborating evidence 

are considered, reports of arguing are, without more, incapable of restoring faith in the 

Complainant’s reliability. The Appellant is not arguing that the evidence was not confirmatory 

because it was “not contested”. The Appellant is arguing that the evidence lacks probative value 

because it is neutral. As the Majority noted, in order to be given any confirmatory weight, the 

evidence must be more consistent with the Complainant’s version of events than another version. 

The simple fact of voices arguing was equally consistent with an argument over the Appellant’s 

refusal to provide the Complainant with more cocaine. This evidence was not material as it did 

not tend to show that the Complainant was accurate and telling the truth about the guilt of the 

Appellant. When asked whether she was arguing with the Appellant because he would not give 

her any more cocaine she responded that she did not know: 

Q Okay. And I’m going to suggest to you that it wasn’t until Nelly stopped 

giving you cocaine that you started to get really upset. 

A  I don’t know. 

Q And it was at that point that you started arguing with him, right? 

A I don’t know. He wouldn’t leave my house -- or my apartment. 

Q And you were mad at Nelly, and you kicked him out of your apartment 

because he wasn’t giving you any more cocaine, right? 

A       No. Like I don’t know. 127 [Emphasis added] 

4) Reliance on the Damage to the Couch and Items Found Outside 

[79] Photographs from the scene showed a knife blade and a stab mark in the Complainant’s 

wall, as well as holes in the couch.128 The Appellant acknowledged damaging the couch through 

his guilty plea to mischief at the commencement of trial.129 The Appellant submits that this 

                                                      
126 Ibid at para 54.  
127 Transcript, supra note 3 at 52/39 – 53-7. 
128 Trial Judge’s Reasons, supra note 11 at paras 50-51.  
129 Ibid at para 51.  
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evidence was not material in that it did not bear on the allegations of sexual assault or unlawful 

confinement and as such, was not capable of restoring the trial judge’s faith in the Complainant’s 

reliability. 

i. Reasons of the Trial Judge 

[80] In his discussion of the “supporting evidence”, the trial judge found that the photos 

showing the knife blade stuck into the apartment wall and the stab marks on the couch confirmed 

“key elements” of the Complainant’s narrative.130  He also noted the Appellant’s guilty plea to 

count 5 and the fact that a knife was found outside.131 

ii. The Reasons of the Majority 

[81] The Majority did not directly address the trial judge’s use of these pieces of evidence but 

commented generally as follows: 

The appellant argues that some of the items of confirmatory evidence relied on by 

the trial judge are not sufficiently confirmatory to support the verdict, or are not 

sufficiently independent of the [C]omplainant to rehabilitate her evidence. Those 

arguments only go to weight.132 

iii. The Reasons of the Dissent 

[82] The Dissent found that evidence cited by the trial judge did not materially corroborate the 

Complainant and did not support her allegations regarding the substance of the offences: 

Damage to the couch, admitted by the appellant, supports the fact that the parties 

argued (perhaps about the [C]omplainant's demand for more cocaine), but it does 

not confirm the key elements of the [C]omplainant's allegations. The discovery of 

the knife, purse, and passport outside the apartment does not validate the 

allegations of sexual assault and unlawful confinement. If those items were 

thrown by the appellant, their presence on the ground is equally attributable to the 

argument between the appellant and the [C]omplainant regarding cocaine. They 

do not support the allegations of criminal conduct on the part of the 

[C]omplainant.133 

                                                      
130 Ibid at para 50. 
131 Ibid at paras 50, 51 and 53. 
132 Court of Appeal Memorandum, supra note 2 at para 12. 
133 Ibid at para 56. 
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iv. Argument 

[83] The Appellant submits that while the trial judge was certainly entitled to consider this 

evidence, it was not sufficiently material to restore the trial judge’s faith in the Complainant’s 

reliability. As per the statement of law set out above, in order to act as supporting evidence, the 

evidence must be capable of demonstrating that an untrustworthy witness is telling the truth as to 

the guilt of the accused.134 This evidence, while perhaps indicative of an argument, does not bear 

on whether or not a sexual assault with a weapon or unlawful confinement took place. While the 

Majority held that the Appellants arguments on this point go to “weight,” the Appellant takes the 

position that this issue is a question of law and must be decided on a correctness standard. 

5) The Complainant’s Substance Use and her Self-Assessed “Improvement” to a 7/10 

[84] The Appellant submits that trial judge erred in finding the Complainant’s narrative 

supported an improvement in the cogency of her evidence following her nap.  

i. The Trial Judge’s Reasons 

[85] The trial judge found that the Complainant’s recollection regarding the events preceding 

her jump was reliable because she estimated her own level of intoxication at a 7 out of 10 during 

the times that the Appellant purportedly touched and confined her.135 He also found that her 

reliability increased because the nap she had taken afforded a break in the “flood of alcohol” she 

consumed. 136  Further, the “events at issue” (presumably the alleged criminal conduct) 

immediately preceded her complaint to the police and there was no drug or alcohol consumption 

thereafter. The trial judges’ reasons on these points were as follows: 

Two other points satisfy me that [the Complainant]'s recall of the events 

immediately preceding her jump is reliable. One point is that [the 

Complainant] herself quantified her own level of intoxication at this time at a 

seven out of ten (page 31, ll. 5-7). This is consistent with the narrative. Between 

the massive ingestion of alcohol and drugs at the Evergreen Trailer Park, there 

had been a nap of several hours duration. In short, there was a break in the flood 

of alcohol consumed by [the Complainant]. Second point, the events which are 

                                                      
134 Khela, supra note 99 at para 37. 
135 Trial Judge’s Reasons, supra note 11 at para 62. 
136 Ibid. 
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at issue here immediately precede her complaint to the police. There is no 

subsequent and memory impairing consumption of alcohol and illicit drugs 

by [the Complainant] after these events. As can be seen in her testimony, and as 

pointed out by Defence counsel, [the Complainant]’s recall of events is sometimes 

very sketchy or even non-existent: i.e. of the ride back from the trailer park, or of 

events at the trailer park. Plainly, she did not recall demonstrating her take down 

skills on Mr. Demedeiros at the trailer park, until prompted by Defence counsel in 

cross-examination. However, those events are sandwiched between bouts of 

alcohol and cocaine consumption. Not so the events at issue here.137 [Emphasis 

added] 

[86] On the issue of cocaine use, the trial judge had previously found that the Complainant’s 

evidence about cocaine use in the apartment was “far from certain” and there was no 

photographic evidence of the same.138 It is not clear whether the reference to the “complaint to 

police” refers to the 911 call, the police attendance at the residence or the verbal statement given 

to the officer the next day. 

ii. The Reasons of the Majority 

[87] The Majority held that the trial judge was “well aware” of the Complainant’s level of 

intoxication and was also aware the Complainant “could not recall some of the collateral details 

of what happened that evening.”139 The Majority emphasized that it was the trial judge’s role to 

assess the Complainant’s testimony and assign weight to it and conducting a reassessment is not 

the function of an appellate court.140 

iii. Reasons of the Dissent 

[88] The Dissent found that the trial judge erred in his analysis on these points and his errors 

were rooted in a misapprehension of evidence. When the Complainant’s “narrative” was 

reconstructed, it was essentially silent on what occurred between the parties for the most of the 

day that they spent together.141 While the Complainant claimed she remembered “everything” 

                                                      
137 Ibid at para 62. See also footnote 4, above. 
138 Ibid at para 57. 
139 Court of Appeal Memorandum, supra note 2 at para 6. 
140 Ibid at para 6.  
141 Ibid at para 58.  
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after her nap, there was cogent and overwhelming evidence to the contrary.142 The Dissent noted 

that while it was true that the Complainant’s testimony on her cocaine consumption was 

contradictory, there was evidence of cocaine use in the apartment and the absence of 

photographic proof of the same had neither relevance nor probative value. 143  The Dissent 

summarized its findings on this issue in the following passage: 

[…] It follows that the trial judge misapprehended the evidence and erred in 

concluding that "bouts of alcohol and cocaine consumption" did not infect the 

reliability of the [C]omplainant's narrative regarding events prior to the leap. I say, 

with respect, that the misapprehension is exacerbated by the judge's reliance on 

the proposition that "[the Complainant] herself quantified her own level of 

intoxication at this time as 7 out of 10." Overlooked is the [C]omplainant's 

admission that over the unaccounted hours of the day substantial amounts of 

alcohol were consumed. In my opinion, it cannot be said that "the self-assessment 

is consistent with the narrative."144 

iv. Argument 

[89] The Appellant submits that for the reasons identified by the Dissent, the trial judge erred 

in concluding that the Complainant’s reliability improved after the “nap”. While the 

Complainant’s evidence is unclear on precise timelines, it seems that she made one trip to the 

liquor store prior to her nap and one trip after. Hard alcohol was purchased on both occasions.145 

This suggests that while the nap may have afforded some break in the flood of alcohol, the flood 

resumed post-nap. 

[90] The record does not support the suggestion that the Appellant’s use of cocaine did not 

impact on the reliability of her recollection of the events preceding her jump. In considering this 

issue, it is important to note that the Complainant either did not know or could not recall: 

a. How much she drank and how much cocaine she consumed at the trailer park 

residence;146 

b. How much she had to drink and how much cocaine she consumed upon her 

return to her residence;147 

                                                      
142 Ibid. 
143 Ibid at para 55.  
144 Ibid at para 63.  
145 See Transcript, supra note 3 at 12/1-3; 40/33-36.  
146 Ibid at 10/8-11; 36/41; 37/7; 38/1; 51/3-22. 
147 Ibid at 14/11; 24/40; 38/15; 39/5. 
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c. How the cocaine she consumed affected her;148 

d. Whether or not it was not until the Appellant stopped giving her cocaine that 

the Complainant began to get really upset and whether it was this issue (rather 

than the Appellant’s alleged sexual conduct) that triggered their argument;149 

and  

e. Whether the reason she asked the Appellant to leave was because he was not 

giving her any more cocaine.150  

The Complainant’s inability to provide cogent evidence on whether or not she was using cocaine 

(and if so, how much) does not enhance her reliability. The absence of photographic evidence 

does not shed light on whether cocaine had been consumed.  

[91]  With respect to Complainant’s self-assessment of her level of impairment as a 7/10, this 

evidence was neither independent nor objective. It suffered all the same frailties as her other 

evidence and was incapable (as a matter of law) of bolstering her testimony.  

[92] Even if the Complainant’s testimony had been available for such a purpose, her ability to 

assess her own functioning was demonstrably deficient. As the Dissent observed, she gave very 

little, if any, detail regarding the events between 10:00 am and 6:00 pm on December 7, 2014.151 

Additionally, as the Dissent notes, at the time of the events, the Complainant was so disoriented 

that she mistook what day it was and called into work a day early in error. While her falsehood in 

calling in “sick” may be immaterial, her error detracts from her overall ability to accurately 

recount what had occurred, why and in what order. 

[93] The Appellant submits that the pattern of drug and alcohol consumption disclosed by the 

evidence and the Complainant’s self-assessment of her own level of intoxication were not 

properly capable of corroborating her in-court testimony and the trial judge erred in relying on 

them to restore his faith in her evidence.  

                                                      
148 Ibid at 14/32-37. 
149 Ibid at 52/39-41. 
150 Ibid at 53/5-7. 
151 Court of Appeal Memorandum, supra note 2 at para 59. 
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C. Conclusion on Issue 1 

[94] The Appellant submits that for all of the foregoing reasons, the trial judge committed 

legal errors in assessing the Complainant’s reliability and appellate intervention is warranted.  

Issue 2 - Did the trial judge err by rendering an unreasonable verdict? 

[95] Having found that the trial judge erred by restoring his own faith in the Complainant’s 

evidence in the manner he did, the question then becomes whether any trier of fact, acting 

reasonably and judicially, could find the evidence sufficient to meet the standard of proof beyond 

a reasonable doubt. The Appellant submits that when the Complainant’s evidence (and the record 

as a whole) is reviewed on appeal there exists no evidence capable of restoring a trier of fact’s 

faith in her reliability and acquittals must follow. 

A. Reasons of the Majority of the Alberta Court of Appeal 

[96] The Majority began its analysis by stating that the test for an unreasonable verdict is 

whether it is one that a properly instructed jury or a judge could reasonably have rendered. The 

Majority also reproduced an excerpt from this Court’s decision in R v R.P. where Cromwell J. 

stated that a verdict: 

(a) is unreasonable if it is not one that a properly instructed jury or a judge could 

reasonably have rendered, or 

(b) may be unreasonable if it is based on an inference or finding that: 

(i) is plainly contradicted by the evidence relied on by the trial judge in 

support of that inference or finding, or 

(ii) is shown to be incompatible with evidence that has not otherwise been 

contradicted or rejected by the trial judge.152 

The Majority went on to comment that statements about the test (and its application) must be 

read and interpreted in context and that reviewing jury verdicts will engage different 

considerations than judge alone trials. 

[97] The Majority observed that this was a judge alone case where the trial judge gave 

extensive reasons. In response to the Appellant’s argument that the Complainant’s evidence was 

                                                      
152 Ibid at para 23 citing R v R.P., 2012 SCC 22, [2012] 1 SCR 746 at para 9 [R.P.]. 
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insufficient to ground a conviction, they held that confirmatory evidence was not required as a 

matter of law and it is not the role of an appellate court to reassess the credibility of the 

Complainant, reweigh the evidence, and retry the case. Ultimately the Majority concluded that 

the verdict was reasonable for the following reasons: 

The [C]omplainant remembered the assault that occurred in her apartment. She 

also remembered jumping out of the window. The trial judge found her testimony 

establishing these key aspects of the actus reus to be reliable and credible. 

Whether her memory of other collateral events that occurred early in the day was 

clouded by alcohol and drugs, and whether she was able to account for every 

moment of time between 10:40 am and 6:00 pm on December 7 does not preclude 

that finding. The guilty verdict was one available on this record to a reasonable 

trier of fact, and the verdict is not "unreasonable".153  

B. Reasons of the Dissent  

[98] Turning to the issue of unreasonable verdict, the Dissent reviewed the jurisprudence 

regarding the standard of review (specifically this Court’s decisions in Yebes, W.(R)., Francois, 

Biniaris, Burke, Gagnon and most recently, W.H.)154 and wrestled with the proper role of an 

appellate court in reviewing verdicts that rest upon assessments of credibility.  

[99] The Dissent considered whether verdicts that rest on credibility determinations (which 

are questions of fact) may only be reviewed for bare sufficiency, or whether they are subject to a 

higher level of scrutiny to determine reasonableness. The Dissent noted that this Court has 

previously directed that while appellate courts may not usurp the function of the trier of fact, 

they are to review the reasonableness of a verdict through “the lens of judicial experience which 

serves as an additional protection against unwarranted conviction.”155 However, the articulations 

of the law in this Court’s more recent decisions (particularly W.H.) raise the question of whether 

or not reviewing judges are still expected to bring the perspective gained by years of 

accumulated judicial experience to bear when reviewing a verdict based on a credibility or 

reliability finding. The Dissent stated the key questions in this regard as follows: 

                                                      
153 Ibid at para 26. 
154 R v Yebes, [1987] 2 SCR 168 (SCC)[Yebes]; R v W.(R)., [1992] 2 SCR 122 (SCC) [W.(R)]; R 

v François, [1994] 2 SCR 827 (SCC) [François]; R v Burke, [1996] 1 SCR 474 (SCC) [Burke]; R 

v Biniaris, 2000 SCC 15, [2000] 1 SCR 381 [Biniaris]; R v Gagnon, 2006 SCC 17, [2006] 1 

SCR 621;  R v W.(H)., 2013 SCC 22, [2013] 2 SCR 180 [W.(H).]. 
155 Court of Appeal Memorandum, supra note 2 at para 80 citing Biniaris, supra note 154 at para 

40. 
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Might it be that the appellate court may still intervene when the conclusion of the 

trier of fact conflicts with the bulk of judicial experience when credibility is in 

issue? 

[…] 

The dilemma is the following: I am bound by the pronouncements of the judges of 

the Supreme Court of Canada. What must I do when my legal conscience 

informed by the lens of judicial experience persuades me that a conviction that 

rests on an assessment of credibility and/or reliability is unsafe and commands 

appellate intervention?156 

[100] As it could not conclude that this Court had “definitively resiled from a standard of 

appellate review that allows for the more robust ‘higher echelon of review’ with a view to 

avoiding wrongful convictions,” the Dissent held: 

Accordingly, on the basis of the material errors of law identified in this judgment, 

I would allow the appeal, quash the convictions, and order a new trial; on the 

basis of unreasonable verdict, I would allow the appeal, quash the convictions, 

and substitute acquittals.157 

C. Applicable Legal Principles 

[101] Section 686(1)(a) of the Criminal Code of Canada sets out the powers of an appellate 

court.158 The assessment of an unreasonable verdict under section 686(1)(a)(i) of the Code has 

evolved to include three alternative tests:  

1. Whether the verdict is one that a properly instructed jury acting judicially, 

could reasonably have rendered (Yebes, Biniaris). Under this test, the Court 

considers whether the evidence as a whole is such that a reasonable jury, 

properly instructed and acting judicially, could have reached the verdict; 

2. Whether there was a material misapprehension of the evidence (R. v. Lohrer). 

Here the Court considers whether fact findings on material matters of a 

decisive character are clearly wrong; and  

3. A demonstrable logical incompatibility (R v Beaudry and R v Sinclair) where 

the Court determines whether the reasoning process used by the judge to get 

from the evidence to the verdict makes sense.159  

                                                      
156 Ibid at paras 94-97. 
157 Ibid at para 100. 
158 Section 686(1)(a) of the Criminal Code, supra note 1. 
159 R v Blea, 2012 ABCA 41, [2012] AJ No 106. 
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[102] The Appellant submits that the issue here is whether the verdict is unreasonable pursuant 

to the Yebes test. The Appellant submits that based on the record in this case, no properly 

instructed jury acting judicially could return a guilty verdict.  

D. Re-weighing is Required 

[103] In Yebes, this Court clarified that the relevant inquiry when assessing the reasonableness 

of a verdict was whether it was one a jury could have reasonably (rather than possibly) reached. 

The Court explained that in performing this assessment, an Appellate court must not simply 

substitute its own views for that of the finder of fact; in order to properly apply the test, an 

appellate Court must re-examine and to some extent reweigh and consider the effect of the 

evidence.160 This has come to be called performing a “limited re-weighing” and this Court has 

recently reiterated this step in the analytical analysis in W.R.161 and Villaroman.162 Such a re-

weighing is performed even in cases where the findings in question concern a witness’ 

credibility.163 

1) Reasonableness Requires More than Bare Sufficiency 

[104] The Dissent is correct that when assessing a verdict for reasonableness, a court must do 

more than assess the mere sufficiency of evidence. The re-examination, re-weighing and 

consideration of the evidence mandated by Yebes involves a substantive contemplation of the 

case through the “lens of judicial experience.” The nature and purpose of such an examination 

was explained by Arbour J. in Biniaris as follows: 

That formulation of the test imports both an objective assessment and, to some 

extent, a subjective one. It requires the appeal court to determine what verdict a 

reasonable jury, properly instructed, could judicially have arrived at, and, in doing 

so, to review, analyse and, within the limits of appellate disadvantage, weigh the 

evidence. This latter process is usually understood as referring to a subjective 

exercise, requiring the appeal court to examine the weight of the evidence, rather 

than its bare sufficiency. The test is therefore mixed, and it is more helpful to 

articulate what the application of that test entails, than to characterize it as either 

                                                      
160 Yebes, supra note 154 at para 25.  
161 W.(R.), supra note 154. 
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an objective or a subjective test.164 

Arbour J. went on to explain that the Yebes test is equally applicable to judge alone trials and in 

such cases it may be easier to identify an unreasonable verdict where the reviewing Court can see 

a flaw in the evaluation of the evidence or the analysis that explains an unreasonable 

conclusion. 165  In jury trials where the jury has been properly instructed, assessing alleged 

unreasonableness can be more difficult. There, while an error may not be readily apparent on the 

face of the record, the unreasonableness of the verdict “would be apparent to the legally trained 

reviewer when, in all the circumstances of a given case, judicial fact-finding precludes the 

conclusion reached by the jury.”166 The nature of such a finding was described as follows: 

When an appellate court arrives at that conclusion, it does not act as a "thirteenth 

juror", nor is it "usurping the function of the jury". In concluding that no properly 

instructed jury acting judicially could have convicted, the reviewing court 

inevitably is concluding that these particular jurors who convicted must not have 

been acting judicially. In that context, acting judicially means not only acting 

dispassionately, applying the law and adjudicating on the basis of the record and 

nothing else. It means, in addition, arriving at a conclusion that does not conflict 

with the bulk of judicial experience. This, in my view, is the assessment that must 

be made by the reviewing court. It requires not merely asking whether twelve 

properly instructed jurors, acting judicially, could reasonably have come to the 

same result, but doing so through the lens of judicial experience which serves as 

an additional protection against an unwarranted conviction.167 

[105] The Dissent properly considered this Court’s requirement that appellate scrutiny requires 

more than bare scrutiny which was re-iterated by Cromwell J. in W.H. in the context of his 

discussion on reviewing jury verdicts as follows: 

 1) The review cannot be limited to assessing the sufficiency of the evidence. 

 2) A positive answer to the question of whether there is some evidence which, if 

believed, supports the conviction, does not exhaust the role of the reviewing court. 

 3) In deciding whether the verdict is one which a properly instructed jury acting 

judicially could reasonably have rendered, the reviewing court must ask not only 
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whether there is evidence in the record to support the verdict, but also whether the 

jury's conclusion conflicts with the bulk of judicial experience.168 

2) Unreasonable Verdicts based on Findings of Credibility or Reliability may be Overturned 

[106] The Dissent was correct to acknowledge that while credibility findings are entitled to 

deference, an appellate Court may overturn a verdict based on findings of credibility where it 

concludes that the verdict is unreasonable.169 This was explained by Cromwell J. in W.H. as 

follows: 

Whereas the question whether a verdict is reasonable is one of law, whether a 

witness is credible is a question of fact. A court of appeal that reviews a trial 

court's assessments of credibility in order to determine, for example, whether the 

verdict is reasonable cannot interfere with those assessments unless it is 

established that they ‘cannot be supported on any reasonable view of the 

evidence.’170 

[107] As pointed out by the Dissent, the rationale behind the deference accorded to the trier of 

fact’s credibility and reliability assessments is rooted in the “special position” of the trier of fact 

to see and hear the witness and assess subjective issues such as demeanor.171  In François, the 

Majority explained that some factors relevant to a witness’ credibility will more readily lend 

themselves to appellate review than others. For example, the significance of alleged 

inconsistencies and motives for concoction are susceptible to reasoned review, whereas factors 

such as demeanor or the jury’s exercise of its “common sense” are not. 172  

[108] In R v Burke,173 Sopinka J. acknowledged the "special position" of the trial judge in 

assessing credibility, but concluded that appeal courts have the power to reverse a verdict where 

the credibility assessment is not supported by the evidence. 174 He stated: 

I acknowledge that this is a power which an appellate court will exercise 

sparingly. This is not to say that an appellate court should shrink from 

                                                      
168 W.(H)., supra note 154 at para 28. 
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exercising the power when, after carrying out its statutory duty, it concludes 

that the conviction rests on shaky ground and that it would be unsafe to 

maintain it. In conferring this power on appellate courts to be applied only in 

appeals by the accused, it was intended as an additional and salutary 

safeguard against the conviction of the innocent. 

[…] While I am fully aware of the advantages enjoyed by the trier of fact, I am 

nonetheless persuaded that the trial court in the case arrived at an unreasonable 

verdict by accepting the evidence of the complainants E. and C. In my view, no 

properly instructed jury acting in a judicial manner could reasonably have 

accepted the claims of these complainants.175 [Emphasis added] 

E. Argument 

[109] The Appellant submits that Dissent is correct in finding that when the evidence in this 

case is re-examined and re-weighed in accordance with this Court’s direction in Yebes, no jury, 

acting reasonably and judicially, could return a verdict of guilt.  

[110] If the relevant test were one of bare sufficiency, it would be met. There is evidence that, 

if believed, is capable of founding a conviction. However, the relevant question is not whether 

the conviction could be sustained on any view of the evidence (as the Majority seems to 

suggest); it is whether the conviction can be sustained on a reasonable view of the evidence 

having regard to the requisite standard of proof in a criminal trial.176  

[111] In order to be taking a reasonable view of the evidence, a hypothetical jury (such as that 

envisioned in Yebes) would have to be acting judicially and performing their task in a legally 

correct fashion. They would have to be finding facts in a manner that does not conflict with the 

bulk of judicial experience and having regard to the appropriate warnings, special cautions and 

mandatory or discretionary instructions that apply to the particular evidence that they are dealing 

with.177  

[112] In this case, a hypothetical jury would have to observe the judicial caution about the 

danger of relying on the testimony of a single witness with significant reliability problems. The 

jury would, as the trial judge did in this case, need to seek out evidence capable of “restoring its 
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faith” in her accuracy or veracity. As properly concluded by the Dissent, there is no evidence on 

this record that is capable of supporting, corroborating or otherwise rehabilitating the 

Complainant’s evidence sufficient to meet the standard of proof beyond a reasonable doubt. As 

the Dissent stated: 

In my view, all of the [C]omplainant's evidence was disjointed, confusing and 

fraught with ambiguity. It is not unfair to describe the [C]omplainant's testimony 

as one fueled by the distorted perspective of an altered state of mind that is not 

resurrected by independent and material supporting evidence establishing the guilt 

of the appellant.178 [Emphasis added] 

[113] Given the statement of law set out above, it would not, as the Majority suggests, be 

sufficient for a hypothetical jury to find that simply because the Complainant purported to recall 

an assault and could remember jumping off of the balcony, the case had been proven beyond a 

reasonable doubt.179 The fact that she jumped and her ability to remember doing so was not an 

issue at trial. Her memory in this regard did not establish the “actus reus” of any of the offences 

the Appellant was charged with. The issues in this trial were why she jumped and whether acts 

and/or statements made by the Appellant amounted to unlawful confinement, sexual assault or if 

he had uttered threats. 

F. Conclusion on Unreasonable Verdict 

[114] In this case, the trial judge’s finding that he accepted the Complainant’s evidence despite 

its reliability problems was tainted by legal error. When the evidence is re-examined with the 

benefit of the correct principles of law, no jury acting reasonably and judicially could have its 

faith restored in the Complainant’s reliability and therefore a conviction could not reasonably be 

reached. 

 PART IV - STATEMENT CONCERNING COSTS 

[115] The Appellant has no submissions as to costs. 

                                                      
178 Court of Appeal Memorandum, supra note 2 at para 64. 
179 The Complainant’s evidence was that she noted her balcony door was open so she “vaulted” 
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window.  
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