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PART I: OVERVIEW AND FACTS 

a) Overview 

[1] This is an appeal as of right arising from the dissenting judgment of Madam Justice B. L. 

Veldhuis of the Court of Appeal of Alberta pronounced August 28, 2018.   

[2] This appeal will define a young person’s right to have a trial within a reasonable time 

following this Court’s new direction in R v Jordan.1 Jordan dramatically shifted the landscape of 

unreasonable delay applications under section 11(b) of the Charter. But as an adult case, it was 

silent regarding its application to the separate criminal justice system for youths which is 

mandated by the Youth Criminal Justice Act.2 Both legislation and common law stress the 

heightened importance of timely trials for youth matters, even as compared to their adult 

counterparts. The Appellant submits that a 12-month presumptive ceiling for single-stage youth 

proceedings is required to give true effect to these principles. This is the primary issue on appeal. 

[3] The three members of the Alberta Court of Appeal each issued separate reasons for 

judgment in the court below. As the diverging perspectives of the panel exemplify, the current 

state of the law on the Charter right to trial within a reasonable time for youths remains 

unsettled. This Court must bring clarity to the issue of how section 11(b) can be meaningfully 

applied to youth justice cases in a post-Jordan era.  

[4]  The majority of the Court of Appeal dismissed this Young Person’s appeal and upheld 

the trial decision that the Young Person’s constitutional right to a trial within a reasonable time 

had not been infringed. Justice Wakeling’s ultimate conclusions in the majority judgment, if 

accepted, would erode youths’ right to a trial within a reasonable time by applying the identical 

18-month presumptive ceiling dictated in Jordan for adult cases. This would achieve formal, but 

not substantive, equality. Accepting this majority approach would give inadequate consideration 

to the Appellant’s status as a young person in assessing whether the delay was reasonable, and 

ignore the heightened onus the YCJA imposes on those charged with enforcing the Act to ensure 

that matters proceed to trial within a reasonable time.  

                                                 
1 R v Jordan, 2016 SCC 27. 
2 Youth Criminal Justice Act, SC 2002, c 1 [YCJA]. 
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[5] Justice O’Ferrall, concurring with Justice Wakeling in the result, favoured an approach 

that would also weaken the section 11(b) guarantee for young persons. O’Ferrall JA proposed 

that a presumptive ceiling should not apply to youth matters in any form. Though his reasons 

acknowledged the enhanced importance of promptness and speed for matters under the YCJA, 

they also reflected a disproportionate emphasis on the objectives of rehabilitation and 

accountability prior to the entry of a conviction. The Appellant submits that without the structure 

and guidance of the Jordan approach, this holistic methodology risks emphasizing rehabilitation 

and accountability at the expense of the presumption of innocence and constitutional rights.  

[6] In the dissenting judgment, Veldhuis JA would have applied the Jordan principles to 

youth cases, but set a lowered, 15-month presumptive ceiling for single-stage youth matters in 

Provincial Court. The Appellant submits that the reasoning of the dissent was thoughtful and 

persuasive, and that Justice Veldhuis was correct to establish a youth ceiling lower than the adult 

guideline.  However, as a bright line, even a 15-month ceiling does not go far enough to enforce 

the spirit and intention of the YCJA in the post-Jordan context. Jordan demands a shift away 

from a “culture of complacency”. The system must do better than it has in the past – and a mere 

three-month reduction from the adult standard would only serve to maintain, or even undermine, 

the status quo. 

[7] In addition to determining whether and how presumptive ceilings apply to youth, two 

other issues arise on this appeal.  One concerns the allocation of responsibility for delay under 

the Jordan framework.  While characterization of much of the time it took for the matter to reach 

trial is not in dispute, the one-month delay arising from an administrative error in ordering a 

transcript is contentious on this appeal. The Appellant submits that the trial judge did not err in 

deciding not to deduct this period, and that the net delay in this case is thus 18 ½ months. 

[8] The third and final issue on appeal is whether the transitional exceptional circumstance 

identified in Jordan can justify the long delay in the Appellant’s case. It is respectfully submitted 

that it does not.  The delay was clearly unreasonable considering the old analysis under R v 
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Morin.3 Thus, even accounting for the parties’ reasonable reliance on the prior state of the law, 

the delay was unacceptable. 

[9] The nearly 19 months it took for this young person’s trial to conclude clearly violated the 

Appellant’s section 11(b) right to a trial within a reasonable time.  The Appellant submits that his 

convictions for aggravated assault and possession of a weapon for a dangerous purpose must thus 

be stayed. The Appellant urges this Court to establish a 12-month presumptive ceiling for single-

stage youth justice proceedings, and to ensure that the s. 11(b) Charter rights of youths are 

protected – not compromised. 

b) Background of the Offences 

[10] The trial judge’s findings of fact in relation to the substantive offences may be 

summarized as follows.4 The charges arose from an incident that began at a house party.  The 

Appellant and the complainant were both young persons, the complainant being sixteen years old 

at the time, and the Appellant fifteen.  Both were intoxicated by alcohol that night.  The two 

youths shared a social circle but were not well-acquainted. The Appellant was at the party with 

some friends, but he expected that some of the people at the party would be individuals who had 

bullied him in the past.  As a result, he decided to arm himself with a box cutter.   

[11] The complainant, who was also at the party, didn’t like the Appellant to begin with, for 

what the trial judge found was “some inexplicable, but probably typical teenage reason”.5  The 

complainant was also interested in the Appellant’s ex-girlfriend, who was herself at the party.  

The complainant had been getting along well with the Appellant’s ex-girlfriend, but when the 

Appellant showed up, the Appellant was obviously on friendly terms with her. 

[12] As the trial judge found, “the complainant didn’t take too kindly to that development and 

wanted to fight the accused.  He [the complainant] offered to take the fight outside”.6  The 

Appellant wasn’t interested in fighting the complainant, even after others at the party clearly 

                                                 
3 R v Morin, [1992] 1 SCR 771. 
4 Appeal Record [AR], Tab 2, Reasons for Decision (November 9, 2016), p F001-F006. 
5 AR, Tab 2, p F003 l 14.  
6 AR, Tab 2, p F003 ll 17-18. 
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became in favour of a fight happening and were encouraging it.  At this point, the Appellant left 

the party. The Appellant’s ex-girlfriend ran out of the residence after the Appellant.7 

[13] As the trial judge stated: “at this point, the complainant was not prepared to let the matter 

drop, and in fact was probably more upset as the object of his affection had gone after the 

accused”.8  The complainant followed the accused and encountered him a short distance away.  

The complainant, who wanted to fight the accused from the beginning, and who pursued the 

Appellant when he tried to leave the party, threw the first punch.   

[14] Thereafter, a consensual fight ensued. The Appellant and complainant exchanged 

punches, and the Appellant injured his hand in the course of the fight.  The trial judge accepted 

that, from Appellant’s perspective, this injury compromised his ability to continue fighting an 

even contest.  The Appellant then placed the complainant in a headlock, but in what the trial 

judge found was consistent with the complainant’s interest in a consensual fight, the complainant 

fought back and the Appellant let go. 

[15] At this point, the nature of the fight changed. The Appellant (now with an injured hand) 

pulled out a box cutter. The complainant was apparently unaware of the introduction of the 

weapon and continued to fight. The Appellant then stabbed the complainant several times in the 

head.  

[16] The issue at trial was whether the Accused had acted in self-defence. Based on the factual 

record, the trial judge rejected the Appellant’s assertion that he used the box cutter in self-

defence. The trial judge found that the Appellant was not the aggressor; nevertheless, his use of 

force was not proportionate to the threat of harm. Thus, the trial judge rejected the Appellant’s 

self-defence claim.  

c) Procedural history 

[17] Prior to the conclusion of trial, the Young Person made a s. 11(b)  Charter application  

for a stay of proceedings based on unreasonable delay.  This matter had a protracted history 

                                                 
7 AR, Tab 2, p F003 ll 20-27. 
8 AR, Tab 2, p F003 ll 27-29. 
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spanning from April 11, 2015 when the incident occurred to the verdict on November 9, 2016, 

including at least seven trial adjournment or continuation dates. 

[18] The following table summarizes the relevant dates for the purposes of the appeal: 

Date Event 
April 11, 2015 Date of incident. 

April 12, 2015 Appellant arrested and charged. 

April 21, 2015 First court appearance in docket court.  

Crown and defence counsel dealt with release and adjourned the matter 
to May 5.   

May 5, 2015 Second appearance in docket court.   

Defence had still not received disclosure which had been requested on 
April 24, 2015. (The majority of disclosure was received over a period 
of a few months, in April, May, June and July of 2015). 

May 19, 2015 Third appearance in docket court.  

The Appellant entered not guilty pleas.  Defence counsel had hoped to 
set a trial date of June 29, 2015 but was not allowed to do so as this date 
was not actually available due to judicial vacations. A trial date of 
September 16, 2015 was set.  The time estimate for this date was set on 
the basis that the Crown had indicated it was not going to try to tender 
the Appellant’s statement.  Thus, the date was set on the premise that 
this was essentially a two-witness trial. 

September 16, 2015 First scheduled trial date. 

On the day of trial, other matters proceeded in the morning and the 
Appellant’s trial was stood down to the afternoon. Upon arriving for the 
trial in the afternoon, defence counsel was advised that, contrary to the 
Crown’s previous position, the Crown now was going to try to tender 
the Appellant’s statement into evidence. Instead of a trial with one 
Crown witness [the complainant] as defence anticipated, this was now a 
trial which would involve about four Crown witnesses plus the necessity 
of playing the Appellant’s very lengthy statement.9  

The presiding judge stated: “the Crown changed its mind about what it’s 
calling; suddenly it’s much longer than we thought it was going to be”.  

                                                 
9 AR, Tab 10, September 16, 2015 Transcript at p 1.  
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The judge went on to state that there was obviously no time to deal with 
admissibility of the statement that day”.10 The matter was ordered 
adjourned, although defence counsel made it clear that the Appellant 
was “certainly not consenting, certainly not waiving 11(b)”.11  A new 
trial was scheduled for March 2, 2016 for 300 minutes. 

March 2, 2016 Second scheduled trial date.  

The complainant was present before the Appellant. Court commenced at 
9:30 a.m., and at 9:45 a.m. the Appellant had not yet arrived. 
Ultimately, the Crown elected to commence a different matter. Crown 
and defence had also scheduled another trial continuation to be heard 
over the lunch hour. In the end, the Appellant’s matter did not start until 
2:10 p.m.12   

In addition, the Crown had received a forensics report from the RCMP 
only two days prior to the trial.  Defence counsel had not received it 
until the day of trial.  The Crown indicated that normally they might 
seek an adjournment to comply with expert notice requirements but 
noted the matter was not likely to conclude that day anyway. Defence 
counsel agreed to commence the trial despite lack of proper notice with 
respect to the forensic report.13 

Although the Court was able to hear from a number of witnesses on 
March 2nd including the complainant, there was insufficient time to 
conclude the trial. A continuation date was set for July 28, 2017.  
Defence counsel indicated this date was the absolute earliest the Court 
offered, but also advised for the record that that date was “seriously 
over-booked”. Defence counsel again stated that the Appellant was not 
waiving his s. 11(b) rights with respect to the continuation date.14  

July 28, 2016 First trial continuation date.  

Remaining evidence was called on the voir dire and counsel made 
submissions as to the admissibility of the Applicant’s statements to the 
police. The Court suggested that a date be set for a ruling on the voir 
dire, and that the trial continuation be scheduled after that point.  Due to 

                                                 
10 AR, Tab 10, September 16, 2015 Transcript, p 2 ll 22-29. 
11 AR, Tab 10, September 16, 2015 Transcript, p 2 ll 31-32. 
12 AR, Tab 19, Agreed Statement of Facts (ASF). 
13 AR, Tab 11, March 2, 2016 Transcript, p 16 ll 19-23.  
14 AR, Tab 11, March 2, 2016 Transcript, p 103 ll 36-41. 
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the judge’s holiday schedule, the matter was set for a ruling on the voir 
dire on September 6th.  The Court ordered transcripts of the 
proceedings. 

September 6, 2016 Second trial continuation date and the first date for voir dire decision.  

At this time, the Court could not render its decision on the voir dire due 
to a clerical error in obtaining a transcript of the proceedings.  The 
ruling was adjourned an additional four weeks to October 4th.  

October 4, 2016 The Court ruled on the admissibility of the Appellant’s statement.   

(This was the statement the Crown had initially indicated they were not 
going to try to tender, but then changed their mind as of the original 
September 16, 2015 trial date, resulting in an adjournment on that date.)  
In the end, the trial judge determined that the statement should be 
excluded due to a lack of compliance with section 146 of the YCJA.   

The defence indicated its intention to bring a s. 11(b) application.  
October 19, 2016 was set as the new date for trial continuation (to hear 
defence evidence) and a s. 11(b) Charter application.   

October 19, 2016 Fourth trial continuation date. 

Defence called evidence (the Appellant) and the evidentiary portion of 
the trial concluded. The matter was set over to October 24 for argument 
on the section 11(b) application. 

October 24, 2016 Fifth trial continuation date and hearing of Jordan application.   

Counsel made submissions on the section 11(b) Charter issue. The 
Court provided oral reasons for decision, dismissing the application.  
The matter was adjourned to November 2, 2016 for closing arguments 
on the trial proper. 

November 2, 2016 Sixth trial continuation date. 

Counsel made closing arguments on the trial proper. The Court reserved 
its decision. The matter was set over to November 9, 2016 for the 
verdict. 

November 9, 2016 Seventh trial continuation date – court renders its verdict. 

The trial judge convicted the Appellant of aggravated assault and 
possession of a weapon for a dangerous purpose.  The matter was set 
over for sentencing. 

February 1, 2017 Sentencing hearing.  The Appellant was sentenced to a Custody and 
Supervision order and one year of probation.  
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d) Jordan Application 

[19] The trial judge provided a brief oral ruling on the section 11(b) application. The total 

delay exceeded 18 months (and would be close to 19 months by the time the verdict was 

delivered).15 The trial judge did not identify any defence-caused delay that would be deducted 

from this total.  The Court considered the impact of the unavailability of the transcripts on 

September 6, 2016 that caused the adjournment of the voir dire decision and concluded that this 

was, in the broad sense, caused by the state. The trial judge held that there were no discrete 

exceptional circumstances that would bring the remaining delay below the ceiling. The net delay 

was therefore slightly over 18 months, and thus was presumed to be unreasonable pursuant to 

Jordan.16 

[20] However, as the trial judge went on to state, this was a case in the so-called “transitional 

period”. Moving to consider the transitional exceptional circumstance for cases already in the 

system prior to the Jordan decision, the trial judge noted that the Jordan framework must be 

applied flexibly and contextually. The trial judge appeared to consider whether the adjournments 

from September 16 to March 2, as well as from March 2 to July 28, might have been handled 

differently had the parties been aware of the “hard deadline” set out in Jordan.17 

[21] Taking a “bird’s eye view” of the case, the trial judge recognized there were institutional 

delay problems at play. The trial judge considered the truth-seeking function of the court, and 

society’s interest in having the matter heard, considering the seriousness of the charges. The trial 

judge stated: 

…as important as it is to get matters heard in a timely fashion, it just strikes me 
that taking that overall view of matters, that to deprive the community of the 
Court exercising its truth seeking function in a case such as this, in circumstances 
such as this where maybe there was a small error originally by whatever Crown 
that assessed the file and had the original discussion with Mr. Johnson about what 
evidence was going to be led or not, that this is not the clearest of cases where the 

                                                 
15 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 259 ll 19-21. 
16 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 260 ll 4-13. 
17 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 261 ll 4-17. 
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Court ought to say, no, it’s just all over and we are not even going to have a 
ruling.18 

 

[22] The trial judge concluded that this was “not the clearest of cases” in which the Court 

ought to stay the charges: 

It is far from ideal, particularly when dealing with a young person, to have those 
extra months of delay but if you are just barely over the 18 months, and I know 
that in some other cases a lesser time has been ruled to be unreasonable, but given 
what the parties knew about the law as it existed at the time these matters were 
being set, given the serious nature of the charges, it strikes me that the appropriate 
ruling is to have the matter proceed.19  

 

e) Appeal to the Court of Appeal of Alberta 

[23] The Young Person appealed the trial judge’s dismissal of his section 11(b) Charter 

application. On August 28, 2018, the Court of Appeal issued Reasons for Judgment Reserved, 

dismissing the appeal. Each member of the panel wrote separate reasons. Justices Wakeling and 

O’Ferrall dismissed the appeal, holding that the delay was not unreasonable. In dissent, Justice 

Veldhuis would have found that the Young Person’s right to a trial within a reasonable time was 

violated, and would have stayed the proceedings. 

i) Wakeling JA majority judgment 

[24] Wakeling JA found that the Jordan framework governed the prosecution of Criminal 

Code offences tried in a youth justice court under the YCJA.  He concluded that the same 

presumptive ceilings established in Jordan for adult prosecutions were also applicable to youth 

matters: that is, 18 months for Provincial Court proceedings and 30 months for trials in the 

Superior Court.  This determination was based largely on the fact that “[t]he Supreme Court of 

Canada said nothing in Jordan that remotely suggests the presumptive ceilings it fashioned do 

not apply to young persons....”20 However, even if the question of the appropriate “bright line” in 

                                                 
18 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 261 ll 25-31. 
19 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 261 ll 33-38. 
20 AR, Tab 3, R v KJM, 2018 ABCA 278 at para 33, per Wakeling JA. 
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youth cases was open, Justice Wakeling would not have deviated from the 18-month standard. 

While he acknowledged that a shorter interval between offending and consequence was desirable 

in youth cases and recognized the mandate in s. 3(b)(v) of the YCJA in passing, he held that there 

was no evidence before the Court to define a “quick” period between offending and sanctions 

and support a lower ceiling. In his view, “Parliament is in the best position to determine whether 

a unique presumptive ceiling or other methodology should be adopted for young person charged 

with an offence.”21 

[25] Applying the Jordan analysis with an 18-month ceiling, Justice Wakeling held that the 

trial judge should have deducted the one-month period that resulted from the transcript error as a 

discrete exception.  This would have brought the resulting delay under the 18-month ceiling.  In 

Wakeling JA’s view, the Applicant then did not discharge his onus to demonstrate that the case 

had taken markedly longer than it should have, and that the defence had made efforts to expedite 

the proceedings.  Thus, the delay was not unreasonable.  In the alternative, if the presumptive 

ceiling was exceeded, Justice Wakeling would have found it was justified under the transitional 

exception, in view of the seriousness of the charges and lack of “actual prejudice” since the 

Appellant was out of custody while awaiting trial. 

ii) O’Ferrall JA judgment, concurring in the result 

[26] Justice O’Ferrall agreed with Justice Wakeling that the young person’s section 11(b) 

rights had not been violated and the appeal should be dismissed. With respect, it is unclear from 

the face of the Reasons for Judgment exactly which factors Justice O’Ferrall considered, or the 

precise analysis he applied in coming to this conclusion.   

[27] O’Ferrall JA emphasized the unique considerations that the YCJA dictates should be 

taken into account in respect of young persons. He concurred with Justice Veldhuis’ assessment 

of the jurisprudence pre-Jordan as supporting the proposition that youth court proceedings 

should generally proceed to trial more quickly than adult matters. However, due in part to these 

concerns, Justice O’Ferrall found that the Jordan analysis should not apply to matters under the 

YJCA: “given the arbitrariness and the relative inflexibility of any presumptive ceiling, it would 

                                                 
21 AR, Tab 3, KJM at para 62, per Wakeling JA. 
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be wrong in law to apply presumptive ceilings to young persons.”22 His judgment also raised 

concerns with applying the Morin factors to youth delay cases under the Jordan transitional 

exception, given the separate youth justice system to which young persons are entitled.23   

[28] Justice O’Ferrall held that a presumptive ceiling would be particularly problematic given 

the YCJA’s focus on rehabilitation and integration, providing the example of delays arising from 

Extrajudicial Measures or Extrajudicial Sanctions.  In his view, an assessment of a reasonable 

time to reach trial “will be dependent on a myriad of factors” and should not include a bright-line 

requirement.24 

[29] Without expanding further on the precise circumstances of the Appellant’s case, Justice 

O’Ferrall concluded that the appeal should be dismissed, as “the effluxion of time between the 

laying of charges and the end of trial in this case was not unreasonable and a stay would do 

nothing to achieve the Youth Criminal Justice Act objectives of holding the appellant 

accountable or promoting his rehabilitation.”25 

iii) Veldhuis JA dissenting judgment  

[30] In dissent, Justice Veldhuis found that the trial judge erred in failing to find a violation of 

the Young Person’s rights under section 11(b) of the Charter.  In particular, Justice Veldhuis 

held that the appropriate presumptive ceiling for a young person facing single-stage proceedings 

in Provincial Court is 15 months. After a thorough review of the legislative principles and 

common law surrounding the application of section 11(b) to young persons, she concluded that a 

lower ceiling for youth matters was “not only consistent with the reasoning provided by the 

Supreme Court in Jordan, but also with the case law prior to Jordan which recognized the 

additional prejudice faced by young persons’ experiencing long pre-trial delays.”26   

                                                 
22 AR, Tab 3, Ibid at para 71, per O’Ferrall JA. 
23 AR, Tab 3, KJM at paras 69-70, per O’Ferrall JA. 
24 AR, Tab 3, Ibid at para 75, per O’Ferrall JA. 
25 AR, Tab 3, Ibid at para 77, per O’Ferrall JA. 
26 AR, Tab 3, Ibid at para 81, per Veldhuis JA. 
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[31] Justice Veldhuis disagreed with Wakeling JA’s conclusion that the trial judge had erred 

in her allocation of responsibility for the one-month delay arising from the late voir dire 

transcript. In this particular case, the trial judge’s vacation had removed the ability for the Court 

to mitigate the effect of the administrative error. Given that court schedules are incorporated into 

the presumptive ceiling, Veldhuis JA found no error in the trial judge’s conclusion that this delay 

should not be deducted. 

[32] Applying the transitional exception, Justice Veldhuis found that the presumptively 

unreasonable delay could not be justified.  She found that the trial judge erred in applying the 

“clearest of cases” standard to delay above the presumptive ceiling.27  

[33] Justice Veldhuis then conducted a detailed balancing of the relevant factors under the 

transitional exception.  She found that, while a full analysis under the Morin framework is not 

required in all cases, “not doing so in this case led the trial judge to err.”28 Justice Veldhuis 

allocated the periods of delay under the Morin categories, and determined that the combined 

institutional and Crown delay was 12 ¾ months. This far exceeded the 8-10 month Morin 

guideline as well as the 5-6 month suggestion from the Ontario Court of Appeal in R v M(GC).29 

The dissenting judgment contrasted the defence’s “commitment to getting the matter resolved” 

with the actions of the Crown, who “showed little motivation to move this matter through the 

system quickly and made prosecutorial decisions that caused delay.”30  Prejudice could be 

inferred in this case given the appellant’s age. Balancing all of the factors, the dissent found that 

under the old framework, the delay would have been unreasonable and that “the seriousness of 

the charges cannot overcome this significant delay.”31 

 

                                                 
27 AR, Tab 3, KJM at para 128 per Veldhuis JA. 
28 AR, Tab 3, Ibid at para 132 per Veldhuis JA. 
29 R v M(GC), [1991] OJ No 885 at para 24 (CA). 
30 AR, Tab 3, KJM at para 148, per Veldhuis JA. 
31 AR, Tab 3, Ibid at para 152, per Veldhuis JA. 
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PART II: GROUNDS OF APPEAL 

[34] The Appellant respectfully advances the following three grounds of appeal arising out of 

Madam Justice Veldhuis’ dissenting judgment: 

1. Did the learned Trial Judge err in finding that there should not be a lower presumptive 

ceiling for s. 11(b) of the Charter as it applies to Young Persons facing single-stage 

criminal proceedings in Provincial Court? 

2. Did the learned Trial Judge err in her allocation of delay under the Jordan framework? 

3. Did the learned Trial Judge err in her application of the transitional exception under 

Jordan?  

 
 
PART III: STATEMENT OF ARGUMENT 

Ground 1: The trial judge erred by failing to apply a lower presumptive ceiling in the context 

of a single-stage proceeding under the Youth Criminal Justice Act. 

[35] While all Canadians are guaranteed the right to a trial within a reasonable time under 

section 11(b) of the Charter, this right has “special significance” in the case of young persons.32 

As Justice Veldhuis explained in the dissenting judgment, “there are long standing principles in 

the common law, reflected in the YCJA, that the criminal justice system must offer enhanced 

protections to young persons and that timely intervention, promptness and speed must be 

emphasised in such proceedings.”33  The Appellant submits that following Jordan, the enhanced 

protections must take the form of a more rigorous presumptive ceiling for youth matters in 

provincial court. 

                                                 
32 Nicholas Bala & Sanjeev Anand, Youth Criminal Justice Law, 3rd ed (Toronto, Ont: Irwin 
Law, 2012) at 439. 
33 AR, Tab 3, KJM at para 100, per Veldhuis JA. 
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a) Timeliness has special significance in youth justice proceedings 

[36] The importance of youth matters proceeding to trial promptly long pre-dates the YCJA. 

While the predecessor legislation, the Young Offenders Act, did not explicitly comment on the 

timeliness of trials, this concern was addressed in the jurisprudence.  For instance, in 1991, the 

Ontario Court of Appeal in R v M(GC) emphasized the “particular need to conclude youth court 

proceedings without unreasonable delay” in light of the principles and goals of the Young 

Offenders Act.34   This was not an entitlement to a “special constitutional guarantee” for young 

persons that would be, in substance, different from the 11(b) guarantee enjoyed by adults.  

However, the Court posited that “as a general proposition, youth court proceedings should 

proceed to a conclusion more quickly than those in the adult criminal justice system”: “[d]elay, 

which may be reasonable in the adult criminal justice system, may not be reasonable in the youth 

court.”35 

[37] Justice Osborne went on to suggest that this principle was most appropriately considered 

as part of the prejudice consideration in what was then the Askov analysis.  While the section 

11(b) “constitutional right remains constant…[i]t differs in its application to young persons 

because there is a particular element of prejudice which may result if the trial of a young person 

is unduly delayed.”36  Justice Osborne suggested a target “administrative guideline” that “in 

general, youth court cases should be brought to trial within five to six months, after the neutral 

period required to retain and instruct counsel, obtain disclosure, etc.”37 

[38] Shortly after the judgment in M(GC), this Court recognized that “account [should] be 

taken of the fact that charges against young offenders be proceeded with promptly” as part of the 

delay analysis, but that the need for timeliness in youth justice was “merely one of the factors to 

be balanced with others in the manner set out in R. v. Morin.”38  

                                                 
34 M(GC) at para 23. 
35 Ibid. 
36 M(GC) at para 24. 
37 Ibid at para 45. 
38 R v D(S), [1992] 2 SCR 161 at 162. 
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[39] In 2003, the Youth Criminal Justice Act came into force, and incorporated a “declaration 

of principle” in section 3 to guide the interpretation and application of the Act as young persons 

proceed through the criminal justice system. Section 3 of the YCJA crystalized the prior state of 

the common law,39 and now explicitly conveys the importance of a young person being brought 

to trial expediently: 

3 (1) The following principles apply in this Act: 

… 

(b) the criminal justice system for young persons must be separate from that of 
adults, must be based on the principle of diminished moral blameworthiness or 
culpability and must emphasize the following: 

… 

(iii) enhanced procedural protection to ensure that young persons are 
treated fairly and that their rights, including their right to privacy, are 
protected, 

(iv) timely intervention that reinforces the link between the offending 
behaviour and its consequences, and 

(v) the promptness and speed with which persons responsible for 
enforcing this Act must act, given young persons’ perception of time;40 

 

[40] Parliament’s intent in codifying these principles is clear. The youth justice system must 

operate in a way that is sensitive to the age, greater vulnerability, and diminished moral 

culpability of young persons. This includes recognizing and addressing the increased impact 

excessive delay has on young persons.  

[41] The principle that delay is a considerable concern for youth charged with criminal 

offences is also reflected in international instruments. Rule 20 of the United Nations Standard 

Minimum Rules for the Administration of Juvenile Justice provides that youth cases “shall from 

the outset be handled expeditiously, without any unnecessary delay.”41   

                                                 
39 R v TR, 2005 CanLII 18709 at para 31 (Ont CA). 
40 YCJA, s 3(1)(b). 
41 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“Beijing 
Rules”), adopted by General Assembly Resolution A/RES/40/33 on November 29, 1985, r 20. 
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[42] To varying degrees, all three Court of Appeal justices in the case at bar recognized that 

that youth matters generally attract increased urgency. Justice O’Ferrall concurred with Justice 

Veldhuis on the point that the “overwhelming weight of judicial authority is to the effect that 

youth court proceedings should progress to a conclusion more quickly than adult proceedings 

and that a shorter duration of time between charges and trial is more likely to be found to be 

unreasonable in the prosecution of young persons.”42 Though Wakeling JA did not go as far, he 

nonetheless acknowledged that “[c]ommon sense suggests that there may be some merit to the 

argument that a youth convicted of a crime is most likely to change his or her ways if the 

consequences for the commission of an offence are swiftly imposed”, and that “Parliament may 

hold a similar view.”43   

b) Four rationales for timeliness in youth justice: facets of prejudice 

[43] Timely trials are key for a variety of reasons. Consideration of the rationales behind the 

need for timeliness in youth matters is instrumental in determining how this should be reflected 

under the new post-Jordan framework. As Justice Veldhuis noted in her dissent, the 

jurisprudence has recognized various forms of increased prejudice that youth experience due to 

delay. These may be conceptualized under four broad categories.  

i) Connection between actions and consequences 

[44] The need for quick intervention to reinforce the connection between behaviour and 

consequence is a commonly-cited rationale as to why timeliness of court proceedings for youth is 

“a paramount concern”: “[a]s time passes, the juvenile will find it increasingly difficult, if not 

impossible, to relate to the procedure and disposition of the offence, both intellectually and 

                                                 
42 AR, Tab 3, KJM at para 71, per O’Ferrall JA. 
43 AR, Tab 3, Ibid at para 59, per Wakeling JA. 
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psychologically.”44  This is reflected in section 3(1)(b)(v) of the YCJA, and numerous youth 

delay judgments.45  

[45] The corollary to this is the urgency in having matters conclude quickly so that if 

rehabilitative intervention is appropriate, it can begin at the earliest opportunity while a youth is 

still in his or her formative years.46  A young person’s behaviour, thoughts, and conduct may be 

very different at, for example, 14 years of age than when they were 12.  There is accordingly a 

certain unfairness inherent in trying to impose meaningful consequences on a 14-year-old for 

acts committed by his or her 12-year-old self.  

ii) A young person’s unique perception of time 

[46] Time spent waiting for trial occupies a greater proportion of a young person’s life than an 

adult’s.47  As recognized by Parliament, young persons have a different perception of time and 

are developing and maturing very quickly. This heightens a young person’s “experienced 

prejudice”, in the words of the dissent, through “a prolonged sense of the general stress felt by 

anyone under a cloud of suspicion”, as well exacerbating the impact of any period during which 

liberty is restricted through custody or bail conditions.48    

[47] The instant case is an example of this.  The Appellant was 15 years old when he was 

charged in April 2015.  By the time the trial concluded in November 2016, he was nearly 17 

years old.  Put another way, a young person in grade 9 in April of 2015 would have been in grade 

11 in November 2016.  A grade level or a year is a long time in the life of a young person.  

Development can progress significantly.  

 

                                                 
44 See commentary, Beijing Rules, r 20. 
45 YCJA, s 3(1)(b)(v); see e.g. AR, Tab 3, KJM at paras 60-61 (per Wakeling JA), 72 (per 
O’Ferrall JA), 104 (per Veldhuis JA); M(GC) at para 23, JM at para 115, R v DA, 2018 ONCJ 
143 at para 59. 
46 M(GC) at para 23. 
47 See e.g. AR, Tab 3, KJM at para 105, per Veldhuis JA, AR, Tab 3; M(GC) at para 23; R v MH, 
[2008] OJ No 5147 at para 64; R v AP, 2005 ABPC 299 at para 55. 
48 AR, Tab 3, KJM at para 105, per Veldhuis JA. 
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iii) Collateral consequences of liberty restrictions 

[48] While not explicitly addressed in the reasons of the Court below, youth can experience 

additional prejudice due to the restriction of liberty, apart from their perception of the duration.  

Youth may be in increased jeopardy awaiting trial if they are bound by conditions, as many 

youth struggle to follow court-imposed conditions resulting in increased jeopardy due to a 

plethora of breaches they may incur while awaiting trial. Several cases have commented on the 

problem, such as the judgment of the Newfoundland and Labrador Provincial Court in  R v FL.49  

Lack of a timely trial can seriously prejudice a youth who may accumulate a large number of 

breach charges which need to be dealt with, even if the young person is acquitted of the 

substantive offences in the end. 

iv) Impact on memory 

[49] Memory dwindles with time.  Faded memories of witnesses and accuseds as a result of 

delay can prejudice fair trial interests.50 While this is a concern for any accused person, youth are 

especially susceptible to this aspect of prejudice, as the dissenting judgment noted.51 This is 

particularly critical in a case like the one at bar, where the Appellant testified in his own defence 

and the complainant was also a young person.  Here, the complainant testified at trial on March 

2, 2016, almost eleven months later the April 11, 2015 incident. Due to the subsequent 

adjournments for trial continuation, defence evidence (the Appellant) was not called until 

October 19, 2016, more than 18 months after the fact, and more than seven months after the 

complainant gave his testimony.  

c) As the presumptive ceiling subsumes prejudice, a lower youth presumptive ceiling is required  

[50] All three of the above rationales converge on the prejudice aspect of the old Morin 

framework. Under the Morin framework, prejudice was a significant, and sometimes 

                                                 
49 See e.g. R v FL, 2012 CanLII 77306 (NL Prov Ct) at para. 3. These comments were in relation 
to probation conditions but apply equally to bail terms.  
50 Jordan at para 20; see also, for example, AP at para 46. 
51 AR, Tab 3, KJM at para 106, per Veldhuis JA, citing Nicholas Bala, “Youth as Victims and 
Offenders in the Criminal Justice System: A Charter Analysis – Recognizing Vulnerability” 
(2008) 40:19 SCLR 595 at 616. 



19 

 
determinative, factor for a court to consider on a delay application.52  Through the provisions of 

the YCJA, some of the prejudice to young persons in failing to have their matters dealt with 

promptly is enshrined in statute.  An accused’s status as a young person was therefore relevant to 

the assessment of prejudice under the Morin factors: “the appropriate way to take into account 

the special circumstances of young persons is to acknowledge the potential for a heightened 

degree of prejudice to their liberty and security interests that may flow from delay”.53 Prejudice 

was a major vehicle for ensuring proper section 11(b) protections for youth accuseds under the 

Morin approach.54 

[51] The new Jordan delay framework has substantially altered the s. 11(b) delay analysis 

with the advent of the 18-month ceiling for Provincial Court cases. Jordan has now eliminated 

prejudice as a specific analytical factor that courts consider in each individual case. Instead, 

prejudice “informs the setting of the presumptive ceiling”.55 As this Court has repeatedly 

emphasized, the primary purpose of section 11(b) is to protect the accused’s individual rights.  

These rights include security of the person (being free from the stress and stigma that 

accompanies a criminal charge), liberty (freedom from bail conditions or pre-trial custody), and 

the ability to make full answer and defence (ensuring the trial takes place while the evidence is 

fresh and witnesses are available).56  There is also a secondary, societal, interest in having trials 

heard within a reasonable time: timely justice has intrinsic value, and society has an interest in 

“seeing that the least fortunate of its citizens who are accused of crimes are treated humanely and 

fairly”.57 These considerations are now “built-in” to the 18-month bright-line limit: “[o]nce the 

ceiling is breached, we presume that accused persons will have suffered prejudice to their 

Charter-protected liberty, security of the person, and fair trial interests.”58 

                                                 
52 Jordan at para 34. 
53 R v RDR, 2011 NSCA 86 at para 13. 
54 R v JM, 2017 ONCJ 4 at para 124. 
55 Jordan at para 54.  
56 See e.g. Morin at 786-787; R v Godin, 2009 SCC 26 at para 30; Jordan at para 20.   
57 Morin at 786. 
58 Jordan at para 54. 
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[52] Jordan, however, was an adult case. The exacerbated prejudice young persons experience 

as a result of delay, and the legal importance of promptness, add additional layers to these 

considerations. These heightened aspects of prejudice were not considered or incorporated in the 

setting of the Jordan ceiling in the context of the facts before that Court.  As Justice Paciocco 

explained in R v JM, the fact that “case specific prejudice evaluation can no longer be counted on 

to protect the general proposition that youth court proceedings should proceed more quickly than 

those in the adult criminal justice system”59 leaves only two options: 

The first solution would simply be to abandon the principle that youth cases 
should generally proceed more swiftly than adult cases, and to apply 
the Jordan regime indiscriminately to adult and youth cases. In my view, this 
would be wrong. If section 11(b) is to achieve its purpose, constitutional standards 
for delay have to respond to the prejudice at stake, and the pre-Jordan case law 
has recognized, with good reason, that children generally experience accelerated 
and heightened prejudicial impact from delay. 
 
The second possibility – the one I believe to be right in law – is to develop a 
lower presumptive ceiling for youth cases.60   
 

[53] There is a third alternative suggested by Justice O’Ferrall in his reasons: do away with 

the Jordan methodology in youth cases all together.  However, the Appellant submits that this 

proposal is not only wrong in law, but would significantly diminish the meaning of section 11(b) 

and other procedural rights of youth.  

i) Presumptive ceilings apply to youth matters 

[54] This Court clearly stated in Jordan that a presumptive ceiling is integral to guaranteeing 

the rights under section 11(b): 

A presumptive ceiling is required in order to give meaningful direction to the state 
on its constitutional obligations and to those who play an important role in 
ensuring that the trial concludes within a reasonable time: court administration, 
the police, Crown prosecutors, accused persons and their counsel, and judges. It is 

                                                 
59 JM at para 127. 
60 Ibid at paras 128-129. 
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also intended to provide some assurance to accused persons, to victims and their 
families, to witnesses, and to the public that s. 11(b) is not a hollow promise.61 

 

[55] Given the Jordan court’s concern that “the system has lost its way” and that a bright line 

rule is required to challenge the “culture of delay” and give meaningful effect to section 11(b) 

rights, a lack of presumptive ceiling would leave youth with fewer protections than their adult 

counterparts. It would be entirely contrary to the YCJA to hold that adults benefit from a 

presumptive ceiling but young persons do not. 

[56] Justice O’Ferrall’s reservations about the “arbitrariness” and “inflexibility” of a ceiling 

echo the Jordan minority’s concerns about the majority’s new proposal.62 But despite a divided 

court in Jordan and its companion case of R v Williamson,63 the bright-line analysis has 

prevailed.  It is also notable that the Justices Wakeling and Veldhuis, as well as virtually all trial 

judges in post-Jordan s. 11(b) youth cases, have accepted that the presumptive ceiling 

methodology applies (notwithstanding the issue of where the ceiling should sit). 

[57] Further, in R v Cody this Court rejected the submission that the Jordan framework should 

be adjusted “to provide for more flexibility in deducting and justifying delay”64: 

... Jordan was released a year ago. Like any of this Court’s precedents, it must be 
followed and it cannot be lightly discarded or overruled…. The Jordan 
framework now governs the s. 11(b) analysis and, properly applied, already 
provides sufficient flexibility and accounts for the transitional period of time that 
is required for the criminal justice system to adapt.65 

 

[58] A large component of O’Ferrall JA’s reservations about a presumptive ceiling surround 

the interplay with rehabilitative steps, including Extrajudicial Measures or Sanctions. With 

respect, this approach is misguided. Not only were diversion programs irrelevant to the 

                                                 
61 Jordan at para 50 (emphasis added). 
62 Jordan at para 151, per Cromwell J.  
63 R v Williamson, 2016 SCC 28. 
64 R v Cody, 2017 SCC 31 at para 3. 
65 Ibid at para 3. 
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circumstances at bar, but Justice O’Ferrall’s reasons fail to account for the practical realities of 

the youth sentencing and diversion regimes. 

[59] Firstly, Extrajudicial Measures are typically pre-charge diversionary options, usually at 

the discretion of the police.66 As such, any delay caused by failed completion would fall into the 

category of pre-charge delay and not be counted in the Jordan “clock”. Extrajudicial Sanctions, 

which are more commonly offered at Crown discretion, may be available either before or after 

after the swearing of an information.67  Even where a charge proceeds in the system due to non-

completion, a judge may determine whether the prosecution should still continue in the 

circumstances, if there has been partial compliance.68 The straightforward types of charges that 

typically qualify for diversion, such as shoplifting, minor property crimes, or assaults with no or 

limited injuries, are by their nature less likely to attract delay issues if set for trial.   

[60] Further, Jordan provides sufficient flexibility for any delays or concerns surrounding 

diversion to be appropriately addressed within the presumptive ceiling framework. Some 

provinces already set time limitations for completion of Extrajudicial Sanctions.69 It would be 

open to the Crown to ask for a waiver of 11(b) if the young person required an extension of time, 

or if the particular rehabilitative goal in a particular case called for a longer diversionary period 

than the norm. Delays flowing from failed alternative measures completion might very well be 

deducted as defence delay or a discrete exceptional circumstance, depending on the reasons 

behind the failure.  It would be best left to the good sense of trial judges to determine what 

periods of time should be deducted on the facts of any particular case – the Jordan framework 

allows for this, and would not thwart diversionary efforts. 

[61] More concerningly, Justice O’Ferrall’s reasons lose sight of the presumption of 

innocence and the “golden thread” of the burden of proof beyond a reasonable doubt. These 

                                                 
66 YCJA ss. 4-9; Alberta, Justice and Solicitor General, Crown Prosecutor’s Manual, “Youth 
Diversion”, online: 
<https://justice.alberta.ca/programs_services/criminal_pros/crown_prosecutor 
/Pages/youth_diversion.aspx> [Alberta Crown Manual]. 
67 Alberta Crown Manual. 
68 YCJA s 10(5)(b). 
69 In Alberta, the program agreement length is three months: Alberta Crown Manual. 
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fundamental principles are just as critical for youth as for adults.  The YCJA cautions against 

misusing the criminal law power to act as a surrogate for child welfare, mental health, or other 

social services.70  It is only it is only once a youth has been proven guilty that the sentencing 

objectives of rehabilitation and reintegration apply.  A delay in getting to trial is, by its very 

definition, a delay in holding a young person accountable or promoting rehabilitation.   

[62] Furthermore, just because there has been a finding of guilt, a Youth Justice Court is not 

necessarily compelled to take further proactive action to hold a young person accountable or 

promote further rehabilitation.  For example, one of the sentencing options available following a 

finding of guilt is a reprimand.  As explained by the Youth Criminal Justice Act Manual: 

In most cases the youth justice court imposing a reprimand will have determined 
that the experience of being arrested and/or charged and the effects of the court 
process will be sufficient to hold the young person accountable for the offence; in 
other words the process itself, whether it involves pre-trial detention, 
compensation to a complainant, attending a  conference, or simply attending court 
with a parent, represents a significant learning experience for the youth and a 
proportionate consequence to the offence committed.71 

 

[63] A lengthy delay in getting to trial for a youth can mean increased jeopardy from the 

collateral consequences of court-imposed conditions, where a disposition such as a reprimand 

may in fact be appropriate on a finding of guilt. 

[64] Justice O’Ferrall’s ultimate conclusion in the Appellant’s case appears to reflect the 

shortcomings of his proposed holistic, flexible approach – one that considers a “myriad of 

factors” but without further analytical guidance.  His reasons demonstrate the danger that some 

factors, such as a focus on rehabilitation and accountability in the face of a serious offence, can 

eclipse the meaningful effect of a Charter right.  In the instant case, Justice O’Ferrall concluded 

that the delay “was not unreasonable and a stay would do nothing to achieve the Youth Criminal 

Justice Act objectives of holding the appellant accountable or promoting his rehabilitation.”72 

                                                 
70 See e.g. YCJA ss 29(1), 39(5).  
71 Peter J Harris & Miriam H Bloomenfeld, Youth Criminal Justice Act Manual, vol 1 (loose leaf, 
Release No. 38, December 2014), (Toronto: Canada Law Book, 2014) ch 4 at 4-110. 
72 KJM at para 77, per O’Ferrall JA. 
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This conclusion is logically inconsistent with Justice O’Ferrall’s earlier comments that the 

“overwhelming weight of judicial authority” supports youth matters typically proceeding more 

expeditiously,73 and  his agreement with Justice Veldhuis that more than 18 months between 

charge and trial for a young person would have been unreasonable under Morin.74   

[65] Viewed in conjunction with Justice O’Ferrall’s lack of further explanation as to why the 

delay in the Appellant’s case was acceptable, the Appellant submits that these ancillary 

considerations impermissibly overshadowed the assessment of the reasonableness of the delay. 

To accept Justice O’Ferrall’s reasoning would be to displace the presumption of innocence for 

young persons and begin holding them accountable prior to conviction, or notwithstanding clear 

breaches of Charter rights. Dispensing with the Jordan methodology altogether is inappropriate. 

Jordan is binding and the presumptive ceiling delay framework cannot be lightly overturned.   

ii) Setting presumptive ceilings is not the sole prerogative of Parliament  

[66] In contrast to the settled question of the appropriate delay analysis to be applied, the 

question of the “number” for a youth ceiling is more open.  The Jordan court was clear that the 

Court “may have to revisit these [presumptive ceiling] numbers and the considerations that 

inform them in the future”.75  The Applicant invites the Court to do so in this case for matters 

involving young persons. 

[67] Justice Wakeling held that the question of a separate presumptive ceiling for youth justice 

matters, even if it were open, ought to be left to Parliament.76 He cited the absence of an 

evidentiary record such as expert psychological evidence as a bar to that Court deciding the 

issue.  While this was also the minority’s position in Jordan,77 and although a standard set by 

Parliament might be ideal, establishing a presumptive ceiling is clearly within the purview of 

                                                 
73 Ibid at para 71, per O’Ferrall JA. 
74 Ibid at para 69, per O’Ferrall JA. 
75 Jordan at para 66. 
76 KJM at para 62, per Wakeling JA. 
77 Jordan at paras 267-272, per Cromwell J. 
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appellate courts.  Jordan established a bright-line rule absent the type of expert evidence Justice 

Wakeling suggests is required.   

[68] Certainly a radical change to trial procedure might fall outside the appropriate scope of 

the judicial branch. However, the downward adjustment of the presumptive ceiling for youth that 

the Appellant proposes is no more than a logical extension of Jordan as read in harmony with the 

YCJA.  

[69] In fact, Parliament has already legislated on this issue – it has enshrined a separate justice 

system for young persons, with guiding statutory principles that emphasize the promptness and 

speed with which persons responsible for enforcing the YCJA must act.78 Parliament clearly 

intended that the rights of youth to a trial within a reasonable time receive enhanced statutory 

protections.  It follows that Parliament envisioned that what constitutes a “reasonable time” for a 

youth to be tried would be less than for an adult.  It is up to the courts to give effect to the spirit 

and intent of this legislation. 

[70] The Appellant asks this Court to revisit the Jordan presumptive guidelines as they apply 

to youth cases in order for “account [to] be taken of the fact that charges against young offenders 

be proceeded with promptly”79. It is not that the YCJA provisions provide youth with “extra” 

constitutional guarantees above and beyond those that all individuals in the criminal justice 

system have pursuant to the Charter.80 As Justice Veldhuis recognized in her dissent, rights must 

be assessed with a view to substantive, as opposed to formal, equality.81  Applying the same 18-

month standard to both adults and youth “would ignore the heightened prejudicial effect of delay 

experienced by young persons and would have the inadvertent effect of treating young persons 

more harshly than adults.”82 An 18-month ceiling is more permissive of delay than the pre-

Jordan status quo for youth: reviews of the jurisprudence suggest that stays were commonplace 

                                                 
78 YCJA ss. 3(1)(b)(iv) and (v). 
79 D(S) at 162. 
80 M(GC), at para 23. 
81 AR, Tab 3, KJM at para 113, per Veldhuis JA, citing R v Kapp, 2008 SCC 41 at para 15. 
82 AR, Tab 3, KJM at para 113, per Veldhuis JA. 
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at much earlier than 18 months under the Morin framework.83 Considering this backdrop, a 

uniform presumptive ceiling for both youth and adult matters would implicitly condone more 

delay for cases subsequent to the release of Jordan than was acceptable prior. This would be an 

absurd result and directly contradict the both the Jordan goals and the principles of the YCJA.  

[71] The Appellant submits that this Court should adopt the conclusion of the dissent in the 

instant case, and Justice Paccioco’s conclusion in JM, that “lowering the presumptive ceiling for 

youth cases is the only response that can integrate the principle that youth cases should generally 

proceed more swiftly than adult cases into the current legal test.”84 Reducing the presumptive 

ceiling for youth furthers, not frustrates, Parliament’s intent. 

iii) The appropriate presumptive ceiling for single stage youth matter is 12 months 

[72] If a lower presumptive ceiling is appropriate, the ultimate question is – how much lower 

should the ceiling be?  The Appellant submits that nothing higher than 12 months can fulfil the 

Jordan promise combined with the principles of the YCJA. 

[73] Justice Paciocco in JM posited two potential numbers – 12 or 15 months.  Justice 

Veldhuis in her dissent adopted the higher end of this range.  The Appellant submits that a 

ceiling of 15 months is overly cautious and would do no more than ensure that youth rights under 

s. 11(b) are not left worse off than prior to the advent of Jordan.   

[74] The dissent’s support for a 15-month ceiling was grounded in the concern that a 12-

month ceiling would “put many cases with delay that was previously considered reasonable at 

risk of being stayed.”85 This concern was based in part on Justice Paciocco’s informal review of 

approximately 40 youth delay decisions, and Justice Veldhuis’ own summary review of pre-

Jordan jurisprudence.  Paciocco J found that: 

Specifically, in less than a quarter of the more than 40 cases I reviewed was a stay 
granted for a delay of 12 months or less, and there were many other cases with 
delays in that range where trials were not stayed. Stays at 15 months make up 

                                                 
83 JM at paras 141-142; AR, Tab 3, KJM at para 111, per Veldhuis JA. 
84 JM at para 129; AR, Tab 3, KJM at para 107, per Veldhuis JA. 
85 AR, Tab 3, KJM at para 112, per Veldhuis JA. 
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around half of the successful applications.  Approximately one quarter of the 
cases I reviewed were stayed at between 15 and 18 months, and about a quarter of 
the cases exceeded the 18-month presumptive ceiling and are therefore not 
instructive.86 

 

[75] Such a qualitative review has some utility. It is notable, however, that the length of the 

delays in these surveys would be the overall delay, without deductions for defence conduct or 

waiver. Even bearing in mind that a ceiling is a bright line at which delay is presumed 

unreasonable, and not an “aspirational target” for lead times, 15 months does not fulfil the spirit 

of the Jordan promise for youth.   The purpose of the presumptive ceiling approach in Jordan 

was to inject a measure of “discipline for the justice system” and to shift the “culture of 

complacency”. The fact that by 15 months, it was “commonplace” for cases to be stayed in the 

pre-Jordan context does not inject any additional urgency into youth courts. A qualitative review 

of the prior jurisprudence for youth highlights inappropriateness of an 18-month bright line, and 

not necessarily the fitness of a 15-month one. 

[76] While the dissent agreed with Justice Paciocco’s analysis that anything less than a three-

month reduction from the adult standard would be merely “paltry” or “symbolic”,87 a three-

month deduction in the eyes of youth is still trifling in light of the rationales behind recognizing 

the heightened prejudice youth experience. It should also be viewed in light of a young person’s 

perception of time:  a young person charged at 12 years old whose trial concludes after 15 

months will still have spent nearly 10% of his or her entire lifespan to date awaiting trial.88  

[77] The Appellant submits that there is a body of case law that tends to suggest a 12-month 

ceiling is most appropriate.  Pre-Jordan, a number of Ontario trial court decisions referenced 12 

months as a benchmark for unreasonable delay.  In R v SSS, the Court indicated that in the youth 

context, it was “prepared to say, as it has on numerous occasions over the last half dozen 

                                                 
86 JM at para 142. 
87 AR, Tab 3, KJM at para 112, per Veldhuis JA, citing JM at para 144. 
88 For a youth charged on his or her 12th birthday, 12 years (144 months) plus 15 months’ delay 

equates to an age of 159 months old by the time of trial.  Fifteen months is 9.4% of the lifespan 

of a 13-year-and-3-month-old youth. 
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years....that a delay in excess of a year, unless there are extraordinary complexities and 

circumstances or waivers or defence delays, is on the face an unreasonable delay.”89  Following 

the release of Jordan and JM, Justice O’Marra in DA recently adopted a 12-month presumptive 

ceiling.”90 

[78] Paciocco J also found “objective support” for a 12-month ceiling.  He based this in part in 

a mathematical approach to target delay under the pre-Jordan analysis: assuming a 2-month 

intake period, the administrative guidelines for youth matters put forward by the Ontario Court 

of Appeal in M(GC) were 2/3 that of the Morin administrative guideline.91  Applying this same 

ratio to the Jordan presumptive ceiling would result in a 12-month presumptive ceiling for youth 

matters. 

[79] Though he found himself unable, and not required, to decide between a 12 or 15 month 

bright line, Justice Paciocco appeared to favour a 12-month guideline: “I am therefore inclined to 

the view that 12 months is, indeed, the appropriate presumptive ceiling for youth cases.”92  

[80] The Applicant submits that the 12-month presumptive ceiling for single-stage 

proceedings in youth court strikes the appropriate balance.  It does not leave the system 

complacent with the current state of affairs as a 15-month ceiling might.  Nor is it such an 

aggressive reduction that it would result in “swift and drastic consequences” for cases currently 

in the youth court system.  A one-year ceiling provides for a meaningful and appropriate 

incorporation of the principles of the YCJA into the presumptive ceiling for youth. On this basis, 

the delay in the instant case would far exceed the ceiling and cannot be justified by the Crown.  

                                                 
89 R v SSS, [1999] OJ No 5540, at para 17 (Ont Ct J); see also R v SB, [1994] OJ No 3933 at para 
20, citing R v OM, 23 WCB (2d) 381 at 5 (Ont Ct J).  
90 DA at para 64. 
91 With a 2-month intake period, and using the high end of the 5-6 month guideline in M(GC) 

and the 8-10 months from Morin, tolerable intake/institutional delay would be about 8 months 

for youth versus 12 months for adults, or a 66% lower guideline for youth than adults: JM at para 

137. 

92 JM at paras 138, 145. 
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Ground 2: The trial judge did not err in her allocation of responsibility for delay under 

Jordan.  

[81] The trial judge ultimately concluded that there was no defence-caused delay, nor any 

exceptional circumstances, to deduct from the roughly 18 ½ months between the laying of the 

charge and anticipated end of trial. On appeal, two of the appellate justices were at odds as to the 

appropriate allocation of the one-month adjournment between September 6, 2016 and October 4, 

2016 due to the transcript error. Wakeling JA found that the trial judge erred in not deducting 

this one-month period as a discrete event, as it was a matter “clearly outside the Crown’s 

control.”93 Justice Veldhuis took a more nuanced approach, and ultimately reached the opposite 

conclusion that the delay arising from this event should not be deducted. The Appellant submits 

that, as found in the dissenting judgment, the trial judge did not err in her apportionment of delay 

on the circumstances of this case.   

[82] At the conclusion of the proceedings on July 28, 2016, the Court ordered a transcript of 

all the proceedings up to that point in order to assist in preparing her ruling on the voir dire. On 

the return date of September 6, 2018 the trial judge indicated that the Young Person’s matter 

could not proceed that day, and explained the issue as follows: 

THE COURT:  Yes. So I ordered a transcript on that matter and it appeared 
in my box this morning, although I think it was actually in the office last week.  
But I didn’t get it.  And it’s not the whole transcript that I wanted.94 

[83] In her decision on the Jordan application, the trial tudge considered whether this misstep 

should be deducted as a discrete exception pursuant to Jordan.  In the end, she concluded that 

none of the delay fell under the exceptional circumstances category.95  The trial judge recognized 

that, in a broad sense, the error was made by an agent of the state. Additionally, because the trial 

                                                 
93 AR, Tab 3, KJM at para 36, per Wakeling JA. 
94 AR, Tab 13, September 6, 2016 Transcript, p 182 ll 34-36. 
95 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 260 ll 9-10. 
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judge had been on vacation, this had restricted her ability to recognize the mistake or have time 

to compensate for the lack of transcript by listening to the audio recording of the proceedings.96 

[84] The trial judge, as both as the finder of fact and a party with first-hand knowledge of the 

event, was in the best position to assess whether this was “unforeseen or reasonably 

unavoidable”,97 and whether the state had taken sufficient steps to mitigate the resulting delay.  

The Appellant submits that her finding on this point should not be overturned.  

[85] Though the Crown Prosecutor’s Office had neither requested nor controlled the transcript 

preparation, Jordan recognized that both the Crown and “the justice system” generally have a 

responsibility to mitigate delay that arises from discrete events.98   

[86] Further, Jordan commented that the need for a systemic response to delay concerns 

involves all justice system participants.  This includes the “state” in a broad sense, including the 

executive branch and court administration.  In Alberta, the staffing of courthouses and the 

administration of Transcript Management are under the control of the provincial government.  

Thus, the ease (or difficulty) of obtaining a transcript is also within the government’s purview.  

A resourcing decision to do away with court reporters who can generate transcripts on a quick 

turnaround, in favour of complicated ordering systems to request and receive transcripts that are 

more prone to error and delay, ultimately has consequences. Those consequences should fall at 

the foot of the state.  Though it may have been a human error, the transcript delay, and the one-

month adjournment it necessitated, was a symptom of broader systemic issues in administration 

and scheduling. Jordan made clear that chronic institutional delay cannot be relied on as an 

exceptional circumstance.99 The trial judge did not err in finding that no delay should be 

deducted in all of the circumstances. The 18 ½ month net delay remains over the presumptive 

ceiling, on any version of what that ceiling is. 

 

                                                 
96 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 260 ll 3-9. 
97 Jordan at para 69. 
98 Jordan at para 75. 
99 Jordan at para 81. 
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Ground 3: The trial judge erred in her application of the transitional exception. 

[87] The trial judge correctly recognized that the new Jordan framework must be applied 

“flexibly and contextually” in the case at bar, given that the matter was in the justice system 

before the Supreme Court’s decision in Jordan was released.  In cases like the Appellant’s where 

the delay exceeds the presumptive ceiling, a transitional exceptional circumstance may apply if 

the Crown establishes that “the time the case has taken is justified based on the parties’ 

reasonable reliance on the law as it previously existed”.100  However, the trial judge did not have 

the benefit of this court’s decision in Cody when applying the transitional exception analysis.   

[88] While Justice Wakeling found that the delay in this case was under the 18-month ceiling, 

he also held that, that in the event that the ceiling had been exceeded, the Crown had nonetheless 

demonstrated the Court that the parties’ reliance on the prior state of the law justified the delay n 

this case.  The Appellant respectfully disagrees.  As Justice Veldhuis comprehensively explained 

in the dissenting judgment, the transitional exceptional circumstance cannot not justify the delay 

in the Appellant’s case.  

a) The transitional exception under Jordan 

[89] Jordan states that the factors in the Morin analysis colour whether the parties’ actions 

were reasonable given the prior state of the law at that time.  The Morin delay framework 

required courts to assess the length of the delay, subtracting the waiver of any time periods, and 

then consider the reasons for the delay, prejudice to the accused, and the interests underlying the 

right to a trial within reasonable time. Rather than applying a formula, the analysis required a 

balancing of the interests that s. 11(b) is intended to protect against factors that led to the 

delay.101  

[90] Though the Jordan decision was not intended to “automatically transform what would 

previously have been considered a reasonable delay into an unreasonable one,” section 11(b) 

                                                 
100 Jordan at para 96. 
101 Morin at 788, Godin at para 18. 
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rights for transitional cases should receive no less protection now than under the old regime.102  

In the Appellant’s case, both Wakeling JA and the trial judge failed to account for the fact that 

even under the old delay regime, the delay was excessive, and none of it was the Appellant’s 

fault.  A thorough analysis of the Morin factors cannot justify the delay, notwithstanding the 

serious charges at issue. 

b) Length of the delay, waiver, and reasons for the delay 

[91] At trial, the parties and trial judge did not have the benefit of this court’s guidance in 

Cody on the proper application of the transitional exception.  In her reasons, the trial judge 

appeared to consider whether the parties could have done more to get an earlier date had they 

been on notice of the Jordan deadlines. But the key to whether “the time the case has taken is 

justified based on reasonable reliance on the law as it previously existed” requires a more 

thorough exploration of the factors under the Morin test.103 As the dissenting judgment noted, 

there is no requirement for a full Morin analysis to be conducted under the transitional exception, 

but failing to do so may lead to error.104  

[92] In Morin, the court explored the balancing of society’s interests and the interests that s. 

11(b) was designed to protect, and set out several factors to consider which flowed from this 

analysis.  The factors to consider were: (1) the length of the delay; (2) the waiver of any time 

periods; (3) the reasons for the delay, including (a) inherent time requirements of the case, (b) the 

actions of the accused, (c) the actions of the Crown, (d) limits on institutional resources, and (e) 

other reasons for the delay; and (4) prejudice to the accused.105 

[93] In the Appellant’s case, the court was faced with an 18-month delay with no defence 

waiver of any time periods. The trial judge found that no delay was attributable to the defence. 

Morin established a guideline of 8 to 10 months’ tolerable institutional delay for Provincial Court 

matters. Ontario jurisprudence for youth matters suggested an administrative guideline of no 

                                                 
102 Jordan at paras 102, 104. 
103 Ibid at para 96. 
104 AR, Tab 3, KJM at para 132, per Veldhuis JA. 
105 Morin at 787-788.  
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more than 5 to 6 months in in youth cases. In the dissenting judgment, Justice Veldhuis 

characterized the periods of delay under the Morin framework as follows; 

 Inherent: 4 ¾ months (including the intake period classified as being from 

date of arrest to June 29, 2015, the trial date defence counsel was prepared to 

set but could not due to judicial vacations, plus the two adjournments for trial 

judge to provide her reasons) 

 Institutional: 7 ¼ months (June 29, 2015 to September 16, 2015, the initial 

period where parties were prepared for trial but court could not accommodate 

due to judicial vacations; the majority of delay arising from the March 2, 2016 

trial adjournment; delay from transcript error) 

 Defence: 0 months 

 Crown: 5 ½ months (delay flowing from Crown decision, at the last minute, 

to resile from their original position with respect to tendering the Appellant’s 

statement) 

 Neutral/other: 1 month (Veldhuis JA noted this required “some guess work” 

and allocated one month of the period from March 2, to July 28, 2016)106 

[94] The Appellant would generally agree with Justice Veldhuis’ characterization of the 

various periods as above.  The combined Crown and institutional delay in the Appellant’s case 

was thus 12 ¾ months – more than double the administrative suggestion in M(GC) and well over 

the tolerable delay set out in Morin.107 

[95] In assessing the reasons for the delay, it is “incumbent upon the Crown to show that the 

institutional delay in question was justifiable”.108  Institutional delay is the product of an 

imperfect system, but it cannot be “used to render s. 11(b) meaningless”.109 While limits on 

                                                 
106 AR, Tab 3, KJM at paras 142, 146, per Veldhuis JA. 
107 AR, Tab 3, Ibid at para 147, per Veldhuis JA. 
108 R v Askov, [1990] 2 SCR 1199 at 1227. 
109 Morin at 795.  
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institutional resources may have been a factor that the Crown relied upon in its conduct, this is 

not justification in and of itself for the transitional exception to apply. 

[96] Further, the first trial adjournment, which precipitated 5 ½ months of delay, was directly 

caused by the Crown’s actions. While the trial judge referred to it as “some small error” by the 

Crown, it was anything but.  The Crown had taken the position from the outset that they would 

not attempt to tender the Appellant’s statement, which would have required a voir dire to assess 

whether the criteria in s. 146 of the YCJA110 were satisfied beyond a reasonable doubt.   

[97] The Crown waited until the afternoon of the scheduled September 16, 2015 trial date to 

reverse its position on the statement.  The significance of this decision was to turn what had been 

a trial with one anticipated witness for the Crown into a trial that ultimately saw eight Crown 

witnesses testify. 

[98] It was the Crown’s prerogative to change its position on adducing the Appellant’s 

statement to the police. This was within the discretion of the Crown. However, as this Court held 

in R v Vassell (released shortly before Jordan), in its exercise of discretion the Crown “must 

remain vigilant” that its decisions to not compromise the s. 11(b) rights of an accused.111  

[99] The effect of the Crown’s decision to reverse its position on attempting to tender the 

Appellant’s statement was that the trial did not commence until March 2016, nearly a year after 

the incident occurred. Furthermore, the statement at issue was ultimately ruled inadmissible in 

any event. In addition, the second trial adjournment on March 2nd was necessary due to 

insufficient time, but a new forensic report had also just been disclosed to the defence. The 

Crown indicated that an adjournment may have been necessary for this reason. There was no 

satisfactory explanation for why the forensic report came nearly a year after the offence date and 

without proper notice. However, ultimately the matter commenced that day with the agreement 

of the defence.  

[100] The Crown’s actions must be contrasted with those of the defence. The Appellant had 

counsel by his first court appearance, and entered a not guilty plea a little over a month after the 

                                                 
110 YJCA s 146.  
111 R v Vassell, 2016 SCC 26 at para 5. 
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alleged offence date (despite disclosure not being complete). As early as the September 2015 

adjournment, the defence put on record that the Appellant was not consenting and raised possible 

s. 11(b) concerns. When the trial did not conclude in March 2016, the defence set the 

continuation for the earliest possible date offered by the Court, and again put possible s. 11(b) 

concerns on the record.  In addition, the defence put the Crown on notice that the July 28 date 

was “seriously over-booked” and the trial judge stated that “we’re going to have to really take a 

look at what else is on there [that day]”.112  The Appellant submits that the dissenting judgment 

fairly characterized the actions of the defence as being committed to getting the matter resolved, 

juxtaposed with the actions of the Crown, who “showed little motivation” to  bring the matter to 

a trial expeditiously. 

c) Prejudice and seriousness of the offence 

[101] Prejudice and seriousness of the offence “often played a decisive role in whether delay 

was unreasonable” under the old framework.113 While Justice Wakeling found that these factors 

swung the balance in favour of justifying the delay under the transitional exception, the 

Applicant submits that, on a careful examination, they cannot.  

[102] Turning to the prejudice to the accused, prejudice under the Morin framework 

acknowledged the greater prejudice young persons experience as a result of delay, as discussed 

above under the first ground.114  Bearing in mind the principles of the YCJA emphasizing young 

persons’ different perceptions of time and the need for prompt intervention,115 the Appellant 

experienced a high degree of the prejudice that the statute aims to prevent. Although Justice 

Wakeling noted that that the Young Person was not in custody awaiting trial on these matters, 

and found no prejudice on that basis, 116 the Appellant was bound by significant conditions of 

release. In any case, prejudice may be inferred from the length of delay.117 Here, the Appellant 

                                                 
112 AR, Tab 11, March 2, 2016 Transcript, p 104, ll 2-3. 
113 Jordan at para 96. 
114 RDR at para 13.  
115 YCJA, ss 3(1)(b)(iv) and (v).  
116 AR, Tab 3, KJM at para 46, per Wakeling JA. 
117 Morin at 807. 
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was 17 years old when he was finally sentenced for an incident that occurred when he was 15. 

Further, there is statutory recognition of prejudice implicit in the YCJA. In the reasoning of the 

dissenting judgment, “significant prejudice can be inferred simply given the appellant’s age.”118 

[103] Treatment of the seriousness of the offence under the transitional exception was clarified 

by this Court in Cody: 

This Court’s decision in R. v. Williamson, 2016 SCC 28 (CanLII), [2016] 1 S.C.R. 
741, should not be read as discounting the important role that the seriousness of 
the offence and prejudice play under the transitional exceptional circumstance. 
The facts of Williamson were unusual, in that it involved a straightforward case 
and an accused person who made repeated efforts to expedite the proceedings, 
which efforts stood in contrast with the Crown’s indifference (paras. 26-29). 
Therefore, despite the seriousness of the offence and the absence of prejudice, the 
delay exceeding the ceiling could not be justified under the transitional 
exceptional circumstance. This highlights that the parties’ general level of 
diligence may also be an important transitional consideration. But the bottom line 
is that all of these factors should be taken into consideration as appropriate in the 
circumstances.119 

 

[104] Though the facts in Williamson were unique, the Applicant submits that there are several 

parallels to the case at bar. This was a straightforward case of self defence.  The defence made 

conscientious efforts to move the case along, and repeatedly asserted concerns about delay, in 

contrast with eleventh-hour prosecutorial decisions that created delay. The seriousness of the 

charges is undoubtedly a significant consideration on the application of the transitional 

exception. However, the Appellant submits that, balancing all the considerations, and as the 

dissent concluded, the “seriousness of the charges cannot overcome this significant delay.”120 

d) The delay would have been unreasonable under the Morin framework 

[105] In this case, the nearly 19-month delay was nearly double the Morin guidelines for 

institutional delay of 8-10 months in Provincial Court. None of the delay was caused by the 

defence nor was any of it waived by the defence.  In addition, this occurred against a backdrop of 

                                                 
118 AR, Tab 3, KJM at para 150, per Veldhuis JA. 
119 Cody at para 70 (emphasis added). 
120 AR, Tab 3, KJM at para 152, per Veldhuis JA. 
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the YCJA principles that the youth justice system should provide “enhanced procedural 

protection” to ensure fairness and respect for young people’s rights.121   

[106] Though factually distinct, there are parallels between the Appellant’s case and the 

circumstances of Vassell and Godin: the accused made best efforts to bring a matter to trial, but 

was hindered by systemic delay and decisions of the Crown.  As Justice Veldhuis’ review of the 

section 11(b) jurisprudence indicates, youth cases were regularly stayed before the 18-month 

mark prior to Jordan, even in the face of serious allegations.122 As but a few examples, a 14-

month delay was upheld by the Alberta Court of Appeal as unreasonable in JOB; 123 a 16 ½ -

month delay was found to violate s. 11(b)  in R v MAB in the context of charges of sexual assault 

and assault with a weapon; 124 a 14 month delay in R v J(S) was unreasonable, again in the 

context of sexual assault;125 robbery charges were stayed in R v F(T) after 12 months of delay;126 

and in R v MH a 15-month delay resulted in a stay of charges of robbery and assault causing 

bodily harm.127 

[107] While it did not impact his conclusion on the ultimate issue of a section 11(b) violation, 

Justice O’Ferrall agreed with Justice Veldhuis that that under the prior regime, the excessive 

delay in this young person’s case would have been considered unreasonable: “it seems clear that 

18-plus months between the laying of charges and the end of the trial in provincial court would 

not have satisfied the factors which the Supreme Court held in Morin had to be satisfied.”128 This 

Court emphasized in Cody that if a balancing of the Morin factors would have supported a stay, 

the Crown will “rarely, if ever, be successful in justifying the delay as a transitional exceptional 

                                                 
121 YCJA, s 3(1)(b)(iii). 
122 AR, Tab 3, KJM at para 111, per Veldhuis JA. 
123 R v JOB, 2005 ABCA 296. 
124 R v MAB, 2011 ABPC 87. 
125 R v J(S), 2009 ONCJ 217. 
126 R v F (T), 2005 ONCJ 413. 
127 R v MH, [2008] OJ No 5147. 
128 AR, Tab 3, KJM at para 69, per O’Ferrall JA. 
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circumstance under the Jordan framework.”129 The nearly 19-month delay in the circumstances 

of the Appellant’s case would have warranted a stay under Morin. The transitional exceptional 

circumstance cannot justify this presumptively unreasonable delay.  

e) The trial judge erred in requiring a “clearest of cases standard”  

[108] Having found no defence delay, the trial judge found that the net delay exceeded the 18-

month presumptive ceiling.130 The Court then went on to address the transitional exception and 

whether better efforts could have been made to move the matter along, had the parties been on 

notice of the Jordan ceilings.  The trial judge concluded that “it strikes me that taking a bird’s 

eye view of this case, it is just not the clearest of cases where I should stay it”.131 

[109] This was not the correct legal test.  The trial judge was, with respect, incorrectly 

confusing the test for a stay in other circumstances, and a portion of the test for cases which are 

under the 18-month ceiling in Jordan.  If the delay falls below the presumptive ceiling, the 

defence may still establish that the delay is unreasonable. The applicant must show that the 

matter “took markedly longer than it reasonably should have”, and that the defence took 

initiative to expedite the matter.132  This analysis may involve taking a “birds-eye-view” of the 

proceedings to determine whether it is a “clear case”.133   

[110] The Crown on appeal conceded that the trial judge erred to impart a “clearest of cases” 

standard: a stay is the automatic remedy where section 11(b) is found to be violated, and there is 

no such consideration where delay exceeds the ceiling.134 Justice Wakeling did not comment on 

this error, but did find that since the delay was under the presumptive ceiling on his assessment, 

the Appellant had the onus to demonstrate that he had “made a sustained effort to expedite the 

                                                 
129 Cody at para 74. 
130 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 260 ll 9-10.  
131 AR, Tab 1, Ruling on Jordan application (October 24, 2016), p 261 ll 16-17. 
132 Jordan at para 105. 
133 Ibid at paras 91, 83. 
134 AR, Tab 3, KJM at para 128, per Veldhuis JA. 
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proceedings and that the case took markedly longer than it should have.”135 Justice Wakeling 

found that there was “no evidence to this effect.”136 The Appellant submits that the conclusion on 

this point was incorrect.  Even on the assessment of whether this was a “clear case” for a matter 

under the presumptive ceiling, the charges should be stayed. 

[111] There is ample evidence on the record to demonstrate that the defence made sustained 

efforts to bring this matter to trial.  In the words of the dissent: 

It is clear from the record that the defence was motivated to bring this matter to 
resolution as quickly as possible from the beginning. The appellant entered an 
early plea and his counsel repeatedly noted his concerns about delay, and that he 
was not waiving his s. 11(b) rights. Further, in agreeing to proceed with the trial 
despite the Crown’s late disclosure of the forensics report, the defence 
demonstrated its commitment to getting the matter resolved. The Crown on the 
other hand showed little motivation to move this matter through the system 
quickly and made prosecutorial decisions that caused delay.137 

 

[112] Further, it is evident that this is a case that took “markedly longer” than it should have.   

This was not a complex case. Though the charge was serious, the issue was whether the 

Appellant had acted in self-defence.  But for the Crown’s last-minute decision to resile from their 

original position and attempt to adduce the Appellant’s statement to police (which was ultimately 

unsuccessful), this would have been a two-witness trial that could and should have proceeded on 

the first September 6, 2015 date. This Court has recognized that, although the Crown has great 

latitude in exercising its prosecutorial discretion, it should nonetheless make tactical decisions 

with a view to protecting section 11(b) Charter rights.138 The fact that this trial took nearly 19 

months, and 7 different trial adjournment or continuation dates, in the context of a youth matter, 

would be unreasonable even were this a case below the ceiling.   

[113] For the reasons set out above, and particularly considering the general principle that 

youth matters should proceed to trial quickly, the delay in this case is untenable under both the 

                                                 
135 AR, Tab 3, KJM at para 40, per Wakeling JA. 
136 Ibid. 
137 AR, Tab 3, Ibid at para 148, per Veldhuis JA. 
138 R v Vassell, 2016 SCC 26 at para 5. 
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Jordan and Morin frameworks. As such, applying the Jordan framework "flexibly and 

contextually" cannot redeem the nearly 19-month delay in this relatively straightforward youth 

matter. A stay of proceedings was warranted. 

Impact of Publication Ban on Proceedings in the Supreme Court 

[114] As both the Appellant and complainant were under 18 at the time of the incident that 

forms the subject-matte~ of these charges, there is a publication ban and restriction on public 

access to information in this file. This will necessitate anonymizing the names of the Appellant 

and complainant when the Court deposits its reasons for judgment, and ensuring that no 

personally identifiable information is publicly referenced in relation to either party. 

PARTIV:COSTS 

[115] The Appellant does not seek costs in this Appeal. 

PART V: RELIEF SOUGHT 

[ 116] The Appellant respectfully requests that the appeal be allowed, the conviction quashed, 

and a stay of proceedings be entered based on a breach of section 11(b) ofthe Charter. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day ofNovember, 2018. 

Graham M. Johnson 

Counsel for the Appellant 
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