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PART I – OVERVIEW AND FACTS 

1. This case will decide whether youth matters require a presumptive ceiling lower than the 

presumptive ceilings set in R v Jordan1 for applications under s. 11(b) of the Charter.2  The 

Youth Criminal Justice Act3  recognizes youth cases should be dealt with earlier and more 

quickly but these principles do not translate into a special constitutional right. By arguing for a 

lower ceiling, the Appellant seeks to elevate the YCJA “timeliness” principles to a constitutional 

right. Principles are flexible and adaptive to the circumstances of a specific case, while 

constitutional rights are universal and protect all accused people equally.  

2. In the course of seeking a lower presumptive ceiling for youths, the Appellant’s argument 

relies on an erroneous analysis by the Court in R v JM.4 The analysis in JM is flawed in that, 

inter alia, it treats pre-Jordan guidelines for institutional or systemic delay as fixed ceilings or 

limitation periods. This approach should be rejected as such guidelines were never meant to be 

inflexible limits, and are not the equivalent of constitutional protections.5 

3. The existing Jordan framework allows this Honourable Court to continue to respect the 

principles that applied to youth matters prior to Jordan, avoid problematic consequences of  

a lower presumptive ceiling and preserve the benefits of the new framework. The presumptive 

ceilings in Jordan apply and should continue to apply to youth matters. 

4. The grounds in the Appellant’s factum relate solely to the issue of delay. He takes no 

issue with the finding he committed aggravated assault with a weapon (a box cutter), nor with 

possession of that weapon for a dangerous purpose. Moreover, he takes no issue with the 

permanent injuries he inflicted: “devastating injuries”6 on the teenage victim, L.C., who was 

stabbed in the face and back of the head.7 The central issue on appeal is whether the majority of 

the Court of Appeal of Alberta erred in determining the learned trial Judge had not erred in 

denying a stay pursuant to s. 11(b) of the Charter.  

                                                 
1 R v Jordan, 2016 SCC 27. [Jordan] 
2 Canadian Charter of Rights and Freedoms, being part I of the Constitution Act, 1982. 
3 Youth Criminal Justice Act, SC 2002, c 1 [YCJA]. 
4 R v JM, 2017 ONCJ 4. [JM] 
5 Mack Criminal Law Bulletin 2018-24, Section 11(b): Youth Cases 
6 Trial Transcript of March 2, 2016 to November 9, 2016 (“T”) at page 295/line 34. [Appellant’s 

Record (‘AR’) p. 166/34]. 
7 T 298/17. [AR p. 169/17]. 
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5. The majority of the Court of Appeal of Alberta was correct in declining to impose a 

lower presumptive ceiling and in upholding the Judge’s denial of a stay. Although the Judge 

erred in the test she employed for a stay, the error did not impact the result. The one month delay 

above the 18 month Jordan ceiling was reasonable. Given that approximately 80% of the 

litigation history accrued prior to Jordan, the delay was justified on the basis of transitional 

exceptional circumstances.  Furthermore, the one month delay caused by a delay in obtaining 

transcripts that were ordered by the Judge was an exceptional circumstance that ought to have 

been deducted from the total delay. The Respondent submits this appeal should be dismissed.  

Litigation History  

 

6. April 12, 2015 [Respondent’s Record (“RR”), Tab 1]: The charges were laid. A bail 

hearing was done before a Justice of the Peace regarding all 7 charges8 on the Information. The 

Appellant did not want a parent present. The Crown opposed release. Bail was denied on the 

primary and secondary grounds. 

7. April 21, 2015 [RR, Tab 2]: The first appearance was in Provincial Docket Court in Fort 

McMurray. The Crown consented to the Appellant’s release on his own undertaking. 

8. May 5, 2015 [RR, Tab 3]: In Docket Court, the Crown elected summary process on the 

hybrid offences. The aggravated assault charge is strictly Indictable. Defence counsel had 

requested disclosure.   

9. May 19, 2015 [Appellant’s Record (‘AR’), Tab 9]: In Docket Court, defence counsel 

entered not guilty pleas. After he made enquiries regarding court and police witness availability, 

September 16, 2015, 9:30 am was set as the trial date.  

10. September 16, 2015: First Trial Date (Provincial Court) [AR, Tab 10]: The matter 

was addressed in the afternoon. The Appellant was present. Defence counsel stated he had 

previously anticipated one witness for the Crown’s case as he had been told the Crown would not 

                                                 
8 There were 5 more charges on the Information in addition to the aggravated assault (s. 268 

Criminal Code of Canada, (C.C.) and possession of weapon for a dangerous purpose (s. 88(1) 

C.C.) which were dismissed and are not the subject of this appeal.   
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tender the Appellant’s statement. However, he had since been told the Crown would tender it. 

The Crown confirmed this.  

11. Defence stated the case would now require about 4 witnesses. Defence counsel had 

received the 2 hour and 20 minute DVD statement of his client that would presumably have to be 

played. Defence counsel did not admit any prerequisites for the voluntariness voir dire.  (Later, 

seven police witnesses testified in the voir dire regarding the Appellant’s statement, as they had 

direct contact with the Appellant or were involved in his arrest. Outside the voir dire, another 

officer, the primary investigator, provided an overview of the investigation. Another officer 

testified in relation to a search and was needed for exhibit continuity. The victim, L.C., also 

testified. Ultimately, 10 police and one civilian witness were called in the trial by the Crown.) 

12. Both counsel commented there would not be enough time to complete the trial that day. 

Defence counsel stated he was not waiving s. 11(b) of the Charter.  

13. Defence counsel attended the front counter and re-attended court with a new trial date of  

March 2, 2016 at 9:30 am for 300 minutes (5 hours). The scheduling sheet listed 9 police 

witnesses. This was the earliest date available by the Court.  

14. February 24, 2016 [RR, Tab 4]: The file was brought forward for a Crown application 

for a police witness to testify via video link. As a designation of counsel had yet to be filed by 

defence counsel, the Court had no jurisdiction to make the order in the absence of the Appellant. 

15. March 2, 2016, Second Trial Date (Provincial Court) [AR, Tab 11]: In the morning, 

the Crown’s witnesses were ready to proceed to trial. The Appellant was not present. The Crown 

wanted to start the trial. He had two out of town police witnesses who had to catch flights in the 

afternoon. Time was running out to hear their evidence and accommodate their travel time. 

Defence counsel indicated he had been prepared to consent to at least one of them testifying via 

video-link.   

16. Two other matters went ahead that same courtroom; a preliminary hearing continuation 

52 minutes long; and a trial continuation 1 hour and 22 minutes long. The latter case involved the 

same defence counsel as for the Appellant. Defence counsel attended some docket matters after 

the lunch recess. 

17. This matter was recalled in the afternoon, and did not start until 2:10 pm. The Crown 

indicated he had just provided defence counsel a DNA expert’s report. The lead RCMP 
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investigator had been on leave for a significant period of time. Upon his return, he noticed the 

DNA report in his inbox. That was received by him two days prior, February 29, 2016. It was 

immediately disclosed to the Crown and the Crown faxed it to defence the day before, March 1, 

2016. There was no evidence the police could have obtained the report any sooner than they did. 

Defence counsel indicated he hadn’t seen the report. The Crown said he would ordinarily have 

had to seek an adjournment to comply with Expert Notice, but for the fact the trial, once started 

this day, would not finish. The DNA expert could testify on the continuation date. Ultimately the 

report went in by consent on July 28, 2016. 

18. The matter proceeded to trial and the Crown opened a voir dire regarding the Appellant’s 

statement. Seven Crown witnesses testified in it. The victim also testified. About 2.5 hours of the 

trial occurred that day. 

19. The trial continuation was set for July 28, 2016, for 300 minutes (5 hours), the soonest 

date available from the Court. The date was “seriously overbooked,” according to defence 

counsel. In setting that date, the Court said, “But I think we’re going to have to really take a look 

at what else is on there.” The Crown said he would look through his schedule and his trials to see 

if an earlier date could be set. The Court said if there was going to be a s. 11(b) application, it 

should be brought before the July 28th date.9 

20. March 16 and May 16, 2016 [RR, Tabs 5, 6 and 7]: The file was brought forward once 

for a Crown application for the DNA expert witness to testify via video link and again to delete a 

term in the Appellant’s release conditions.  

21. July 8, 2016: The Supreme Court of Canada issued Jordan. 

22. July 28, 2016, Trial Continuation (approximately 15 months post-charge) [AR,  

Tab 12]: The voir dire resumed with 4 witnesses testifying. It concluded and the Court heard 

argument on it. The Judge ordered a transcript of the voir dire evidence. Defence counsel asked 

if the transcript could be made available to counsel. The Crown did not request a copy. The DNA 

expert report was admitted into evidence by consent.  The matter was adjourned to September 6, 

2016 for a ruling on the voir dire. 

23. September 6, 2016 (17 months, post-charge) [AR, Tab 13]: The entire transcript of the 

voir dire evidence was not completed and those parts that were transcribed arrived at the Judge’s 

                                                 
9 T 104/2-38. [AR p. 93/2-38]. 
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office late. The Judge re-ordered the transcripts.  The ruling on the voir dire was re-scheduled for 

October 4, 2016.  

24. October 4, 2016 (just under 18 months, post-charge) [AR, Tab 14]: The Judge ruled 

the statement inadmissible. October 18, 2016 was set for a s. 11(b) Charter application and trial 

continuation. The Crown waived strict compliance with the 14 days’ Charter Notice. The Crown 

closed its case. Defence counsel said the October 18th date was a “horrendous overbook” and 

already booked for a trial continuation on another matter.  The date was quickly changed to 

October 19th as there were not enough prosecutors available for the 18th. There was no court time 

to book into the week of October 11, 2016 due to a judges’ conference.  

25. October 19, 2016 (18 months and 8 days, post-charge) [AR, Tab 15]: The trial 

continued. The defence opened its case and the Appellant testified. The defence closed its case. 

Defence counsel said he needed time to prepare for closing argument and wanted to argue the s. 

11(b) application first. He had filed and served a s. 11(b) of the Charter application on October 

5, 2016. The matter was set to October 24, 2016 for the Charter application.  

26. October 24, 2016 (18 months and 13 days, post-charge) [AR, Tab 16]: The s. 11(b) 

Charter application was heard. The Crown argued there were exceptional circumstances that 

pulled this case under the presumptive ceiling in Jordan. In the alternative, this was a transitional 

case.10 Defence counsel agreed this was a transitional case11 but because it was a youth matter, 

the delay was unacceptable. 

The Judge’s decision on the Jordan application 

27. The Judge followed the steps in Jordan. The total time between when the charges were 

laid (April 12, 2015) to the approximate time when the verdicts were expected was 

approximately 19 months. (The s. 11(b) application of October 24th was 18 months and 13 days 

from when the charges were laid. The Judge added time to approximate when the verdict was 

expected, resulting in an estimate of 19 months’ total delay. In fact, the verdicts were rendered 

November 9, 2016; therefore the actual delay was 18 months and 29 days.) She found there were 

                                                 
10 T 245/24 - 254/7 [AR, p. 134/24-143/7]. 
11 T 257/24-25 [AR, p. 146/24-25]. 
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no deductions due to delay by defence, nor deductions for exceptional circumstances. She said 

the case was a transitional case. She denied the application.  

28. November 2, 2016 (18 months and 22 days, post charge) [AR, Tab 17]: Final 

arguments were made. 

29. November 9, 2016 (18 months and 29 days post charge) [AR, Tab 18]: The Appellant 

was found guilty of aggravated assault and possession of a weapon for a purpose dangerous to 

the public peace. All other charges on the Information were dismissed.  

Appeal to the Court of Appeal of Alberta12  

30. The Appellant filed an appeal of the convictions on the following grounds: “The Trial 

Judge erred in law by not applying the correct legal test under the Jordan framework”, “Failure 

to adequately consider KJM’s youth and YCJA principles” and “The transitional exceptional 

circumstance did not justify the delay.” 

31. Justice Wakeling dismissed the appeal. He found the Appellant's rights under s. 11(b) of 

the Charter had not been abridged. Jordan states there is an 18 month presumptive ceiling for 

offences tried in a provincial court and a 30 month presumptive ceiling for offences tried in a 

superior court. A young person charged with a Criminal Code offence processed under the YCJA 

is tried in a youth justice court, which may be either a provincial court or a superior court. It 

followed that provincial court proceedings under the YCJA are subject to an 18 month 

presumptive ceiling and superior court proceedings under the YCJA are subject to a 30 month 

presumptive ceiling. The Supreme Court of Canada said nothing that even remotely suggested 

the presumptive ceilings do not apply to young persons or any other group tried in provincial or 

superior court. The Appellant was tried under the 18 month presumptive ceiling and the 

Appellant had not demonstrated the trial period was unreasonable. The late and incomplete voir 

dire transcript was a delay not caused by the Crown and outside its control. It is not the function 

of the Crown to monitor administrative steps undertaken by the judiciary; that would be grossly 

improper. In the alternative, if the delay exceeded the presumptive ceiling, the Judge was correct 

in holding the time to try the Appellant was justified as a transitional case. The Crown 

undoubtedly and reasonably assumed the seriousness of these offences weighed heavily against a 

                                                 
12 R v KJM, 2018 ABCA 278. [KJM ABCA] 



7 

stay. If Jordan does not apply to young persons, the record did not allow the Court to rationally 

determine what the presumptive ceiling should be. Parliament, if it considers the 18 month 

presumptive ceiling too low or too high for young persons, may pass legislation incorporating 

different time lines. 

32. Justice O’Farrell dismissed the appeal. The Judge properly characterized the case as a 

transitional one. Although the delay would not have been justified under the Morin framework, 

no presumptive ceiling should be applied to young persons charged with offences. Given the 

arbitrariness and the relative inflexibility of any presumptive ceiling, it would be wrong in law to 

apply them to young persons. A lower presumptive ceiling would not accord with the dictates of 

the YCJA. The requirement for timely intervention may be addressed in many ways, not just by 

expediting trials. Timely intervention is not synonymous with a timely trial. Timely intervention 

was achieved because the charges were laid one day after the offences. Postponing a trial 

pending diversion may be reasonable. Young persons’ perceptions of time vary greatly with age 

and what is a reasonable time between charges and trial depends on a myriad of factors. Because 

delay reasonable in the adult system may be unreasonable in youth court and vice versa as well, 

Jordan was not intended to apply to young persons. An unsuccessful attempt at rehabilitation 

and reintegration may postpone a trial beyond any presumptive ceiling. In the instant case, the 

effluxion of time had nothing to do with diversion and was not unreasonable. A stay would do 

nothing to promote the YCJA objectives of holding the young person accountable or promoting 

his rehabilitation.  

33. Justice Veldhuis would have allowed the appeal and stayed the charges. 

Notwithstanding the Judge used the 18 month presumptive ceiling in her analysis, Veldhuis J.A. 

found the presumptive ceiling applicable to young persons facing single stage criminal 

proceedings in provincial court is 15 months. A lower ceiling is consistent with the reasoning in 

Jordan, but also with the law prior to Jordan which recognized the additional prejudice faced by 

young persons experiencing long pre-trial delays. The Judge erred in relying on the "clearest of 

cases" principle in her transitional analysis. Taking into account all of the relevant factors, it is 

likely a court would have concluded this delay was unreasonable under the pre-Jordan law. The 

transitional exception did not make the delay in this case reasonable. 
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PART II – STATEMENT OF ISSUES 

34. There are three issues in this appeal: 

a.  Did the Judge err in finding there should not be a lower presumptive ceiling for s. 11(b) of the 

Charter as it applies to young persons facing single-stage criminal proceedings in Provincial 

Court? 

Respondent’s position: No. The majority of the Court of Appeal correctly held the Judge 

made no error by not finding a lower presumptive ceiling for youth matters.  

b.  Did the Judge err in her allocation of delay under the Jordan framework? 

Respondent’s position: Yes. Justice Wakeling did not err in finding the Judge erred in 

holding the delay of the transcript against the Crown.  

c.  Did the Judge err in her application of the transitional exception under Jordan? 

Yes. By referring to the phrase “clearest of cases”, it is conceded the Judge likely applied 

an inappropriate legal standard. However, the decisions of Wakeling and O’Farrell J.A.s 

did not err in finding there had not been an unreasonable delay for this case as a 

transitional case.   

PART III – ARGUMENT 

Ground 1: The majority in the Court of Appeal did not err in holding the Judge had not 

erred in not applying a lower presumptive ceiling in the context of a single-stage 

proceeding under the YCJA. 

The Judge adequately considered the Appellant’s youth and the YCJA principles 
 

35. The Judge was well aware of the additional time sensitivity for youth matters. She 

articulated this concern of her own initiative.13  The Judge would have been additionally alerted 

to the need for timeliness as a result of counsels’ submissions. During the s. 11(b) submissions, 

the Crown acknowledged the importance of a “nexus in time” so young persons tie consequences 

to behavior.14 Defence counsel highlighted the need to have the matter heard expeditiously.15 

More importantly, the Judge’s appreciation for timeliness required for youth matters is found in 

                                                 
13 T 252/19-29 [AR p. 141/19-29]. 
14 T 253/18-21 [AR p. 142/18-21]. 
15 T 258/17-19 [AR p. 147/17-19]. 
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her express statements during the delivery of her ruling on the s. 11(b) application.16 

Cumulatively, all of these comments are strong evidence the Judge appreciated the time 

sensitivity for youth matters. The majority made no error in not criticizing the Judge in this 

regard and in not adopting a lower presumptive ceiling for youths. 

A lower presumptive ceiling for young persons is problematic. 

The reasoning in a case important to the Appellant’s argument and the dissenting opinion 

in the Court below, R v JM, which proposed lower ceilings, is flawed and should not be 

adopted.17 

36. The Appellant’s argument18 on this ground, and the dissenting opinion of Veldhuis J.A.,19 

draw heavily on the reasoning of the Ontario Court of Justice case, R v JM 20 which proposed a 

lower presumptive ceiling for youths. The reasoning in JM is erroneous for the following 

reasons: 

37. The Court in JM failed to acknowledge the transformative goal of Jordan.  In Jordan, the 

Supreme Court of Canada intended to transform s. 11(b) applications into a simpler analysis that 

presumes prejudice for all cases beyond, but not before, the specified amounts of time.21   

38. In JM, the novel approach to analyzing delay that the Court invented with respect to 

youth matters did not follow or continue an analytical approach that existed in the pre-Jordan 

case law. The Court did not say where a given case must fit within its chosen range of a twelve 

to fifteen-month ceiling for youth matters. Its formula is a “one size fits all” test applicable to all 

young persons, from age twelve to the eve of their eighteenth birthday, without regard to 

maturity or circumstances. The manner in which that Court relied on pre-Jordan case law was, 

respectfully, erroneous in several respects.   

39. To begin, while the court in JM acknowledged the Supreme Court of Canada “did not 

hold or even intimate that the presumptive ceilings for youth cases are lower” it mistakenly held 

the law on this issue was completely open. The dissenting opinion by Veldhuis J.A. made a 

                                                 
16 T 261/5, 261/7, 261/14-15 and 261/33 [AR p. 150/5, 150/7, 150/14-15, 150/33]. 
17 Written submission of Mitchell Flagg, for the Respondent-Crown in R v DMB, 2018 ONCJ 51, 

[DMB] which declined to follow R v JM, 2017 ONCJ 4. 

18 Appellant’s factum, paras 20, 71, 78, and 79. 
19 KJM ABCA, supra at FN 12, paras. 108-112. 
20 JM, supra at FN 4. 
21 Jordan, supra at FN 1, at paras. 32-45; R v Cody, 2017 SCC 31, at paras. 1-2. [Cody] 
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similar conclusion.22 By framing the issue thus, both precluded simply following the framework 

of Jordan, applicable to provincial and superior court prosecutions. 

40. Importantly, by means of its analysis and reliance upon R v GCM,23 the Court in JM 

converted analytical factors applicable to youth matters, permissive in their effect, into a 

constitutional imperative in the form of a lower presumptive ceiling. The Court in JM stated the 

foundation of its assessment of delay was the “key principle” that “tolerable delay is less for 

youthful offenders than adult offenders.”24 As support for this, he relied, exclusively, on the 

general proposition from the Court of Appeal of Ontario in GCM that youth matters should 

proceed more quickly relative to adult matters.25 GCM was an early s. 11(b) case allowing a 

Crown appeal from a stay of charges under the then Young Offenders Act26 following the 

Supreme Court of Canada’s decision in R v Askov.27 The complete context, however, shows the 

Court of Appeal of Ontario cautioned against making the proposition that youth matters be dealt 

with more quickly than adult matters an inflexible and constitutional requirement: 

In my opinion, the general principles set out in Askov apply to young offenders.  There is 

a particular need to conclude youth court proceedings without unreasonable delay, 

consistent with the goals of the Young Offenders Act and the principles upon which it is 

based. I do not, however, view young persons as being entitled to a special constitutional 

guarantee to trial within a reasonable time, which differs in substance from that 

available to adults.  Nonetheless, it seems to me that, as a general proposition, youth 

court proceedings should proceed to a conclusion more quickly than those in the adult 

criminal justice system. Delay, which may be reasonable in the adult criminal justice 

system, may not be reasonable in the youth court.28 (Emphasis added) 
 

41. This wider context is important. GCM was released as a companion to R v Bennett,29 an 

important s. 11(b) case in which the same Court of Appeal established the principle that the 

guidelines in Askov for systemic delay should not be approached as giving rise to any “limitation 

period” based on a “simplistic computation of time.”30 

                                                 
22 KJM ABCA, supra at FN 12, at para. 107. 
23 R v GCM, (1991), 3 OR (3d) 223 (CA). [GCM] 
24 JM, supra at FN 4, at paras. 113-14. 
25 GCM, supra at FN 23, at para 23; JM, supra at FN 4, at para. 114. 
26 Young Offenders Act, S.C. 1980-81-82-83, c. 110 [YOA] 
27  R v Askov, [1990] 2 SCR 1199. [Askov] 
28 GCM, supra at FN 23 at 240. 
29 R. v. Bennett (1991), 64 C.C.C. (3d) 449 (Ont. C.A.) [Bennett], aff’d (1992), 74 C.C.C. (3d) 

384 (S.C.C.). 
30 Id. at 464. 
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42. Specifically, in GCM Osborne J.A. discarded the notion that adult figures for systemic 

delay are the point of reference for formulating systemic delay numbers for youths: 

I share Arbour J.A.'s view, as stated in Bennett, that systemic delay beyond some pre-

determined point should not operate as a judicially imposed limitation period. That 

approach cannot co-exist with the balancing which is recognized by Cory J. in Askov as 

being required in dealing with s. 11(b) Charter applications. … 

I do not accept the proposition that, if six to eight months systemic delay is the upper 

limit for systemic delay in Peel as a result of Askov, it follows that some lesser period 

of systemic delay must be the upper limit of systemic delay for Young Offenders Act 

cases.31 (Emphasis added) 
 

Speaking for the majority, Osborne J.A. overturned the stay, inter alia, because the youth court 

judge proceeded from an erroneous premise that Askov imposed an eight-month threshold for 

systemic delay, and that threshold must be adjusted downward for youth court matters.32 

43. Similarly, JM’s reliance on the same Court of Appeal’s later decision in R v TNR,33 as a 

foundation for its “key principle,” was also misplaced.  In TNR, MacPherson J.A. acknowledged 

ss. 3(1)(b)(iv) and (v) of the YCJA (the need for timely intervention that reinforces the link 

between the offending behaviour and its consequences; promptness and speed with which 

persons responsible for enforcing the YCJA must act) but emphasized these were not “new 

requirements”.  They were central to the interpretation of the YOA and much of s. 3 of the YCJA 

is a codification of the jurisprudence relating to the YOA.34 In particular, he expressed that s. 

3(1)(b)(v) was merely “reflective of leading decisions of the Supreme Court of Canada such as  

R v DS, wherein Sopinka J. affirmed ‘charges against young offenders be proceeded with 

promptly.’”35 Justice Sopinka observed the need to proceed with youth matters “promptly” is 

“merely one of the factors to be balanced with the others in the manner set out in R v Morin.”36 

44. Moreover, in TNR MacPherson J.A. stated that since the YCJA is a codification of the 

jurisprudence under the YOA on the issue of timeliness, it follows the leading cases, including 

GCM, are still good law and should be followed.  He also stated the youth court judge in TNR 

                                                 
31 GCM, supra at FN 23, at 241. 
32 Id., at 243.  
33 R v TNR, (2005), 197 O.A.C. 357 (C.A.). [TNR] 
34 Id., at para. 29. 
35 Id., at 20 (paras. 28-30); R v SD [1992], 2 SCR 161 at para. 2. [SD] 
36 SD, supra at FN 35, at para. 2.   
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regarded the guidelines in GCM – a five to six month period for the start of a trial after the 

neutral intake period - as a ceiling, which is contrary to GCM.37 

45. Similarly, the court in JM relied on another case, R v LB, 38 to ground its “key principle.” 

Again, the Court of Appeal of Ontario in LB acknowledged the principle laid down in GCM and 

TNR that “youth matters are expected to proceed with greater dispatch than adult criminal 

proceedings.”  However, as it had done in other cases, the Court did not regard this statement as 

imposing any sort of limitation period on youth matters.39   

46. Accordingly, the principles to be taken from the pre-Jordan jurisprudence in youth 

matters are as follows. 

(a)  Appellate courts had never prioritized the concepts of timeliness and prejudice for 

youths above the other elements in the multi-factor analysis required to determine whether a 

stay was appropriate. The Respondent submits there are no new reasons offered by the 

Appellant that courts haven’t already addressed to elevate these concepts above other 

considerations in the post-Jordan environment.   

(b)  JM’s treatment of prejudice is erroneous. Although the court in JM observed, 

accurately, “while prejudice continues to play some role in transition cases, it plays no part in 

the Jordan analysis. ‘Prejudice’ has been rejected as an analytical factor because the Jordan 

majority recognized the use of prejudice to be ‘confusing, hard to prove, and highly subjective.’ 

”40 It stated prejudice could not be relied upon to promote shorter delays in youth cases and 

relying on a prejudice evaluation in this way would give a factor “discredited” in Jordan, “too 

great a role to play.”41  

47. However, the Court in JM did not accept the clear direction from the Supreme Court of 

Canada that the concept of prejudice was now subsumed within the presumptive ceilings. JM’s 

solution to the problem of no longer being able to rely on case-specific prejudice to protect the 

“general proposition that youth court proceedings should proceed more quickly” was to add the 

“discredited” factor of prejudice to a framework that had already subsumed it and give it a 

greater role than previously. Said another way, he gave prejudice a pre-eminent role. By so 

                                                 
37 TNR, supra at FN 33, at 21 (paras. 33-34).  
38 R v LB, 2014 ONCA 748 at paras. 9-19. [LB] 
39 Id., at para. 14.  
40 Jordan, supra at FN 1, at para. 33; JM, supra at FN 4 at para. 124. 
41 JM, supra at FN 4, at para. 126. 
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doing, he, and by agreement Veldhuis J.A., assumed universal prejudice, added it and 

constitutionalized it in the form of lower presumptive ceilings for all youth cases.  They gave 

prejudice and ss. 3(1)(b)(iv) and (v) of the YCJA greater roles than they previously had, 

notwithstanding the Supreme Court of Canada, and Parliament had not.  They turned factors into 

a law. 

(c) Furthermore, when determining “how much lower” the presumptive ceiling should 

be, the Court in JM and Veldhuis J.A. engaged in a speculative determination of what might be 

“tolerable” for all youth cases. In JM, the Court compared the sum of the previous youth 

institutional guideline and two months’ intake delay to the sum of the adult institutional 

guideline and the same (two months) intake delay. These were guidelines, or factors, and not 

limitation periods. That ratio was 2/3. Thus, the court in JM opined 12 months was the 

appropriate presumptive ceiling, but conceded a credible case could be made for 15 months 

because tolerable presumptive delay in youth cases was a “functional” question42 with many 

variables. With respect, this analysis is based on a “formula” never intended to be regarded as 

a “limitation period” in the pre-Jordan analysis of delay.  It also speculates about what is “fair” 

for the entire population of young persons aged twelve to seventeen, without regard to maturity 

or circumstances.  

48. Moreover, and in response to the Appellant’s specific request for a 12 month presumptive 

ceiling, the Court in JM concluded a “33 percent ‘gross down’ to twelve months may, therefore, 

prove to be too aggressive.”  The Court acknowledged, briefly, the imprecision of its own 

reasoning, which could potentially undermine the effective prosecution of cases, a possibility it 

could not rule out on the incomplete state of evidence before it.43 

49. The Court in JM acknowledged it undertook an “unsophisticated canvas of the case law” 

and reviewed about 40 cases “splayed over more than 20 years,” and yielding “dull” data.44 Yet 

despite that imprecision, it made an arbitrary conclusion: “[s]ince half of the stays of proceedings 

I identified occurred at 15 months or less, this number suggests itself.”45 Moreover, the 12 month 

presumptive ceiling sought by the Appellant contradicts the reasoning in JM, that a presumptive 

                                                 
42 Id., at paras. 137-38. 
43 Id., at para. 140. 
44 Id., at para. 143. 
45 Id., at paras. 143-44. 
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ceiling should not be set, today, at a delay below the range in most cases where a stay of 

proceeding was found to be suitable.46 Based on JM’s assessment of pre-Jordan delay cases, 

such as it is, most were not stayed at 12 months.47 Furthermore, Veldhuis J.A.’s review of some 

pre-Jordan youth cases did not state whether cases were regularly not stayed, or commonplace, 

below 18 months.48  These observations undermine the Appellant’s contention that the 18 month 

presumptive ceiling would tolerate more unreasonable delay than the law prior to Jordan.  

50. With respect, the Respondent submits JM’s, and Veldhuis J.A.’s, analysis is not 

supported by the pre-Jordan jurisprudence, the Jordan framework itself, or by an 

“unsophisticated canvas” of other cases. For the reasons above, the Respondent submits the 

reasoning in JM, upon which the Appellant and Veldhuis J.A. heavily rely, is conceptually 

flawed, and based upon a misreading of the authorities of the Court of Appeal for Ontario and of 

this Honourable Court. It should not be adopted. 

51. In fact, a number of cases in various provinces have dealt with s. 11(b) Charter 

applications since Jordan and Cody – in both “transitional” and “non-transitional” contexts.  

Many have applied the regular Jordan/Cody analysis to youth cases without adopting a lower 

presumptive ceiling for delay: 

R v SM, 2016 ONCJ 793 at paras. 16, 93 (rejecting the concept of a reduced ceiling for youths) 

R v AK, 2016 ABPC 257 at paras. 15-21 (denying a defence application to adjourn a trial by 

applying Jordan principles in a YCJA case without reference to a need for any lower presumptive 

ceiling) 

R v KM, 2017 ONCJ 8 at paras. 35-43 (rejecting a lower ceiling for an accused who was in his 

50s when charged, given allegations of historical sexual offences) 

R v RV, 2017 ONCJ 305 at para. 5 (specifically declining to follow JM for an accused who was 

in his 50s when charged, given allegations of historical sexual offences).  

R v SSA, 2017 BCPC 76 at para. 14 (applying the unmodified Jordan framework to young 

persons in a transitional case) 

                                                 
46 Id., at para. 143. 
47 Id., at para. 142. 
48 KJM ABCA, supra at FN 12, at para. 111. 
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R v TB, 2017 ONCJ 84 at para. 16 (interpreting JM as “declining to ascribe a presumptive ceiling 

in youth matters”) 

R v BSH et al., 2017 MBQB 104 at paras. 12-18 (applying an unmodified Jordan framework to 

young persons in a transitional case) 

R v MM, 2017 BCPC 239 at paras. 9-12 (applying an unmodified Jordan framework to a young 

person in a transitional case). 

R v DMB, 2018 ONCJ 51 at paras. 10-14 (specifically declining to use a lower presumptive 

ceiling). 

R v IN, 2018 NUCJ 9 at para. 17 (specifically declining to use a lower presumptive ceiling).  

 

The existing framework does not accommodate the older concept of “prejudice”  

 

52. Expressing the pre-Jordan concept of youth prejudice in the form of a lower presumptive 

ceiling would be inconsistent with Jordan and a reversion to the Morin analysis. Despite the 

longstanding principles for timeliness in youth cases, Morin did not create two different tests for 

delay, one for adults and another for youths. Likewise, Jordan did not make two different 

frameworks. Moreover, it did not differentiate prejudice as between types of offences, nor as 

between types of offenders. Whereas prejudice was an analytical factor under the pre-Jordan 

law, it now underpins the entire Jordan framework and no longer plays an explicit role.49 This 

was acknowledged by the dissent below.50 It is now a broader concept, including prejudice to not 

just accused persons, but to victims, witnesses and the system of justice as a whole.51  

53. A lower presumptive ceiling for all youths would re-introduce prejudice, in the form of a 

lower ceiling, as an addition to the existing, non-rebuttable, broader prejudice subsumed in the 

existing presumptive ceilings. This would be a conceptual departure from Jordan and the 

previous framework. The Respondent submits, however, the principles in ss. 3(1)(b)(iv) and (v) 

of the YCJA do have a place in applications beneath the existing presumptive ceilings, as 

discussed later.  

                                                 
49 Jordan, supra at FN 1, at para. 54. 
50 KJM ABCA, supra at FN 12, at para. 107. 
51 Jordan, supra at FN 1, at para. 110. 
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A shorter presumptive ceiling for youth matters would set a precedent for other 

presumptive ceilings for subcategories of accused persons  

 

54. On the basis of accommodating differences in prejudice among accuseds, one may 

distinguish between custody and non-custody cases, and for those not in custody, between those 

with restrictive and those with non-restrictive release conditions. These differences would apply 

to adult and youth matters. 

55. In R v Carman, the Ontario Court of Justice found the Supreme Court intended the same 

presumptive ceilings apply equally to custody as to non-custody cases. It found the Jordan 

framework adequately accommodates circumstances of “prejudice,” including custody, by 

allowing stays beneath the presumptive ceiling.52 

56. A shorter presumptive ceiling ignores the existing ability to apply beneath the 

presumptive ceilings where a trial has been delayed. Re-introducing prejudice would be inimical 

to key purposes of the new framework: simplification and preventing a lapse into litigation about 

prejudice, recognized in Jordan to be confusing, hard to prove and highly subjective, with courts 

struggling to discern actual from inferred prejudice.53 

A significant number of serious youth court matters would be jeopardized with a lower 

presumptive ceiling 
 

57. A twelve month presumptive ceiling would place many of the more serious youth crime 

prosecutions in jeopardy. Statistics Canada keeps a website available to the public, entitled 

“Youth courts, cases by length of elapsed time,”54 elapsed time measured by the time between 

the first court appearance to the date of decision. In the five years preceding and including the 

2015/16 fiscal year, approximately 3300 youth cases per year, involving all youth crimes 

nationwide, last more than one year. This is approximately 8.2% of all youth court cases. If the 

data is specified to “crimes against the person,” approximately 1500 youth cases per year last 

more than one year. This is approximately 13% of those youth cases. With respect to sexual 

assault, approximately 221 youth court cases per year last more than one year. This is 

approximately 30% of those youth court sex assault cases. With respect to youth court homicide 

                                                 
52 R v Carman, 2017 ONCJ 11, at paras. 12-17. [Carman] 
53 Jordan, supra at FN 1, at para. 33. 
54 Statistics Canada.  Table 35-10-0039-01 Youth courts, cases by length of elapsed time 
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cases, approximately 22 homicide cases per year last more than one year. This is approximately 

67% of youth court homicide cases. 
 

58. In Jordan, this Court sought to avoid “swift and drastic consequences” from an abrupt 

change in the law and this prompted the creation of the transitional case analysis.  Swift and 

drastic consequences could result from a presumptive ceiling of 12 months, jeopardising in 

particular the more serious of youth prosecutions.  

A lower presumptive ceiling would require a new additional transitional analysis that 

would be problematic 
 

59. In Jordan, the transitional case analysis was created to avoid the unfairness of judging 

participants against a standard of which they had no notice and to prevent mass stays, as 

occurred in the wake of Askov.55 In the instant case, the parties had notice of the new framework 

only after about 80% of the case had been completed. At no time during the case did the parties 

have any notice of a shorter presumptive ceiling less than the 18 month Jordan ceiling for 

provincial court trials. To avoid unfairness and to prevent mass stays, a new shorter presumptive 

ceiling would require an additional new transitional case analysis.  

60. A new transitional analysis would introduce a unique problem and be difficult to 

formulate. In R v Cody 56, this Court said that R v Williamson57 should not be read as discounting 

the important role of seriousness and prejudice when evaluating transitional exceptional 

circumstances. Unlike the existing transitional case analysis, a new one would not have the 

benefit of the roles of seriousness and prejudice because Jordan took them away as analytical 

factors for litigation steps taken after Jordan was issued. For current youth cases initiated since 

Jordan, but concluding after a shorter presumptive ceiling, seriousness and prejudice could not 

be factored into an analysis of the parties’ conduct under a new transitional analysis. The parties 

will have conducted themselves in view of the existing presumptive ceilings, 18 or 30 months.  

61. A new transitional analysis would have to discern, fairly, which cases concluding above a 

lower presumptive ceiling but under 18 or 30 months will be stayed. Exceptional circumstances 

or case complexity are potential excuses for exceeding the 18 or 30 month presumptive ceilings. 

                                                 
55 Jordan, supra at FN 1, at paras. 92-94. 
56 Cody, supra at FN 21, at para. 70. 
57 R v Williamson, 2016 SCC 28. [Williamson] 
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However, these could not excuse exceeding a shorter presumptive ceiling because Jordan does 

not require parties to respond to these if the matter was expected to conclude under 18 or 30 

months. In other words, because Jordan simplified a framework to govern conduct, there is a 

corresponding dearth of factors by which to discern which existing youth cases should be stayed 

from those which should not, in the event of a shorter presumptive ceiling. 

The Jordan presumptive ceilings do and should apply to youth matters 

Jordan covers all criminal matters and therefore youth justice court matters 

62. Justice Wakeling made no error in the appeal below in his analysis demonstrating the 

presumptive ceilings in Jordan apply to youth matters. In brief, the Jordan framework applies to 

offences tried in provincial court and in superior court. As a youth justice court may be either a 

provincial court or a superior court, Jordan applies to youth justice court matters. Nothing this 

Honourable Court said in Jordan remotely suggests its presumptive ceilings do not apply to 

youth court matters or any other group tried in a provincial or superior court.58 Justice Wakeling 

made no error in finding the Judge did not err in applying the 18 month presumptive ceiling.  

63. This conclusion finds support among various courts. In R v DMB, the youth court Judge 

presumed the Supreme Court of Canada was aware of the special nature of youth matters and the 

principles in the YCJA and nonetheless declined to mandate a lower presumptive ceiling.59 In 

Carman,60 the Ontario Court of Justice refuted the notion the Supreme Court in Jordan left the 

question of presumptive ceilings for youth matters for another day. The Court in Carman 

rejected the argument that because the Supreme Court did not include custody and other 

exceptional types of cases -such as youth cases- in its new approach, those chapters would be 

written another day.  

64. The Court in Carman noted the problems with this interpretation. Firstly, there is nothing 

in the Jordan judgment to support it. Secondly, the tenor of the judgment is to the contrary. 61 

Thirdly, Carman observed the Supreme Court had expressly deferred some matters, but there is 

no mention of youth court matters among them. When the Supreme Court deferred the issue of 

the inclusion of time to sentencing and whether a stay should be the only remedy, it specifically 

                                                 
58 KJM ABCA, supra at FN 12, paras. 21-33. 
59 DMB, supra at FN 17, at para. 11. 
60 Carman, supra at FN 52. 
61 Id., at para. 15. 
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said so. Fourthly, the Court observed that if the “deferred” theory was accepted “it would raise 

the question of what framework would apply to cases involving custody. Would the analysis 

revert to Morin? Not likely.”62 The same question arises regarding youth matters. If the Jordan 

presumptive ceilings do not apply to youth matters, it is unlikely the Supreme Court intended 

youth courts continue to use the Morin approach after the majority took such pains to discredit it.  

65. Additionally, neither “youth” nor “adult” appear in the majority decision in Jordan. The 

majority addressed all provincial court and superior court criminal cases. Although the case law 

authorities referred to were cases where the accuseds were adults, it is not because they were 

adults that the majority referred to and drew principles from them. Moreover, the minority in 

Jordan did not criticise the majority’s framework for its insensitivity to the considerations for 

young persons. 

The existing framework permits flexibility among all factors in s. 3 of the YCJA 

66. By giving expression to ss. 3(1)(b) (iv) and (v) of the YCJA in the form of a lower 

presumptive ceiling, as sought by the Appellant,63 those objectives would be given priority over 

others in s. 3. The existing Jordan framework, however, allows for flexibility in the application 

of s. 3 objectives, as factors, according to the needs of the accused young person and the 

circumstances of the alleged offence. All subsections of s. 3 of the YCJA apply to extrajudicial 

measures,64 and are not confined to sentencing. They are as equally mandatory and thereby 

equally important as ss. 3(1)(b) (iv) and (v)of the YCJA. Rehabilitation and reintegration  

(s. 3(1)(b)(i) of the YCJA) and community involvement in rehabilitation (s. 3(1)(c)(iii) YCJA)  

for instance, are important objectives and may require the trial date be deferred beyond a lower 

presumptive ceiling, as Justice O’Ferrall observed.65 Using the s. 3 principles as factors, rather 

than constitutional guarantees, allows for a flexible interplay between them and proceeding to 

trial.  

  

                                                 
62 Id. 
63 Appellant’s factum, para. 3.  
64 YCJA, s. 4. 
65 KJM ABCA, supra FN 12, at para. 74. 
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The existing framework continues to respect the Charter jurisprudence that statutory 

factors do not provide an extra constitutional guarantee to young persons  
 

67. Generally, Charter principles do not apply differently to youths as they do to adults. For 

example, the determination of a s. 8 violation is not impacted by this distinction.66 With respect 

to s. 11(b), as stated earlier, young persons are not entitled to a special constitutional guarantee to 

trial within a reasonable time which differs in substance from that for adults.67  

68. In SD,68 the Supreme Court of Canada confirmed that although charges against young 

persons be proceeded with promptly, this is merely a factor. It is not a constitutional right. Prior 

to Jordan, the principles in s. 3 of the YCJA were taken into consideration by a special sensitivity 

to the potential prejudice experienced by young persons. If there was a finding of fact there was 

no unique prejudice suffered by the young person, it is not the case the prejudice was 

nevertheless recognized as a right. The “separate system” mandate in s. 3(b) 69 of the YCJA did 

not mandate a special formula for s. 11(b) of the Charter in the 14 years between the 2002 YCJA 

and Jordan; the Morin approach was used for both adults and youths.  More specifically, 

although s. 3(1)(b) of the YCJA emphasizes the need to act promptly, the YCJA does not mandate 

a different substantive approach to s. 11(b) of the Charter.70 Section 3(1)(b)(v) of the YCJA, 

“promptness and speed” of enforcement, was not a new provision; its principle was central to the 

former YOA.71  

69. Moreover, maintaining the ss. 3(1)(b) (iv) and (v) principles as statutory factors is 

responsive to the differences in memory and the ability to associate behaviour with consequences 

among young persons. A lower presumptive ceiling for all youths would be insensitive to the 

differences as between, for example, 13 year olds tried when they are 15 and 17 year olds tried 

when they are 19. It would be insensitive because it would express one standard applicable for 

all youths, regardless of maturity.   

70. The existing presumptive ceilings take into account wider societal interests and are not 

only about an accused. A reduction in the presumptive ceiling based solely on the principles of 

                                                 
66 Mack Criminal Law Bulletin 2018-24, Section 11(b): Youth Cases, p. 8. 
67 GCM, supra at FN 23, at para. 23. 
68 SD, supra at FN 35, at para. 2. 
69 “ …the criminal justice system for young persons must be separate from that of adults” 
70 R v RR, 2011 NSCA 86 (N.S.C.A.), leave to appeal to S.C.C. refused 250 C.R.R. (2d) 375n. 
71 TNR, supra at FN 33, at para. 29. 
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the YCJA without regard to societal interests -which are all but ignored in the cases advancing a 

lower ceiling- ignores the guiding principles of s. 11(b) of the Charter.72 

71. Young persons already receive the benefit of a constitutionalized, non-rebuttable73 

presumptive ceiling, applicable to all prosecuted in provincial and superior courts. A second 

constitutional right that provides greater rights than this universal one would be a departure from 

jurisprudence and would elevate a statutory factor to a mandatory constitutional guarantee. 

The principles in ss. 3(1)(b)(iv) and (v) of the YCJA may be applied in applications for 

delay under the existing presumptive ceilings.  
 

72. For applications under the presumptive ceilings, the applicant bears the onus of 

demonstrating even though the delay (less waived or defence delay) is below the ceiling, the case 

is a clear one of unreasonable delay. To establish this, the applicant must satisfy two criteria: the 

defence took meaningful steps demonstrating a sustained effort to expedite the proceedings, and 

the case took “markedly longer” than it reasonably should have.74 Even in youth cases, the first 

criterion is consistent with the principle that “every actor in the justice system [has] a 

responsibility to ensure that criminal proceedings are carried out in a manner that is consistent 

with an accused person's right to a trial within a reasonable time"75 (Emphasis mine).   

73. The second criterion considers factors such as case complexity, local considerations and 

whether the Crown took reasonable steps to expedite the proceedings. The latter factor logically 

accommodates the principles in ss. 3(1)(b)(iv) and (v) of the YCJA. This is because the principles 

of “timely intervention” in s. 3(1)(b)(iv) and “promptness and speed with which persons 

responsible for enforcing this Act must act” in s. 3(1)(b)(v) will drive a higher standard of what 

steps are reasonable to expedite youth cases. This is consistent with the direction to trial judges 

to step back from the minutiae and adopt a “bird’s eye” view of the case when determining 

whether the time taken for that case markedly exceeds what was reasonably required.  

74. In relation to an accused that is unrepresented or ineffectively represented, Jordan does 

not describe a different test for an application either under or over the presumptive ceilings on 

                                                 
72 Mack Criminal Law Bulletin 2018-24, Section 11(b): Youth Cases, p. 8. 
73 Jordan, supra at FN 1, para. 54. Beyond the presumptive ceilings in Jordan, prejudice is 

assumed and cannot be rebutted by evidence. 

74 Id., at paras. 82-91. 
75 Cody, supra at FN 21, at para. 1. 
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this basis. This is consistent with the pre-Jordan framework which also did not create different 

tests on this basis. Given that ss. 3(1)(b)(iv) and (v) may be factored into considering whether the 

Crown took reasonable steps to expedite the proceedings, all young persons whether well 

represented, unrepresented or ineffectively represented, will obtain the benefit of a higher 

standard of what constitutes reasonable steps relative to reasonable steps in adult proceedings. 

75. In the context of all criminal matters, those youth cases where there is a successful 

application for a stay under the existing presumptive ceilings would be “rare:” they would be a 

subset of all youth matters, and necessarily a smaller subset of all adult and youth matters. 

Similarly, successful youth applications under the existing presumptive ceilings would be “clear 

cases” since they very likely would not be those cases where the trial was delayed, for the 

accused young person’s benefit, in order to accommodate extrajudicial measures. Said another 

way, it would likely not be a “clear case” that a stay of the charge(s) should be granted where the 

delay is under the existing presumptive ceiling and the trial was delayed to accommodate extra 

judicial measures.  

Ground 2: Justice Wakeling did not err when he found the Judge erred in her allocation of 

responsibility for delay under Jordan.  

Excusing a discrete event depends on the Crown’s ability to control and remedy it, not its 

cause 

76. In Jordan, the majority’s discussion of “exceptional circumstances” supports the 

proposition that the focus when assessing a discrete event is on the ability of the Crown to 

control and remedy that event. Jordan defines exceptional circumstances thus. 

Exceptional circumstances lie outside the Crown's control in the sense that (1) they 

are reasonably unforeseen or reasonably unavoidable, and (2) Crown counsel cannot 

reasonably remedy the delays emanating from those circumstances once they arise.  

So long as they meet this definition, they will be considered exceptional. They need 

not meet a further hurdle of being rare or entirely uncommon.76 (Emphasis mine) 

As well, the majority’s concluding remarks on this topic stress that only circumstances genuinely 

outside the Crown's control and ability to remedy may excuse the prolonged delay.77 The ability 

of the Crown specifically, not the ability of the “state” generally, to control and remedy is critical 

to underpinning the excuse.   

                                                 
76 Jordan, supra at FN 1, at para. 69. 
77 Id., para. 81. 
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77. By contrast, the Appellant’s argument depends on an alleged cause of the event, broadly 

the “state,”78 to resist excusing the event. He assumes the late and incomplete voir dire transcript 

was ultimately caused by a lack of government resourcing and not human error alone.79 

Importantly, the majority in Jordan did not say a period of delay caused by a discrete event 

should not be deducted where that event is caused by the state. What was pivotal to its reasoning 

was the Crown’s ability, specifically, to control and remedy the event: again, “So long as they 

meet this definition, they will be considered exceptional.”80 (Emphasis mine) 

78. Furthermore, in so far as the delay due to the transcript may be characterized as part of a 

delay in awaiting a judicial decision, the delay may be deductible from total delay for that reason 

alone. The transcript was requested by the judge to assist her in deciding the voir dire, a decision 

she reserved. There is uncertainty as to whether the time a judge takes to render a decision is 

delay in the context of s. 11(b). In R v Mamouni,81 the Court of Appeal of Alberta provided 

different opinions on the point. Justice Watson opined the time to reserve a decision is 

contemplated by the presumptive ceilings, subject to exceptional circumstances.82  Justice 

Slatter, concurring in the result, opined, however, that generally time spent reserving the decision 

should be excluded from delay and importantly, because there is nothing the Crown can do about 

that.83  More recently in R v King,84 from the Newfoundland Court of Appeal, Justice Hoegg 

(concurring in the result with separate seasons) found it was unnecessary in the circumstances to 

decide whether judicial delay should be included in a s. 11(b) calculation. However, she did say 

she was “disinclined to the notion” that judicial delay should be included when applying the  

30 month presumptive ceiling. On that issue, Justices Hoegg and O’Brien essentially agreed  

with the Crown’s position.  

79. In the case before this Honourable Court, the Judge erred in failing to characterize the 

delayed and incomplete transcript of the voir dire evidence as an exceptional circumstance.  

                                                 
78 Appellant’s factum, at para. 86. 
79 Id. 
80 Jordan, supra at FN 1, at para. 69 
81 R v Mamouni, 2017 ABCA 347, leave to appeal denied, 2018 CarswellAlta 1059, Apr 30, 

2018. [Mamouni] 
82 Id., para. 55. 
83 Id., paras. 88 and 93. 
84 R v King, 2018 NLCA 66. [King] 
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80. The transcripts of the voir dire evidence were requested July 28, 2016 by the Judge and 

for the Judge. The Crown did not request a copy of same.85 Defence counsel asked if copies 

could be provided to “counsel” but did not request copies on behalf of both counsel.86 They were 

ordered before the 18 month presumptive ceiling but close to it. July 28, 2016 was approximately 

2 ½ months away from the 18 month presumptive ceiling of October 12, 2016. The difficulty 

(lateness and incompleteness of transcripts) arose after the transcripts were ordered. Jordan 

states judges should be alive to the practical realities of trials. Judges should also bear in mind 

when an issue arises close to the ceiling, it will be more difficult for the Crown and the court to 

respond with a timely solution. For this reason, it is likely unforeseeable delays occurring during 

trials scheduled to conclude close to the ceiling will qualify as exceptional circumstances.87  

81. The matter was scheduled to resume on September 6, 2016 for a ruling on the voir dire, 

assuming the transcripts would have been timely and complete. September 6, 2016 was 16 

months and 23 days after the Information was sworn. Thereafter, only the case for the defence  

(1 witness-the Appellant) and final argument remained as the victim had already testified. The 

one month adjournment, from September 6, 2016 to October 4, 2016, was to re-attempt the 

completion of the transcripts and for the Judge to deliberate on her voir dire ruling. The October 

4, 2016 court date, set because of the late and incomplete transcripts, could have been the date 

the last evidence was heard from one witness, the Appellant, had the transcripts been complete 

and timely. The final argument and verdict could have occurred October 4, 2016 or shortly 

thereafter: a matter of days within October 12, 2016, the 18 month presumptive ceiling. 

82. Moreover, a shorter than a one month adjournment (September 6 to October 4) may have 

occurred had the transcripts been complete and timely by September 6, since time for 

transcription would not have been required, nor time for the Judge to deliberate on her voir dire 

ruling.  The next event would have been the Appellant’s testimony.  

83. The convictions were entered November 9, 2016, 18 months and 29 days from when the 

Information was sworn.  The late and incomplete transcript delayed this case approximately one 

month, and this case was over the presumptive ceiling by approximately one month.  

                                                 
85 T 177/31-33. [AR p. 97/31-33]. 
86 T 177/41-178/1. [AR p. 97/41-98/1]. 
87 Jordan, supra at FN 1, at para. 74. 
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84. There were no appropriate steps the Crown could have taken to mitigate the one month 

delay. The delay could not be foreseen or remedied by the Crown. The transcript was requested 

by someone other than the Crown, the Judge, and for the benefit of the Judge. Thus, the Crown 

would not have been expecting the transcripts to arrive in its office or email in-box and would 

not have known they were late and incomplete until Court resumed on September 6, 2016, about 

5 weeks before the 18 month ceiling. This is a point “close to the ceiling” when “it will be more 

difficult for the Crown and the court to respond with a timely solution.”88 To have required steps 

by the Crown to ensure the transcripts were complete and timely before knowing of the problem 

on September 6 would have required the Crown to superintend administrative steps undertaken 

by the Court. The Respondent submits that would have been improper. Justice Wakeling 

agreed.89 Furthermore, even if the Crown had been aware earlier of the transcription problem, 

there is no basis to believe it could have done anything to accelerate the transcripts.  

85. In sum, it was a reasonable expectation the transcripts would be timely and complete. In 

the circumstances, the problems with the transcription were not reasonably foreseeable or 

remediable by the Crown so close to the ceiling. The transcription problem should have been 

characterized as an exceptional circumstance and deducted from the approximate 19 month 

delay, resulting in a delay that may have been under the ceiling, reversing the onus of proof. 

Stays stays beneath the ceiling are “rare, and limited to clear cases.”90 In the context of a 

transitional case analysis, given the important role that seriousness of the circumstance and 

prejudice played in the former framework, this would not have been a clear case of unreasonable 

delay under the 18 month presumptive ceiling. Justice Wakeling found the Appellant had not 

discharged his burden in establishing an unreasonable delay under the presumptive ceiling.91 He 

made no error in so finding. 

Ground 3: Justice Wakeling was correct in finding the Judge erred in using a “clearest of 

cases” test 
 

86. In the course of hearing submissions on the s. 11(b) Charter application and in her ruling, 

the Judge erred by referring to and using the “clearest of cases” test. She first used the phrase 

                                                 
88 Id., at para. 74. 
89 KJM ABCA, supra at FN 12, at paras. 35-38. 
90 Jordan, supra at FN 1, at para. 48 
91 KJM ABCA, supra at FN 12, at para. 40. 
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when posing a question to defence counsel about delay above the presumptive ceiling.92 

Secondly, she used the phrase in the final stages of delivering her ruling on the s. 11(b) Charter 

application.93 Thirdly, she used the phrase again when contrasting the effect of a stay with 

proceeding to a verdict on the merits.94 Together, this is strong evidence she used the phrase in 

the context of a test for a stay for an alleged breach of s. 11(b) of the Charter.  

87. Before Jordan, the “clearest of cases” standard, applicable to a stay of proceedings for 

abuse of process, did not apply in the context of unreasonable delay: R v Callochia.95 

88. In Jordan itself, the closest resembling phrase, “clear cases,” is used only in the context 

of an application under s. 11(b) of the Charter made where the delay is below the applicable 

ceiling.96  

89. However, the Judge found the delay was over the presumptive ceiling after concluding 

there were no deductions for defence delay or exceptional circumstances.97  

90. Accordingly, a “clearest of cases” standard or test had no application to the s. 11(b) 

Charter analysis. It was an error of law to have used such a test.  

91. No substantial wrong or miscarriage of justice occurred, however. The Crown, defence 

counsel,98 the Judge,99 and all appellate Justices agreed100 this is a transitional case. Had the 

Judge applied the proper transitional case analysis, the result would have been a denial of the 

application for a stay. Justice Wakeling did not err in finding the transitional test was met.101 

The transitional exceptional circumstance justifies the delay in this case.  

92. The transitional exceptional circumstance applies when the trial judge is satisfied the time 

the case has taken is justified based on the parties' reasonable reliance on the law as it previously 

was. This requires a contextual assessment, sensitive to the manner in which the previous 

                                                 
92 T 256/38 to 257/8. [AR p. 145/38 to 146/8]. 
93 T 261/12-17. [AR p. 150/12-17]. 
94 T 261/30-31. [AR p. 150/30-31]. 
95 R v Callochia, (2000) 149 CCC (3d) 215 (Que.CA) at paras. 74 to 78. 
96 Jordan, supra at FN 1, at paras. 48, 56 and 83. 
97 T 261/9-15. [AR p. 150/9-15]. 
98 T 257/24-25. [AR p. 146/24-25]. 
99  T 260/14-28. [AR p. 149/14-28]. 
100 KJM ABCA, supra at FN 12, at paras. 42-48 (Wakeling J.A.); paras. 67-68 (O’Farrell);  

para. 127 (Veldhuis J.A.) 
101 Id., at paras. 42-48. 
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framework was applied, and the fact the parties' behaviour cannot be judged strictly against a 

standard of which they had no notice. Prejudice and the seriousness of the offence often played a 

decisive role in whether delay was unreasonable under the previous framework.102 

93. The Supreme Court acknowledged that Parliament, the legislatures and Crown counsel 

need time to respond to Jordan. The transitional exceptional circumstance recognizes this, and 

institutional delay -even if significant- will not automatically result in a stay.103  

94. In jurisdictions plagued by lengthy, persistent, and notorious institutional delays, judges 

should account for this reality, as Crown counsel's behaviour is constrained by systemic delay.104 

In relation to the jurisdiction in this case, Fort McMurray, Alberta, defence counsel at trial tacitly 

acknowledged overbooking there had become the norm.105 The challenge of accommodating the 

volume of cases in that jurisdiction should be a reality accounted for in this transitional analysis.  

95. When speaking of transitional cases, the Supreme Court said where a simple case “vastly 

exceeds” the ceiling because of repeated mistakes or missteps by the Crown, the delay may be 

unreasonable under the previous framework.106 None of these features were present here.  

96. In Cody,107 the Supreme Court of Canada said it is presumed the parties relied on the 

previous framework until Jordan was issued. The transitional exceptional circumstance should 

be considered in cases in the system before Jordan.108  In R v Picard,109 the Ontario Court of 

Appeal affirmed that the transitional exceptional circumstance needs to be considered where 

charges were laid well before Jordan and affirmed the presumption the parties relied on the 

previous law until Jordan was released.110 If the delay in the case would not be justifiable under 

the pre-Jordan jurisprudence, it will very likely not be justified as a transitional case under 

Jordan.  

                                                 
102 Jordan, supra at FN 1, at para. 96. 
103 Id., para. 97. 
104 Id., para. 97. 
105 T 255/13-14. [AR p. 144/13-14]. 
106 Jordan, supra at FN 1, at para. 98. 
107 Cody, supra at FN 21, at para 69.  
108 Jordan, supra at FN 1, at para 69.  
109 R v Picard, 2017 ONCA 692. [Picard] 
110 Id., at paras 36 and 42. 
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97. Aside from the presumption described in Cody and Picard, the history of this matter 

naturally compels its characterization as a transitional case. The charges were sworn April 12, 

2015. The Judge assessed the total delay as approximately 19 months111 and there is no request 

by the Appellant to consider a longer period than that. The charges were laid approximately  

15 months before Jordan was issued on July 8, 2016. That date to the date of conviction, 

November 9, 2016 is approximately 4 months’ duration. Thus, about 80% of the litigation 

history was accrued before Jordan was issued.  

98. The delay assessed by the Judge, approximately 19 months, properly assessed, would 

have been justified according to the previous framework. Morin112 factored: (1.) the length of the 

delay; (2.) waiver of time periods; (3.) the reasons for the delay, including (a) inherent time 

requirements of the case, (b) actions of the accused, (c) actions of the Crown, (d) limits on 

institutional resources, (e) other reasons for delay; and (4.) prejudice to the accused.  

99. That assessment is as follows.  

1.  The total delay assessed was approximately 19 months.  

2.  There was no waiver of delay by the Appellant.  

Reasons for the Delay – The Legal Principles Under the Previous Framework 

a) Inherent time requirements. These were the normal time requirements for preparation of a 

case, processing of it by the court and pre-trial procedures by counsel.113 This time was neutral 

and deducted from overall delay.114 It was determined by the facts of each case and ought not to 

be confused with the average time required to process a case; it was not limited to common 

delays, but may include delay due to extraordinary and unforeseeable events.115 The fact both 

counsel cannot be expected to devote their time exclusively to one case was a factor to be 

considered.116  

                                                 
111 T 259/19-21. [AR p. 148/19-21]. 
112 R v Morin, [1992] 1 SCR 771. [Morin]  

113 Id., at paras. 36 to 38. 
114 R v MacDougall, [1998] 3 SCR 45 [MacDougall] at para. 44; R v Allen (1996), 92 OAC 345, 

at paras.11-12; affirmed R v Allen, [1997] 3 SCR 700, at para. 27. 
115 MacDougall, Id., at para. 45.  
116 Morin, supra at FN 112, at paras. 36 to 38. 
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b) Actions of the accused. The accused was not to be “blamed” for portions of delay, but 

voluntary actions by the accused causing delay would be taken into account.117  Except where the 

accused’s intent to cause delay was readily apparent, the burden of proving direct acts of the 

accused caused the delay was on the Crown.118 Conduct not fully constituting waiver may be 

considered under this category.119  

c) Actions of the Crown. As with conduct of an accused, this factor did not serve to assign 

blame. This category included Crown adjournments, delayed disclosure, change of venue 

motions, etc.120  

d) Limits on institutional resources (institutional or systemic delay). This delay started to run 

when the parties were ready for trial or preliminary inquiry but the system could not 

accommodate them121 and weighed against the Crown.122 Only unreasonable systemic delay 

counted against the Crown. Many factors may affect whether a systemic delay was unreasonable; 

a case-by-case analysis was required.123  

100. Morin124 provided administrative guidelines on the approximate scope of institutional 

delay: 8 to 10 months in provincial court. That was a guideline only and not a limitation period 

or fixed ceiling,125 and was a factor to be weighed in the overall assessment of the 

reasonableness of the total delay.126 Case complexity and prejudice would also influence the 

application of a guideline.127 Although strictly speaking the Morin guidelines are expressed in 

terms of institutional delay only, Crown delay is typically included when considering whether 

delay exceeded the guidelines.128 
 

101. Absent other reasons for delay, systemic delay began where the inherent time 

requirements of a case ended. Inherent time requirements could never be avoided. Systemic 

                                                 
117 Id., at para. 39; R v Askov, supra at FN 27, at para. 107. 
118 Askov, supra, at para. 96. 
119 Morin, supra at FN 112, at para. 33.  
120 Id., at para. 41. 
121 Morin, supra at FN 112, at para. 42; R v Koruz, (1992), 125 A.R. 161 at para. 44. [Koruz] 
122 Askov, supra at FN 27, at para. 106. 
123 MacDougall, supra at FN 114, at para. 53. 
124 Morin, supra at FN 112, at para. 50. 
125 Id., at paras, 45 to 47. 
126 R v Cranston, 2008 ONCA 751, at para. 36, citing Allen, supra at FN 114, at para. 23. 
127 Morin, supra at FN 112, at paras. 45 to 48. 
128 R v Regan, 2018 ABCA 55, at para. 38; Picard, supra, at FN 109, at para 74  
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delay was counted against the Crown unless the Crown could justify it, whereas inherent time 

requirements were not.129 

e) Other reasons for delay. Reasons for delay not fitting neatly into any of the categories 

described would be considered in determining the reasonableness of the delay. An example 

would be an action by a trial judge.130  

Prejudice – The Legal Principles Under the Previous Framework 

102. The degree of prejudice suffered by an accused was a significant, if not overriding, factor 

in the pre-Jordan s. 11(b) analysis.131  Where the accused suffered little or no prejudice, the public 

interest in bringing accuseds to trial outweighed the accused’s and society’s interest in obtaining 

a stay. On the other hand, where the accused has suffered clear prejudice which cannot be 

otherwise remedied, the balance may have tipped in the accused’s favour.132  

103. Prejudice in this context was concerned with the three interests of the accused that s. 

11(b) protects: liberty; security of the person, in the sense of being free from the stress and cloud 

of suspicion; and the right to make full answer and defence, insofar as delay can prejudice the 

ability of a defendant to lead evidence, cross-examine witnesses, or otherwise raise a defence.133 

104. Prejudice could be actual or the risk of it could be inferred from prolonged delay. The 

longer the delay the more likely such an inference would be drawn.134 The parties must lead 

evidence to show actual prejudice or an absence thereof, 135 and actual prejudice must have been 

caused by the delay and not simply from being charged.136 The accused must be distinguishable 

from the vast majority of accuseds who suffer substantial trauma and stigma from criminal 

                                                 
129 Koruz, supra at FN 121, at para. 45; Cranston, supra at FN 126, at para. 37. 
130 Morin, supra at FN 112, at paras. 54 to 55; see R v Rahey, [1987] 1 SCR 588, where the trial 

judge adjourned his decision on an application for a directed verdict 19 times over a period of  

11 months. [Rahey] 

131 R v Stewart, 2000 BCCA 399, at para. 88; R v Fagan (1998), 115 BCAC 106. 
132 Morin, supra at FN 112, at para. 87. 
133 R v Godin, 2009 SCC 26, at para. 30.[Godin] 
134 Morin, supra at FN 112, at para. 56; Askov, supra at FN 27, at para. 100; Godin, Id. at  

paras. 31 and 35; R v Ibrahim, 2010 ABQB 809, at para. 46. 
135 Morin, supra at FN 112, at paras. 58, 59; Askov, supra at FN 27, at paras. 100, 101. 
136 R v Conway, [1989] 1 SCR 1659, per L’Heureux-Dubé at para.33 [Conway]; citing Rahey, 

supra at FN 130, at para. 66 per Wilson, J; Koruz, supra at FN 121, at para. 85. 
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proceedings and the attendant publicity.137 Only where there was an inference or evidence of 

prejudice did the Crown have the onus to disprove prejudice to the accused.138  

Balancing the Factors – The Legal Principles Under the Legal Framework 

105. Once the operative delay was determined, a determination was made as to whether the 

operative delay was unreasonable having regard to the accused’s interests, the explanation for the 

delay and prejudice.139 Although this leads to a detailed examination of the particular time 

periods, one must not lose sight of the forest for the trees,140 as ultimately, it is the 

reasonableness of the total period of time that has to be assessed, in light of the reasons that 

explain its parts.141 Considering only one period is an error in law.142 The court must also avoid 

relying unduly on time alone as determinative. Fraser J.A. (as she then was) in R v Koruz143 held 

Parliament had invited a much more responsive, functional and flexible approach,144 and the 

reasonableness standard is not an absolute one and cannot be measured using military precision. 

A court should exercise its power to find an infringement of s. 11(b) with restraint.145  

106. In the final analysis, a balance must be struck between the accused’s s. 11(b) right and 

society’s interest in seeing those persons accused of crimes are brought to trial.146 As the 

seriousness of the offence increases, so does the societal demand the accused be brought to 

trial.147 

Application 

107. The reasons for the delay in this case are outlined below. 

  

                                                 
137 R v Keyowski, [1988] 1 SCR 657, at para. 4; R v Underwood, 2005 ABQB 85, at para. 55. 
138 R v Arsenault, 2013 ONSC 5675, at para. 74. 
139 Morin, supra at FN 112, at para. 27; Koruz, supra at FN 121, at para. 36; Godin, supra at  

FN 133, at para. 18. 
140 Godin, Id. at para. 18. 
141 Bennett, supra at FN 29, at para. 17; See also Allen, supra at FN 114, at para. 17 citing 

Conway, supra at FN 136 per L’Heureux-Dubé at para. 38.  
142 R v Yelle, 2006 ABCA 160, at para. 16. 
143 Koruz, supra at FN 121.  
144 Id., at para. 35. 
145 Id., at paras. 37-38. 
146 Morin, supra at FN 112, at para. 83. 
147 Morin, supra at FN 112, at para. 25. 
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Court Date &               Character 

Time Elapsed               of Delay to 

Since Charged  Court Event                       Next Date    Next Date       
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2015 
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(9 

days) 

 

 

May 
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days) 
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19/15 

(1 

month, 

7days) 

 

 

Sept. 

16/15 

(5 

month

s, 4 

days) 

 

 

 

 

 

 

 

 

 

 

A bail hearing was done before a Justice of the Peace 

regarding all 7 charges on the Information. The Appellant did 

not want a parent present. The Crown opposed release. Bail 

was denied on the primary and secondary grounds. 

The first Appearance was in Provincial docket Court in Fort 

McMurray. The Crown consented to the Appellant’s release 

on his own undertaking, with conditions. 

 

In Provincial Docket Court, the Crown elected summary 

process on the hybrid offences. The aggravated assault charge 

was strictly Indictable. Defence counsel indicated it had 

requested disclosure. 

 

In Provincial Docket Court, defence counsel entered not 

guilty pleas. After he made enquiries regarding court and 

police witness availability, September 16, 2015, 9:30 am was 

set as the trial date.  

 

The matter was addressed in the afternoon session. The 

Appellant was present. Defence counsel related he had 

anticipated one witness for the Crown’s case as he had been 

told the Crown would not tender the Appellant’s statement. 

However, he had since been told the Crown would tender it. 

The Crown confirmed this. Defence counsel indicated the 

case would now require about 4 witnesses. 

The Court and defence counsel commented there would not 

be enough time to complete the trial today. Defence counsel 

mentioned it was not waiving s. 11(b) of the Charter. He 

attended the front counter and re-attended Court with a new 
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Feb. 

24, 

2016 

(n/a) 

 

 

 

 

Mar. 

2, 

2016 

(10 

month

s, 19 

days) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

trial date of March 2, 2016 at 9:30 am for 300 minutes. The 

trial scheduling sheet listed 9 police witnesses. The March 2 

date was the earliest date available. An application by the 

Crown for a police witness to testify via video link was 

denied. 

 

The file was brought forward for a Crown application for a 

police witness to testify via video link. As a designation of 

counsel had yet to be filed by defence counsel, the Court had 

no jurisdiction to make the order in the absence of the 

accused.  

In the morning, the Crown’s witnesses were ready to proceed 

to trial. The Appellant, however, was not present. The Crown 

indicated he wanted to start the trial. He had two out of town 

police witnesses that had to catch flights in the afternoon but 

time was running out to hear their evidence and accommodate 

their travel time to the airport. Defence counsel indicated he 

had been prepared to consent to at least one of them testifying 

remotely via video-link. Two other matters went ahead in that 

same courtroom; a preliminary hearing continuation 52 

minutes in duration; and a trial continuation 1 hour and 22 

minutes in duration. The latter case (R v TA) involved the 

same defence counsel as for the Appellant. Defence counsel 

attended some docket matters after the lunch recess. 

This matter was recalled in the afternoon, and did not start 

until 2:10 pm. The Crown indicated he had just provided 

defence counsel with a DNA expert’s report. This had been 

received by one of the RCMP witnesses two days prior to this 

day and was in his in box until the officer returned back from 

leave. The member immediately disclosed it to the Crown and 
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Mar. 

16 & 

May 

16, 

2016 

 

 

July 

28/16  

(15 

mo., 

16 

days) 

 

 

the Crown faxed it to defence counsel the day before, on 

March 1, 2016. Defence counsel indicated he hadn’t seen the 

report. The Crown said that ordinarily he would have had to 

seek an adjournment to comply with Expert Notice but for the 

fact that the trial, once started today, would not finish today in 

any event. Therefore, the DNA expert could testify on the 

continuation date.  

The parties proceeded to trial, and the Crown opened a voir 

dire regarding the Appellant’s statement. Seven Crown 

witnesses testified on the voir dire. The victim also testified. 

About 2.5 hours of the trial occurred that day. 

The trial continuation date was set for July 28, 2016, for 300 

minutes (5 hours), the soonest date available from the 

courthouse. The date was “seriously overbooked,” according 

to defence counsel. The Court said, in the course of setting 

that date, “But I think we’re going to have to really take a 

look at what else is on there.” The Crown said he would look 

through his schedule and his trials to see if an earlier date 

could be accommodated. The Court urged that if there was 

going to be an application under s. 11(b) of the Charter, it 

should be brought before the July 28th date. 

The file was brought forward for a Crown application for a 

witness to testify via video link, and to delete a term in the 

offender’s release conditions.  

 

The voir dire resumed with 4 more witnesses testifying. It 

concluded (no defence evidence was called on the voir dire) 

and the Court heard argument on the voir dire. The Judge 

ordered a transcript of the voir dire evidence. The Crown did 

not request a copy. The DNA expert report was entered into 
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Oct. 4, 

2016  

(17 

mo., 

23 

days) 

 

 

 

 

 

 

 

 

 

 

 

Oct. 

19, 

2016 

 

 

 

 

 

 

 

 

 

 

Oct. 

24, 

2016 

evidence by consent.  The matter was adjourned to September 

6, 2016 for a ruling on the voir dire. 

The entire transcript of the voir dire evidence requested by 

the Judge was not done and those parts that were transcribed 

arrived to the Judge’s office late. The Judge re-ordered the 
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sentiment was expressed by the Court. The matter was set 

over to November 2, 2016 for final argument.  

On November 9, 2016, he was found guilty.  

 

Seriousness of the Offence 

108. The Appellant was convicted of aggravated assault and possession of a weapon for a 

dangerous purpose.  The teenage victim suffered permanent scars to his face and head that 

required 25 staples to the side of his head and 14 staples to his neck.148 This counts toward the 

reasonableness of the parties’ reliance on the previous state of the law.149 It can be reasonably 

presumed the Crown had the seriousness of the offences in mind when making decisions 

throughout the litigation history. For nearly 80% of that history, it was the law that seriousness of 

the offence militated against delay.  To be “sensitive to the manner in which the previous 

framework was applied” seriousness of the offences is a significant factor that colours the 

litigation history, such that 19 months was not unreasonable.  

Prejudice 

109. The Appellant was released from custody, with the consent of the Crown, very early; on 

April 21, 2015, the first appearance in Court. The Appellant was in custody for 9 days of the  

19 month delay period. 

110. In the murder case of R v BSH et al,150 the Manitoba Court of Queen’s Bench denied a 

stay to a young person in a transitional case where the presumptive ceiling was exceeded without 

demonstrated prejudice respecting legal or evidentiary issues. No actual prejudice was shown 

respecting the handling or efficacy of the trial. Having said that, the Court nonetheless accepted 

that prejudice respecting the trial and evidence should be inferred. The co-accuseds had been on 

bail for a significant time and some of those conditions had been onerous. 

111. In the instant case, the Appellant was released by consent of the Crown at the first 

appearance in Court, the first time the Crown’s office was involved. The conditions were not 

onerous.151 

                                                 
148 T 36/19 – 39/15. [RR p. 36/19-39/15] 
149 Jordan, supra at FN 1, at para. 96. 
150 R v BSH et al., 2017 MBQB 104. 
151 Transcript of the April 21, 2015 court appearance [RR p. 18/40 to 19/6] 
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112. Earliest Trial dates: All three trial dates were the first available dates for trial.152 They 

were accepted by all parties.  

113. Inherent Delay: There was approximately 5 months of inherent delay. The time the 

matter spent in docket was intake or inherent delay. The time from the last docket date to the first 

trial date was approximately 4 months, a reasonable period of time. There was no institutional 

delay. 

114. Crown Delay: The adjournment from the September 16, 2015 trial date to the March 2, 

2016 date was delay caused by the Crown. That was 5.5 months.  

115. Defence Delay: It is likely more of the trial could have been heard had the Appellant 

shown up on time on March 2, 2016. All other participants in the case were ready.  Even though 

the trial started at 2:10 pm, 8 witnesses were heard that afternoon. Had the trial started at 

approximately 10 am, most if not all of the evidence could have been heard. And it may have 

continued despite other matters scheduled for the same time and place. Because the Appellant 

was not present when the Crown was ready to proceed, some of the evidence had to be 

adjourned. The 4.5 months delay to the next date of July 28 was caused by the Appellant.  

116. DNA Report: The transcript153 makes clear the police received the DNA report just two 

days prior to March 2, 2016. The police quickly disclosed it to the Crown and the Crown quickly 

disclosed it to defence counsel.154 There is no evidence before the Court as to when a laboratory 

analysis was requested, the priority of this analysis relative to other matters (murders, sexual 

assaults), nor how long the analysis of exhibits took. Within these unknown circumstances, the 

availability of the DNA report may have been relatively efficient. In any event, there is no 

evidence its availability had a causal role in the delay of this matter. The report ultimately went 

into the trial by consent.155 

                                                 
152 T 261/1-2. [AR p. 150/1-2] 
153 T 15/32-37. [AR p. 82/32-37] 
154 Id.  
155 T 157/14-20. [RR p. 40/14-20] 
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Balancing of Interests as a Transitional Case 

117. Jordan states for most cases already in the system, the release of its decision should not 

automatically transform what would previously have been a reasonable delay into an 

unreasonable one. “Change takes time.”156  

118. The analysis is a balancing of interests rather than an application of a formula.157 The 

delay of approximately 19 months was reasonable under the previous framework given the 

following circumstances. (1.)  This was a serious offence involving weaponized violence against 

another young person, causing permanent scarring. (2.)  The Appellant was on release for nearly 

all of the litigation history.  (3.)  Inherent delay occurred periodically, but is a neutral factor. (4.) 

The delay of 5.5 months caused by the Crown in its late reassessment of the admissibility of the 

Appellant’s statement was made presumptively in the knowledge the seriousness of the offence 

would operate to counterbalance some of the overall delay. Seriousness was part of the law 

governing delay. (5.) Institutional delay: There was no institutional delay. The Crown delay of 

5.5 months (which is typically included in calculating institutional delay) is well within the 

Morin guideline for systemic delay of 8 to 10 months. (6.) Defence delay: Had the Appellant 

been on time on March 2, 2016, it is likely the Court would have heard most of the trial that day. 

All of the voir dire evidence could very well have been heard that day and a transcript may not 

have been required. Intervening matters that went ahead should not have been held in abeyance 

as that would have contributed to the delay of those matters. One of those matters involved the 

Appellant’s trial counsel. (7.) It was reasonable for the Judge to request a transcript of the 

lengthy voir dire evidence. (8.) The late and incomplete transcript was an unforeseen event that 

could not be reasonably remedied.  

119. Given the above context, there was no unreasonable delay in litigation lived almost 

entirely under the previous framework. The Crown is presumed to have weighed both the 

seriousness of these offences and the minimal prejudice to the Appellant in its conduct.  

Conclusion 

120. Jordan heralded a framework with clear and meaningful presumptive ceilings whose 

purpose was to require parties to be pro-active in avoiding protracted proceedings. Toward this 

                                                 
156 Jordan, supra at FN 1, at para.102. 
157 Morin, supra at FN 112, at para. 31; Godin, supra at FN 133, at para 18. 
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end, it simplified s. 11(b) applications where they needed to be simplified: based on lessons of 

the past regarding prejudice and seriousness. What Jordan did not herald was an era of 

frameworks and multiple presumptive ceilings driven by the previous problematic concept of 

prejudice. A lower presumptive ceiling for youths is problematic. By relying on JM, and the 

dissent below, the Appellant’s argument essentially combines the new framework with an 

erroneous use of pre-Jordan administrative guidelines. Although those guidelines were factors 

and not to be used as limitation periods or ceilings, the Appellant uses them as such. He also uses 

the pre-Jordan concept of prejudice and adds it to a framework that re-conceived and subsumed 

prejudice. A lower presumptive ceiling also speculates about what is “fair” for the entire 

population of young persons aged twelve to seventeen regardless of maturity or circumstances. 

This approach would set a precedent for other presumptive ceilings for subcategories of accused 

persons, jeopardize serious youth court matters and would require a new, problematic transitional 

analysis. It should not be adopted.   

121. The presumptive ceilings in Jordan apply and should continue to apply to youth matters. 

The Jordan framework adequately accommodates the s. 3 “timeliness” principles in the YCJA by 

allowing applications for stays beneath the presumptive ceilings. The existing framework permits 

flexibility among all factors in s. 3 of the YCJA and would continue to respect the Charter 

jurisprudence that a statutory factor is not an extra constitutional guarantee to young persons.  

122. The ability of the Crown to control and remedy events is the essence of a “discrete 

event,” not causation by the vaguely described “state.” In this case, the Crown had no ability to 

control or remedy the late and incomplete transcripts. The Judge erred in failing to characterize 

this as a discrete event. Had she not erred, there would likely have been a reversal of the onus of 

proof on the s. 11(b) application as delay would have been under the presumptive ceiling. In such 

case, the defence would not have discharged its burden to show this was a clear case of 

unreasonable delay as a transitional case. 

123. The delay in this transitional case was not unreasonable. There was no Crown delay after 

Jordan was issued. Seriousness and prejudice had pivotal roles for 80% of this case’s history. 

The seriousness of this crime and lack of prejudice are presumed to have governed the parties’ 

conduct. 
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PART IV — COSTS 

124. The Respondent does not seek costs. 

PART V — RELIEF SOUGHT  

125. The Respondent requests the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

fuR ROBERT A. FATA 
COUNSEL FOR THE RESPONDENT 
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PART VI – SUBMISSIONS ON CASE SENSITIVITY 

 

As both the Appellant and complainant were under 18 years of age at the time of the crime, there 

is a publication ban and restriction on public access to information in this file. The names of the 

Appellant and victim should be anonymized when the Court deposits its reasons for judgment, 

ensuring no personally identifiable information is publicly referenced in relation to either. 
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