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PARTS I & II – OVERVIEW & POSITION ON QUESTIONS ON APPEAL 

[1] Legal Aid Alberta (LAA) agrees that there should be a lower presumptive ceiling in youth 

court matters. LAA takes no position on the facts of this appeal, but offers the following 

submissions, which it hopes will assist the Court as it defines young persons’ s. 11(b) rights. 

PART III – ARGUMENT 

1. The YCJA’s declaration of principle reflects a broad and longstanding consensus that 
young people, victims, and society all benefit when youth charges are resolved quickly. 
This consensus is an important consideration when deciding on a presumptive ceiling. 

[2] The declaration of principle contained in s. 3 of the Youth Criminal Justice Act (YCJA) 

tells courts to emphasize both “timely intervention that reinforces the link between the offending 

behaviour and its consequences” (s. 3(1)(b)(iv)) and “the promptness and speed” with which 

youth justice must be administered (s. 3(1)(b)(v)). This Court has relied on the YCJA’s 

declaration of principle (and similar provisions in the Young Offenders Act) when interpreting 

youth justice legislation,1 and even when defining the scope of Charter protections for young 

persons.2 In LAA’s view, the YCJA’s emphasis on speedy outcomes reflects a societal consensus 

that it is important to dispose of youth court matters quickly. Sections 3(1)(b)(iv) and (v) should 

guide this Court as it decides whether a lower presumptive ceiling is required. 

[3] The Crown suggests that both Veldhuis J.A. and Paciocco J. (as he then was) erred when 

they relied on these provisions to support a lower presumptive ceiling. The Crown notes that, 

before Jordan, the Ontario Court of Appeal had downplayed the importance of the YCJA’s 

declaration of principle when it applied s. 11(b) to youth cases. In TR, the Ontario Court of 

Appeal reasoned that the YCJA’s references to “timely intervention” and “promptness and speed” 

had merely codified long-recognized legal principles. Enshrining these principles in the YCJA 

did not cast doubt upon the Court’s earlier s. 11(b) jurisprudence.3 One pre-YCJA case, GCM, 

suggested that young persons were not “entitled to a special constitutional guarantee to trial 

                                                 
1 R v VT, [1992] 1 SCR 749 at pp 765-768; R v JJM, [1993] 2 SCR 421 at pp 426-429; R v CDK, 

2005 SCC 78 at para 34; R v BWP, 2006 SCC 27 at paras 28, 31-33; R v SAC, 2008 SCC 47 at 
para 27; R v LTH, 2008 SCC 49 at para 17. 

2 R v DB, 2008 SCC 25 at paras 52, 57-59, 65. 
3R v TR (2005), 75 OR (3d) 645 (CA) at paras 27-34; R v RDR, 2011 NSCA 86 at para 14. 

https://www.canlii.org/en/ca/scc/doc/1992/1992canlii88/1992canlii88.html
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii91/1993canlii91.html
https://www.canlii.org/en/ca/scc/doc/2005/2005scc78/2005scc78.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc27/2006scc27.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc47/2008scc47.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc49/2008scc49.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
https://www.canlii.org/en/on/onca/doc/2005/2005canlii18709/2005canlii18709.html
https://www.canlii.org/en/ns/nsca/doc/2011/2011nsca86/2011nsca86.html
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within a reasonable time.”4 The Crown relies heavily on this Ontario authority. It argues that any 

change in the presumptive ceiling would conflict with the Ontario rule that there are no special 

constitutional guarantees for young people under s. 11(b) of the Charter.5 

[4] The Crown’s position does not account for how Jordan upended the law. Pre-Jordan cases 

must be read in light of the legal framework then in force. When GCM and TR were decided, 

guidelines for tolerable systemic delay were not “judicially imposed limitation periods”. And the 

unique or special prejudice that a young person suffered because of delay could always be 

considered on a case-by-case basis, as a factor under the Askov/Morin framework.6 

[5] Since Jordan, we do have clear and judicially-imposed limits on delay. And today, 

prejudice is no longer measured on a case-by-case basis. Instead, concerns about prejudice are 

“rolled up” into a presumptive ceiling. The length of that presumptive ceiling reflects this 

Court’s normative assessment of when delay becomes intolerable, taking into consideration the 

delays that are inherent in modern criminal litigation.7 Jordan represented a shift away from a 

bespoke, case-by-case analysis towards a more categorical approach. The old framework for s. 

11(b) could recognize the special needs of youth through its multi-factor balancing process. But 

after Jordan, the only meaningful way to recognize the special needs of young people is by 

reducing the presumptive ceiling.8 Today, a “special guarantee” is necessary. 

[6] Through the lens of the new Jordan framework, the reasoning in the Ontario cases of TR 

and GCM is less relevant to this appeal. It does not matter whether Parliament intended to 

change the law when it enacted s. 3 of the YCJA. Instead, the declaration of principle is important 

because it reflects a broad consensus that young people, as a class of accused persons, will suffer 

more prejudice from delayed court proceedings than adults. And when there is a well-defined 

category of accused persons who will suffer significantly different prejudice because of pre-trial 

delay, then courts may need to adjust a presumptive ceiling to account for that group’s 

differences. 

                                                 
4 R v GCM (1991), 3 OR (3d) 223 (CA). 
5 Respondent’s Factum at paras 36-46, 67-71. 
6 GCM at p 236; TR at para 34; RDR at para 13. 
7 R v Jordan, 2016 SCC 27 at paras 52-54, 65, 83. 
8 R v JM, 2017 ONCJ 4 at paras 127-129. 

https://www.canlii.org/en/on/onca/doc/1991/1991canlii7057/1991canlii7057.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html
https://www.canlii.org/en/on/oncj/doc/2017/2017oncj4/2017oncj4.html
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[7] Relying on the YCJA’s declaration of principle would not elevate a statutory provision to 

the level of a constitutional right.9 Sections 3(1)(b)(iv) and (v) are not important in themselves. 

They are important for what these provisions reflect: the longstanding consensus that young 

people and society will benefit when youth court allegations are addressed quickly. 

[8] Calls for “timely intervention” are found not only in the YCJA itself, but also in the 

legislative record leading up to the YCJA. For example, in 1997, the Standing Committee on 

Justice and Legal Affairs issued a comprehensive report, Renewing Youth Justice. The 

Committee expressed its hope that “a legislative … declaration of principles” would have real-

world effect. In particular, the Committee hoped that legislating clear foundational principles of 

youth justice would “result in the delivery of more … timely and effective interventions” and 

lead to “a reduction in victimization and recidivism”.10 The Justice Committee did not want a 

declaration of principles to be a list of “best practices,” or a mere codification of the existing law. 

Instead, the Committee hoped that Parliamentary guidance would inspire courts to improve the 

youth justice system – including by delivering more timely interventions. 

[9] Provincial governments have also recognized the need for quick youth proceedings. In 

1996, the ad hoc Federal-Provincial-Territorial Task Force on Youth Justice released its own in-

depth report into the youth justice system. Like the Justice Committee, these provincial and 

territorial representatives highlighted the importance of timely outcomes: 

One-half of the cases dealt with by the youth courts in Canada involve more than five 
months between the date of the offence and the date of disposition. Some cases require a 
year or more to complete. … Expeditious processing is especially important with young 
persons so that the consequences of offending are imposed, or rehabilitative measures 
implemented, as soon as possible after the criminal incident. Expeditious processing is 
also important to the young person’s family and to victims.11 

                                                 
9 See Respondent’s Factum at para 71. 
10 Canada, House of Commons, Thirteenth Report of the Standing Committee on Justice and 

Legal Affairs, Renewing Youth Justice (Ottawa, 1997) at p 11, emphasis added. See also the 
summary of this report, and the evidence that was before the Committee, in S. Davis-Barron, 
Youth and the Criminal Law in Canada, 2nd ed. (Toronto: LexisNexis, 2015) at pp 164-165. 
[Book of Authorities (“BOA”), Tab 1].  

11 Federal-Provincial-Territorial Task Force on Youth Justice. A Review of the Young Offenders 
Act and the Youth Justice System in Canada (Ottawa, 1996) at p 12 [BOA, Tab 4].  

https://www.ourcommons.ca/Content/Archives/Committee/352/jula/reports/13_1997-04/jula-13-cov-e.html
https://www.ourcommons.ca/Content/Archives/Committee/352/jula/reports/13_1997-04/chap2-e.html


4 

[10] The federal government also acknowledged the need for prompt interventions in its own 

report responding to the Justice Committee, A Strategy for the Renewal of Youth Justice: 

Long delays between the time when an offence is committed and the time when formal 
sentences are imposed can make the sentences seem less meaningful for youth, victims and 
the community. … The longer the time period between the commission of an offence and 
the time of sentencing, the less meaningful the sentence becomes in reflecting the 
important social values of accountability and responsibility.12 

[11] These concerns are not new. See, for example, the 1975 report from the Solicitor General 

committee that considered replacements for the Juvenile Delinquents Act: 

Too often, young persons may be detained for long periods in detention or suffer the 
effects of having their cases prolonged because of administrative reasons over which they 
have no control. …  We also believe that definite time periods are required to make certain 
that young persons will be dealt with in the court without delay.13 

[12] As these reports suggest, speedy youth justice not only minimizes the prejudice suffered by 

young persons. It also benefits victims and society at large. Yet if courts do not give effect to 

these consistent calls for “timely intervention” and “promptness and speed,” there is a risk that 

legislative declarations of principle, and other high-sounding statements, will amount to little 

more than “pious wishes.”14 As Jordan recognized, the gap between the rhetoric of s. 11(b) and 

the reality of s. 11(b) was one reason why presumptive ceilings were so important. 

[13] It is not enough to consider these principles only when delay falls under the presumptive 

ceiling.15 This Court established ceilings to provide “meaningful direction” to justice system 

participants, and to ensure that s. 11(b) rights would not become a “hollow promise.”16 Ceilings 

were a response to the unpredictable, hard-to-apply, and retrospective analysis under Morin. In 

under-ceiling cases, a vague promise to consider the special circumstances of young people 

would still be unpredictable, hard-to-apply, and retrospective. It would overlook the lessons of 

                                                 
12 Canada, A Strategy for the Renewal of Youth Justice (Ottawa, 1997) at pp 9, 26. 
13 Canada, Solicitor General’s Committee on Proposals for New Legislation to Replace the 

Juvenile Delinquents Act, Young Persons in Conflict with the Law (Ottawa, 1975) at p 36 
[BOA, Tab 3].  

14 See I. Carter, “Playing the Youth Card: The Impact of the Declaration of Principle in the Youth 
Criminal Justice Act” (2006), 32 CR (6th) 232 at p 241 [BOA, Tab 2]; R v LRP, 2004 NBCA 
76 at para 3.  

15 See Respondent’s Factum at paras 72-75. 
16 Jordan at para 50; see also JM at para 132. 

http://publications.gc.ca/collections/collection_2017/jus/J2-456-1998-eng.pdf
https://www.canlii.org/en/nb/nbca/doc/2004/2004nbca76/2004nbca76.html
https://www.canlii.org/en/nb/nbca/doc/2004/2004nbca76/2004nbca76.html
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Jordan. Without clear guidelines, parties will not know the bounds of reasonableness in advance. 

2. A lower presumptive ceiling is achievable. Canadian court statistics, the experiences of 
other countries’ youth justice courts, and practical considerations all suggest as much. 

[14] Whenever this Court considers s. 11(b), there is an elephant in the room: the fraught 

question of whether our justice system can actually deliver on the promise of timely justice. As 

Jordan recognized, no one wants a repeat of Askov, which saw scores of cases stayed after a 

change in the law. But there are good reasons to believe that a lower presumptive ceiling is a 

practical and realistic goal for youth court. 

[15] Statistics Canada keeps detailed records about how long it takes to resolve criminal cases. 

The Crown relies on these statistics to argue that a lower presumptive ceiling is impractical, and 

would lead to scores of charges being stayed.17 But the Crown’s figures do not tell the whole 

story. There are meaningful differences between categories of offences, as well as between adult 

and youth courts:18 

Proportion of Cases Resolved in Greater than One Year – Canada-Wide 

Case 
Category 

Youth Courts Adult Criminal Courts 

2015/2016 2016/2017 2015/2016 2016/2017 
All Criminal 

Code 
2,516 / 26,213 

(10%) 
2,548 / 24,640 

(10%) 
51,103 / 306,548 

(17%) 
56,727 / 313,747 

(18%) 

Homicide 17 / 27 (63%) 21 / 32 (66%) 169 / 247 (68%) 228 / 328 (70%) 

Sexual Assault 189 / 656 
(29%) 

197 / 682 
(29%) 

1,229 / 2,925 
(42%) 

1,368 / 3,086 
(44%) 

Major Assault 277 / 2,084 
(13%) 

278 / 2,096 
(13%) 

4,525 / 19,164 
(24%) 

5,028 / 20,034 
(25%) 

Theft 188 / 3,658 
(5%) 

175 / 3,234 
(5%) 

3,427 / 35,537 
(10%) 

3,883 / 36,112 
(11%) 

Mischief 125 / 2,087 
(6%) 

121 / 1,788 
(7%) 

1,333 / 12,471 
(11%) 

1,615 / 12,921 
(12%) 

Drug 
Possession 

54 / 1,551 
(3%) 

44 / 1,122 
(4%) 

1,208 / 12,515 
(10%) 

1,226 / 10,571 
(12%) 

                                                 
17 Respondent’s Factum at paras 57-58. 
18 Statistics Canada, Table  35-10-0039-01,  Youth courts, cases by length of elapsed time; 

Statistics Canada, Table  35-10-0028-01, Adult criminal courts, cases by length of elapsed time.  

https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510003901
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510002801
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[16] These statistics should be approached with caution. They do not imply that 10% of charges 

might be stayed under a 12-month presumptive ceiling. The figures do not address how much of 

the delay actually counts towards a presumptive ceiling. There is no allowance for defence delay. 

Nor do these totals exclude particularly complex prosecutions, or single out cases that suffered 

from discrete, exceptional delays. And because much of the delay in these cases accrued before 

Jordan, they reflect the pre-Jordan culture of complacency. Change takes time. 

[17] Still, used as a rough guideline, these numbers reveal two key insights. First, even before 

Jordan, a large majority of non-homicide youth cases were resolved in under a year. Second, the 

youth justice system is already moving faster than the adult system. Median disposition times 

confirm as much.19 Before Jordan, many adult cases exceeded the presumptive ceilings. But the 

sky has not fallen in the 31 months since Jordan. If the adult system was able to respond to 

Jordan, there is no reason to believe the youth system cannot accommodate a reduction in the 

presumptive ceiling. 

[18] These statistics also hint at a compromise. If the Court is concerned about setting a lower 

ceiling for cases involving especially serious allegations, then a lower ceiling might apply only 

in “absolute jurisdiction” cases – where a young person does not have an election between levels 

of court. Almost all youth cases must be handled in the provincial courts, but the YCJA gives 

young persons an election in a few circumstances. These include murder prosecutions, and cases 

where the Crown gives notice it may seek an adult sentence.20 These are often the most complex 

and time-consuming cases. The Court could maintain the present ceilings in matters where the 

young person has an election – even if the young person elects trial in provincial court – while 

lowering the presumptive ceiling in the far more common “single stage” proceedings. 

[19] In addition, a lower presumptive ceiling will not undermine extrajudicial sanctions or other 

diversion programs, because the Crown can simply ask young persons to waive some delay in 

exchange for participating in these programs. In general, there is nothing wrong with the Crown 

seeking a limited s. 11(b) waiver before it exercises prosecutorial discretion for the benefit of a 
                                                 
19 Statistics Canada, Table  35-10-0040-01,  Youth courts, cases by median elapsed time in days; 

Statistics Canada, Table 35-10-0029-01, Adult criminal courts, cases by median elapsed time in 
days.  

20 YCJA, s. 67; R v SJL, 2009 SCC 14 at paras 7, 31. 

https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510004001
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510002901
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510002901
https://www.canlii.org/en/ca/scc/doc/2009/2009scc14/2009scc14.html
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young person. For example, in Jordan, the majority noted that the Crown could require an 

accused to waive some delay before the Crown agreed to a re-election.21 The Crown can take a 

similar approach when considering eligibility for extrajudicial diversion programs. 

[20] Other common law countries can dispose of youth matters in far fewer than 18 months. For 

example, a 2009 report prepared for the United States Department of Justice summarized the 

timelines that American states imposed in youth proceedings. No state with mandatory timelines 

permitted a youth case to remain outstanding for more than a year. Some states required a 

disposition within a month.22 Although there are structural differences between these American 

youth systems and our own, the figures still provide some assurance that a youth court ceiling 

below 18 months is realistic. The United Kingdom experience around the turn of the millennium 

is also instructive. In 1997, the UK government responded to concerns about how long it was 

taking to dispose of youth charges. It introduced innovations such as “stand down” pre-sentence 

reports, which are prepared and delivered orally the same day. By 2001, the average time from 

arrest to sentence for one category of recidivist young offenders had halved, to just 71 days.23 

[21] Applying a different presumptive ceiling in youth court would not undermine Jordan’s 

goal of simplifying s. 11(b) Charter analyses. In Jordan, this Court concluded that an 

administrable, bright-line rule was better than a complex balancing test that did not provide clear 

guidance. The Crown now suggests that any change to the Jordan ceilings would be a dangerous 

regression towards the convoluted pre-Jordan law.24 Yet in LAA’s respectful view, these 

concerns are overwrought. 

[22] First, this appeal is about youth court – and only youth court. LAA agrees that the Jordan 

framework may require incremental refinement, for example, when Parliament makes changes to 

criminal trial procedure. But in this appeal, the Court does not need to comment on direct 

indictments, or what will happen if preliminary inquiries are eliminated, or whether there should 
                                                 
21 Jordan at para 62. 
22 J.A. Butts, G.R. Cusick, & B. Adams, Delays in Youth Justice (National Institute of Justice, 

United States Department of Justice, 2009) at pp 42-52. 
23 The Audit Commission (UK), Youth Justice 2004: A review of the reformed youth justice 

system, at para 50; Ministry of Justice (UK), “Average Time From Arrest To Sentence For 
Persistent Young Offenders: November 2008”, Ministry of Justice Statistics Bulletin (2009). 

24 Respondent’s Factum at paras 52-56. 

https://www.ncjrs.gov/pdffiles1/nij/grants/228493.pdf
https://webarchive.nationalarchives.gov.uk/20150410163038/http:/archive.audit-commission.gov.uk/auditcommission/subwebs/publications/studies/studyPDF/3144.pdf
https://webarchive.nationalarchives.gov.uk/20150410163038/http:/archive.audit-commission.gov.uk/auditcommission/subwebs/publications/studies/studyPDF/3144.pdf
https://data.gov.uk/dataset/15a1a22c-4635-4a4c-ada7-f62601851a6d/average-time-from-arrest-to-sentence-for-persistent-young-offenders
https://data.gov.uk/dataset/15a1a22c-4635-4a4c-ada7-f62601851a6d/average-time-from-arrest-to-sentence-for-persistent-young-offenders
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be a different presumptive ceiling when an accused is denied bail. These problems will all 

engage distinct considerations. And these harder questions can be left for another day. 

[23] Second, there is nowhere it is easier to apply a distinct presumptive ceiling than in youth 

court. Youth charges already involve an entirely separate court system.25 There will be no hard 

questions about whether a case is “in or out.” No individualized assessment of the accused’s 

circumstances is required. No new variables are added to the s. 11(b) analysis. 

[24] Applying the same presumptive ceiling for all young people is somewhat arbitrary,26 but 

bright-line rules are always arbitrary. A 17 year-old experiences delay differently than a 12 year-

old. But someone charged with sexual interference experiences delay differently than someone 

charged with causing a disturbance – and yet both of those cases might be subject to the same 

presumptive ceiling. Presumptive ceilings are a blunt instrument, but have the advantage of 

simplicity. Here, the Court has a choice between two somewhat arbitrary options. The Court 

should pick the option that accounts for the unique ways that young people perceive time – 

particularly since this choice does not sacrifice the simplicity of the Jordan framework. 

3. Delays negligently caused by a non-prosecution state actor within the justice system 
should not count as a discrete exceptional event under the Jordan framework. 

[25] The appellant’s trial was delayed for about a month because someone – apparently a court 

administrator – did not produce a copy of a transcript after the judge requested one.27 In the 

Court below, Wakeling J.A. concluded that this mistake was an exceptional event. He declined to 

count the delay towards the presumptive ceiling, because a court administrator had erred, not the 

Crown prosecutor.28 

[26] In Jordan, this Court defined exceptional events as circumstances that “lie outside the 

Crown’s control in the sense that (1) they are reasonably unforeseen or reasonably unavoidable, 

and (2) Crown counsel cannot reasonably remedy the delays emanating from those 

                                                 
25 Youth Criminal Justice Act, s. 3(1)(b); SJL at paras 56, 64-76. 
26 KJM at para 75; see also Respondent’s Factum at para 69. 
27 KJM at paras 35, 85, 122-126.  
28 KJM at para 35. 
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circumstances once they arise.”29 In LAA’s respectful view, when determining whether a delay 

was caused by such a discrete, exceptional event, courts should look beyond the Crown 

prosecution service when deciding whether an event was “reasonably unavoidable.” “The 

Crown” should be understood in a broad sense. Delays caused by the negligence of state actors 

working within justice system – but outside the prosecution service – should not fall within the 

exceptional event exception. This delay should still count towards the presumptive ceiling, even 

if the prosecution service could not have prevented the error. 

[27] The Jordan framework was designed to incentivize everyone to act responsibly and avoid 

unnecessary delay.30 And Jordan hoped to provide “meaningful direction to the state on its 

constitutional obligations,” as well as to “those who play an important role in ensuring that the 

trial concludes within a reasonable time”.31 But if negligent errors by non-prosecutors are 

forgiven as discrete exceptional events, then Jordan’s stern warning to “all participants in the 

criminal justice system”32 could become a paper tiger. The Jordan framework would not 

incentivize all state actors to take reasonable precautions to avoid unnecessary delays. 

[28] Jordan was an attack on a culture of complacency. But that complacency was never 

confined to the barristers’ lounge or to judges’ chambers. There are many state-controlled actors 

within the criminal justice system. They all can cause delay. These actors include the police, 

clerks, court reporters, sheriffs, correctional officers, forensic psychiatrists, and lab analysts, just 

to name a few. Errors by any of these players will risk derailing criminal proceedings. Jordan 

directed all participants in the justice system to work “in concert,”33 and a musical metaphor is 

apt. The justice system is a symphony. If one instrument is out-of-tune, the entire performance 

suffers. It makes little difference to the accused whether his trial is delayed because of a 

prosecutor’s error, or because his jailers neglected to transport him to the courthouse on his trial 

date, or because a clerk forgot to submit a transcript order form, or because a “child friendly” 

courtroom was accidentally double-booked, or because a police officer forgot to serve a 

subpoena. Whatever the cause, the delay is just as real. And the prejudice suffered is identical. 
                                                 
29 Jordan at para 69, emphasis removed. 
30 Jordan at paras 35, 112. 
31 Jordan at para 50, emphasis added. 
32 Jordan at paras 5, 116, and 137, emphasis added. 
33 Jordan at para 116. 
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