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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. This is not a case that engages issues of public and national importance with implications 

for the rest of Canada, nor does it require this Court to settle conflicts in existing appellate 

jurisprudence. Rather, this case represents the careful application of settled legal principles to an 

extraordinarily detailed and voluminous evidentiary record advanced by the applicants 

(collectively, the “CSF”) in support of an unprecedented challenge to virtually all major elements 

of British Columbia’s educational funding systems over the past several decades. 

2. The CSF asserts its application raises broad questions of minority language rights under 

s. 23 of the Charter,
1
 the s. 1 justification analysis, and immunity from Charter damages. 

However, in each case, the practical implication of the proposed appeal is a request to overturn 

highly fact-specific decisions, made in reliance on established case law. The CSF has not 

challenged those underlying factual findings, nor adduced sufficient evidence to support the 

arguments it now seeks leave to make before this Court.
2
 

3. Fundamentally, this case is a challenge to the constitutional validity of the capital and, to 

a lesser extent, operational funding systems for education that operate only in British Columbia. 

The CSF challenged the outcomes of those systems in the context of 17 different minority 

language communities across the province, as well as raising a multitude of systemic issues, 

including funding for transportation and the requirement to prioritize capital funding requests. 

Each of the community claims, at least, could have been the subject of a separate trial.
3
  

4. Although the CSF did not appeal every aspect of the trial judgment, the Court of Appeal 

still articulated 16 issues for determination.
4
 The CSF was unsuccessful on each of those issues. 

The CSF now seeks leave to pursue 12 of those 16 issues.
5
 The resulting appeal would require 

this Court to engage with voluminous facts relating to 15 of the 17 community claims, as well as 

                                                 
1
 Canadian Charter of Rights and Freedoms, being Schedule B to the Canada Act, 1982 (U.K.), 

1982, c. 11 [Charter]. 
2
 For example, Court of Appeal decision, 2018 BCCA 305 [BCCA] at paras. 137-142, 157-161, 

171, 179-186, 215-215, 230-234, 241, 254, 265-268, Applicant’s Leave Book [ALB] Tab 2F. 
3
 Trial Judgment, 2016 BCSC 1764 [TJ] at paras. 6838-6841, ALB Tab 2A.  

4
 BCCA at paras. 103-106. 

5
 Applicants’ Memorandum of Argument on the Application for Leave to Appeal [CSF MOA] at 

para. 7, ALB Tab 3. 
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several of the systemic claims.
6
 Contrary to the assertion at paragraph 7 of the CSF MOA, what 

is proposed is very far from a narrow or focused appeal. 

5. To reach their decisions, the courts below applied settled legal principles from the 

jurisprudence on ss. 1, 23 and 24 of the Charter, including the qualified immunity from Charter 

damages, to the extensive evidentiary record before them. The necessarily extensive and 

unchallenged factual findings that underpin the trial judge’s conclusions, as upheld by the Court 

of Appeal, do not present a realistic basis from which this Court can provide clarity on broad 

legal principles. Rather, the proposed appeal invites this Court to, on the one hand, wade into 

minutiae usually reserved for the trier of fact; and on the other, accept arguments not supported 

by the requisite evidentiary foundation. There is no uncertainty of any relevance in the applicable 

law. In fact, it is the CSF that invites this Court to disrupt settled law by granting leave. The 

respondents (the “Province”) submit the application for leave should be dismissed. 

B. Background Facts 

i. Overview of the CSF’s Claim
7
 

6. The context of this case is critical to understanding the scope of the proposed appeal. In 

June 2010, the CSF filed a comprehensive challenge to the provincial government’s alleged non-

compliance with s. 23 in the delivery of minority language education across British Columbia. 

There were two essential parts to the claim: a far-reaching systemic challenge to the Ministry of 

Education’s (the “Ministry”) capital and other funding processes and associated legislation; and 

17 “community claims” seeking specific relief in discrete catchment areas around the province.
8
 

7. At the CSF’s option, the action proceeded as a broad systemic challenge rather than by 

way of a more limited series of test cases. The CSF’s final pleading was 185 pages long; the 

description of the relief sought spanned 60 pages. In relation to the 17 community claims (and its 

                                                 
6
 The only communities not at issue in the proposed appeal are Richmond and Vancouver (West) 

(where École élémentaire Rose-des-vents is located). The proposed appeal engages the systemic 

issues of maintenance and transportation funding, the requirement to prioritize capital requests, 

and the capital system funding driver related to building condition. 

7
 The Background Facts distinguish between the applicants (CSF), and the school board, the 

Conseil scolaire francophone de la Colombie-Britannique (Conseil). 

8
 TJ at para. 34; Sixth further amended notice of civil claim, filed 26 June 2015 [6

th
 FANOCC] at 

paras. 77-245, 281-295, Response Book [RB] Tab 2. 
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board office), the CSF sought: declaratory relief; orders compelling the Province to provide 

funding for school construction; and orders that the court retain supervisory jurisdiction.
9
  

8. The relief sought on the systemic challenge included declarations that: certain legislative 

provisions, as well as policies and guidelines governing the capital planning process, were of no 

force and effect; and the Province’s system for allocating capital funds was invalid and contrary 

to s. 23 of the Charter. The CSF also requested an order that the Minister of Education exercise 

statutory powers to compel English language school boards to transfer school sites; and an order 

that the Province create a trust fund that would permit the francophone community to make 

decisions about their own capital projects without Ministry oversight.
10

 

9. The trial of these issues lasted 238 days over more than two years, during which the 

parties tendered oral evidence from more than 40 lay witnesses and 13 experts, and entered more 

than 1,600 exhibits. The Court received more than 1,000 pages of written argument.
11

 The trial 

was the most extensive and evidence-intensive legal challenge in the history of s. 23, and the trial 

judge found the CSF pursued each aspect of its claim with equal force.
12

  

10. Section 23 of the Charter requires governments to provide the linguistic minority with 

minority language instruction and educational facilities, paid for out of public funds, where the 

numbers so warrant. Since the decision of the Supreme Court of Canada in Mahe v. Alberta,
13

 

the scope of facilities and services to which the minority is entitled is determined by ascertaining 

where expected student numbers fall on a “sliding scale”.   

11. As noted by the trial judge, the broad scope of the CSF’s challenge required the Court to 

explore, for the first time, “the full range of that sliding scale”: 

[This case] addresses what facilities are warranted when there are barely enough 

students to justify offering minority language education. Its reach extends through 

the centre of the sliding scale to consider when the Province must expend public 

funds to construct new facilities for a modest and dispersed Francophone population. 

It reaches to the upper echelons of the sliding scale to investigate what is meant by 

the guarantee of substantively equivalent minority language education facilities.
14

  

                                                 
9
 6

th
 FANOCC at paras. 281-296. 

10
 6

th
 FANOCC at paras. 278.1-280. 

11
 BCCA at para 5; TJ at paras. 31-37; Conseil-scolaire francophone de la Colombie-Britannique 

v. British Columbia (Education), 2018 BCSC 105 [BCSC Costs] at paras. 77-78, ALB Tab 2C. 
12

 BCSC Costs at para. 49. 
13

 Mahe v. Alberta, [1990] 1 S.C.R. 342 at 365-368 [Mahe]. 
14

 TJ at para. 31. 
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12. The breadth and range of the CSF’s claims did not lead the trial judge to introduce a new 

legal test. It did require her to make extensive factual findings in situating the entitlement of 

rightsholders along the full range of the sliding scale, having regard to pedagogical 

considerations as well as to costs and practicalities in the circumstances of the case before her.   

ii. The Trial Judgment 

13. In September 2016, the trial judge issued reasons for judgment totalling more than 1600 

pages (6,843 paragraphs). Success was divided.
15

 The following summary is largely focused on 

the issues relevant to the present application.
16

 

14. In relation to the CSF’s discrete claims for, among other things: equivalent public funds; 

increased funding under the Ministry’s Annual Facilities Grant (“AFG”); and increased 

transportation funding, the trial judge held: 

a) The trust remedy sought by the CSF was not just and appropriate as it would trench on 

the role of the legislative and executive branches of government.
17

   

b) While the Conseil may have faced additional challenges in securing capital funding as 

compared to majority school boards, these disadvantages were insufficient to ground a 

breach of the Charter in their own right.
18

  

c) Most of the CSF’s complaints about the AFG formula were without merit. The exception 

was the Ministry’s delay in applying the AFG “Rural Factor” (which credited rural 

schools operating below capacity) to the Conseil between 2008/2009 and 2011/2012. 

Although the delay infringed s. 23, it was justified under s. 1.
19

 

d) The Ministry policy that froze the Supplement for Housing and Transportation between 

2002/2003 and 2011/2012 infringed s. 23 as it left the Conseil’s transportation system 

underfunded. This infringement was not justified under s. 1. The Court awarded $6 

million in Charter damages.
20

 

15. With respect to the CSF’s systemic challenges to significant aspects of the Province’s 

capital funding system for Kindergarten to Grade 12 (“K-12”) education, the trial judge found: 

                                                 
15

 BCSC Costs at paras. 77-80, ALB Tab 2C. 
16

 See CSF MOA at para. 7 for the issues not being pursued in this Court. 
17

 TJ at paras. 1218-1220. 
18

 TJ at paras. 1416-1438. 
19

 TJ at paras. 1493-1511, 1518-1527. 
20

 TJ at paras. 1759-1793. 
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a) Two aspects of the Province’s capital funding system with respect to expansion projects 

infringed s. 23 rights: the lack of funding for expansion projects between 2005 and 2011; 

and the provincial-level ranking that compared the Conseil’s proposed expansion projects 

against those of majority boards which have greater access to capital reserve funds to 

contribute to capital projects. These infringements were not justified under s. 1.
21

 The 

appropriate remedy was declaratory relief and an order that the Province establish a long-

term, rolling capital envelope for the Conseil.
22

  

b) With two exceptions, the Ministry’s lease funding policies did not interfere with the 

CSF’s right to management and control over school facilities, and had not deprived the 

Conseil of space where numbers warrant. The exceptions were the Ministry’s practice of 

maintaining neutrality in the Conseil’s lease negotiations with majority boards, and the 

decision to freeze lease funding for the Conseil in 2014/2015. These infringements were 

not justified under s. 1.
23

 Similarly, the Ministry’s system for school and site acquisition 

projects was contrary to s. 23 to the extent that the Ministry had not sufficiently assisted 

the Conseil in securing space.
24

 The appropriate remedies to address both infringements 

were declarations, as well as an order that the Province enact a law or policy requiring the 

Province to assist the Conseil with identifying and securing appropriate space, and in 

dealing with majority boards.
25

 

c) The Ministry’s system for prioritizing building condition projects was not ideally suited 

to remedying substandard Conseil facilities, but any breach was justified under s. 1.
26

 

d) The requirement that school boards, including the Conseil, prioritize capital projects did 

not infringe s. 23.
27

 

16. The trial judge upheld the rest of the Province’s capital funding system for education.
28

 

17. To assess the community claims, the trial judge was required to engage in a fact-specific 

inquiry for each community to determine: (a) the numbers of rightsholder children likely to 

                                                 
21

 TJ at paras. 5974-6044. 
22

 TJ at paras. 6048-6052, 6673-6765. 
23

 TJ at paras. 5761-5766, 5927-5938. 
24

 TJ at paras. 6391-6415. 
25

 TJ at paras. 6418-6420, 6826-6833. 
26

 TJ at paras. 6087-6137. 
27

 TJ at paras. 6492-6504. 
28

 BCSC Costs at paras. 62-64; see also paras. 50-61. 
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eventually take advantage of the proposed service or facility; (b) their placement along the 

sliding scale of entitlement; and (c) whether they were receiving the appropriate level of facilities 

and services in light of that entitlement.
29

 The trial judge recognized, consistent with Mahe, that 

the entitlement analysis must be practical and contextual, having regard to, but not being 

determined by, what is offered at the local comparator English schools.
30

  

18. At the lower end of the sliding scale, the trial judge found that rightsholders are entitled 

to instruction; at the upper end of the sliding scale – and consistent with this Court’s guidance 

from Association des parents de l’école Rose-des-vents v. British Columbia (Education) – she 

found entitlement is to full, accessible educational facilities, distinct from and equivalent to those 

of the majority.
31

 At the middle of the sliding scale, the trial judge reasoned that s. 23 does not 

require the imposition of “an impractical obligation on government to incur disproportionate 

costs” in relation to a relatively small number of students.
32

 She therefore held that entitlement is 

to facilities/amenities, programs and services that are “proportionate” to those offered at majority 

schools in the same area.
33

 

19. Applying that analysis to the community claims, the trial judge found no s. 23 Charter 

breach in seven of the 17 community claims.
34

 In two communities, the trial judge found a s. 23 

breach but held it to be justified under s. 1.
35

 In Mission, the trial judge assumed (without 

deciding) a breach of s. 23, but found it justified. In four of the community claims, the trial judge 

found an unjustified breach of the Charter, but held the fault lay with the Conseil and/or a 

majority school board and not with the Province.
36

 The Province was found at fault (in whole or 

part) for unjustified breaches of s. 23 in four of the community claims.
37

 Generally speaking, the 

                                                 
29

 BCCA at paras. 120-127. See also Guides to the schools / communities in issue at trial: 

(1) Organized by name of school; and (2) Organized alphabetically, RB Tabs 4A and 4B. 
30

 TJ at paras. 788-791 (citing Mahe at pp. 367, 386), 854, 2111, 2119 
31

 TJ at paras. 792-793, 796-798, 841, 856-857 (citing Association des parents de l’école Rose-

des-vents v. British Columbia (Education), 2015 SCC 21 [RDV] at para. 29), 2121, 2123.  
32

 TJ at para. 102. 
33

 TJ at paras. 849, 860. 
34

 Nelson, Richmond, Kelowna, Nanaimo, Chilliwack, Port Coquitlam, and Whistler (at the 

elementary level). 
35

 Pemberton and Victoria. 
36

 Whistler (at the secondary level), Squamish, Vancouver (Northeast), and Burnaby. 
37

 Sechelt, Penticton, Vancouver (West), and Abbotsford. 
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trial judge found a declaration of rights to be the appropriate order for community claims where 

she found an unjustified breach.
38

  

20. The trial judge’s remedial approach is generally described in Part 10 of her judgment 

under the heading “Remedies”.
39

 The trial judge emphasized that the Court ought not to stray 

into the role of the executive and legislature, except to the extent necessary to vindicate rights. 

The trial judge found no evidence of inappropriate delay on the part of the Province in 

implementing s. 23 in any community, and therefore considered declarations generally more 

appropriate remedies than coercive orders. For the same reason, the trial judge held the reporting 

orders sought by the CSF were neither necessary nor appropriate.
40

 

21. The trial judge’s concern for ensuring that any remedies respected the appropriate role of 

the legislature and executive was also central to her rejection of the trust remedy sought by the 

CSF. The trial judge viewed the establishment of a capital envelope for the Conseil to be the 

more appropriate remedy as it preserved the Ministry’s jurisdiction to supervise and monitor the 

capital planning process.
41

  

iii. The Court of Appeal Decision 

22. The CSF’s broad appeal alleged primarily legal errors at all stages of the trial judge’s 

analysis, but did not challenge all parts of her order. The Province cross-appealed on the narrow 

issue of the award of Charter damages for transportation funding. The Court of Appeal identified 

16 issues, broadly divided into three categories: (a) infringement of s. 23; (b) justification under 

s. 1; and (c) remedies.
42

 The following summary addresses the issues relevant to this application. 

(a) Infringement of s. 23: The Sliding Scale Analysis
43

 

23. The CSF alleged a variety of errors in the trial judge’s s. 23 analysis, including: an 

improper focus on the circumstances of the majority language school boards; not applying the 

concept of substantive equivalence at every point on the sliding scale; and introducing a temporal 

aspect to the s. 23 entitlement. The Court of Appeal rejected all of these arguments, as well as 

the CSF’s overall theory of how the sliding scale analysis should operate. The Court stated: 

                                                 
38

 See TJ at para. 6834 for a comprehensive summary of the declaratory relief.  
39

 The global remedies granted by the trial judge are summarized at TJ paras. 6834-6843. 
40

 TJ at paras. 1144, 1179-1180, 1797. 
41

 TJ at paras. 1207-1221, 6049-6050, 6760. 
42

 BCCA at paras. 103-106. 
43

 BCCA at paras. 107-173. 
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… To take the plaintiffs’ position to its logical conclusion, the Province would be 

constitutionally obligated to provide distinct homogenous schools wherever the CSF 

determined it was appropriate, so long as the projected number of minority-language 

students was at least equal to the smallest stand-alone school in British Columbia. 

That distinct homogenous minority-language school would also have to provide 

substantively equivalent instruction to local comparator schools no matter their size, 

without regard to any economies of scale that might make the greater variety of 

programs and amenities in larger majority-language comparator schools actually 

viable. …
44

 

24. The Court of Appeal upheld the trial judge’s use of the proportionality standard, finding 

it was supported by authority, including Mahe.
45

 The Court also agreed that there is an inherent 

temporal component to the sliding scale, such that entitlement might vary over time.
46

 Rejecting 

the notion that s. 23 could require the Province to build facilities that might sit partially empty 

for a decade, the Court found the trial judge’s declaration of both short and long term 

entitlements more practical.
47

 

(b) Justification under s. 1 of the Charter 

25. The CSF argued the trial judge made two overarching errors in her s. 1 analysis: (1) she 

failed to accord sufficient weight to linguistic assimilation as a deleterious effect in the 

proportionality analysis; and (2) she improperly considered costs savings to government as a 

salutary effect of the infringing measures. The Court of Appeal rejected both arguments. 

Assimilation as a deleterious effect
48

 

26. The CSF argued the trial judge had “unduly narrowed the purpose” of s. 23, and rendered 

s. 23 rights “futile” in British Columbia. In rejecting this argument, the Court of Appeal held the 

CSF had mischaracterized the findings of the trial judge, and sought to challenge her factual 

findings under the guise of legal arguments. The weight given by the trial judge to the factor of 

assimilation was based on evidence that French-language schools had only a minor effect in 

combatting assimilation. Further, the Court of Appeal found the CSF did not demonstrate that the 

trial judge made any palpable and overriding error in her factual findings. 

  

                                                 
44

 BCCA at para. 149. 
45

 BCCA a para. 152. 
46

 BCCA at paras. 165-166. 
47

 BCCA at paras. 166-167, 169. 
48

 BCCA at paras. 216-224. 
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Costs Savings
49

 

27. The CSF argued the trial judge erred in giving any consideration to costs savings to 

government under s. 1, citing Newfoundland (Treasury Board) v. N.A.P.E.,
50

 in support of the 

proposition that cost savings will rarely be viewed as a pressing and substantial objective other 

than in circumstances of exigency. The CSF argued in the alternative that the trial judge erred in 

considering only the cost of the relief actually sought by the CSF, rather than hypothetical less 

expensive alternatives. The Court of Appeal rejected both arguments. 

28. The Court of Appeal noted the CSF’s concession at trial that the fair and rational 

allocation of limited public funds was a pressing and substantial objective, finding that it 

followed that the allocation of limited public funds would be considered at the proportionality 

stage. The Court of Appeal found support in this Court’s comments in RDV regarding the 

“perpetual tension in balancing competing priorities” in the s. 1 analysis in s. 23 cases. 

29. The Court of Appeal also noted that the CSF did not identify, nor adduce evidence 

quantifying the cost of, less expensive alternatives to the construction of homogeneous facilities. 

The Court of Appeal found the trial judge could not be faulted for addressing the case as put 

forward by the plaintiffs. In the absence of evidence of less costly alternatives, she was not in a 

position to weigh salutary and deleterious effects associated with them. 

30. Finally, the Court of Appeal rejected the CSF’s arguments that the trial judge erred in her 

s. 1 analysis in the community-specific claims, or in relation to the AFG rural factor. The CSF 

did not identify any legal error in the trial judge’s finding that the s. 23 breach was justified in 

Victoria, Pemberton, Mission, and in respect of the delay in applying the AFG rural factor.
51

 The 

Court of Appeal held that the CSF’s disagreement with the trial judge’s view of the evidence and 

weighing of factors under s. 1 was not an appropriate basis for appellate intervention.   

(c) Remedies 

31. The Province’s primary argument on cross-appeal was that the trial judge erred in 

principle in awarding Charter damages rather than applying the Mackin principle of qualified 

                                                 
49

 BCCA at paras. 216-224. 
50

 Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66 [N.A.P.E.] 
51

 Victoria: BCCA at paras. 225-234; Pemberton: BCCA at paras. 235-241; Mission: BCCA at 

paras. 242-254; AFG rural factor: BCCA at paras 255-264. 
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immunity.
52

 The Court of Appeal allowed the Province’s cross-appeal on that basis, setting aside 

the trial judge’s award of $6 million in damages. 

32. The Court of Appeal rejected the CSF’s argument that the Mackin principle was limited 

to actions taken under a statute rather than a policy, on the basis that there is no principled 

distinction between the legislative and policy-making functions when considering the underlying 

rationale.
53

 The Court concluded the Ministry policy at issue was the “kind of action” that falls 

within the recognized immunity. The Court of Appeal also rejected the notion that damages are a 

more appropriate remedy where the law or policy has expired by the time of judgment. The 

Court found instead that declarations can continue to provide legal and practical guidance.
54

 

33. The Court of Appeal found the trial judge erred by focusing on the impact of a Charter 

damages award in the context of this case; as a principle of general application, the Mackin 

immunity does not require the government to prove a “chilling” effect on a case-by-case basis.
55

 

34. The Court of Appeal found the only relevant question for the trial judge was whether the 

government’s conduct in implementing the Transportation Funding Freeze was clearly wrong or 

in bad faith. Given that the trial judge had found: (1) the Freeze was enacted for a pressing and 

substantial purpose; (2) the Minister “only acted in good faith”; (3) the Province implemented 

supplemental retroactive funding upon being advised of the transportation funding concerns; and 

(4) the CSF did not advise the Ministry that the supplement was inadequate,
56

 the Court of 

Appeal concluded government’s conduct was not clearly wrong or in bad faith, and the immunity 

ought to have been applied. 

PART II – QUESTIONS IN ISSUE 

35. The Province does not agree with the four questions as framed at paragraph 15 of the 

CSF MOA. The questions as posed either misstate the effect of the judgments of the courts 

below and their implications, or do not arise from the judgments at all. When framed properly, 

none of the questions raise issues of general and national importance. 

                                                 
52

 Mackin v. New Brunswick (Minister of Finance), 2002 SCC 13 [Mackin]. 
53

 BCCA at paras. 289-297. 
54

 BCCA at paras. 299-304. 
55

 BCCA at para. 299.  
56

 BCCA at para. 298; TJ (1) at para. 1769; (2) at para. 1787; (3) at paras. 1311-1329, 1594-1604, 

1702; (4) at paras. 1330-1331. 
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36. In response to the question posed at paragraph 15(a)(i) of the CSF MOA, neither the trial 

judge nor the Court of Appeal “den[ied] the basis of [s. 23] to minimize the harm of an 

infringement”. At trial, both parties adduced expert evidence about the issue of assimilation , and 

the trial judge made factual findings with respect to the strength of assimilative forces in British 

Columbia that are supported by uncontradicted evidence. The trial judge did not rely on those 

findings to deny the underlying rationale for s. 23 rights or the government’s duty to fund them. 

Instead, she expressly held that her factual conclusions on assimilation were “irrelevant” in light 

of s. 23’s guaranteed right to minority language education as a tool for combating assimilation.
57

 

In essence, the CSF invites this Court to grant leave on the basis that the trial judge ought to have 

weighed the factor of assimilation more heavily than she did, without challenging her factual 

findings that assimilation was not a particularly deleterious effect. The Court of Appeal properly 

rejected that argument as a misconceived legal challenge to factual findings. It does not now give 

rise to an issue of national importance. 

37. In response to the question posed at paragraph 15(a)(ii) of the CSF MOA, this Court 

already clarified in RDV that costs may be relevant to the s. 1 analysis in a s. 23 claim, given the 

need to balance the perpetual tension between finite public resources and the demands made on 

them.
58

 Given the CSF’s concession at trial that the fair and rational allocation of limited public 

funds is a pressing and substantial objective,
59

 the proper application of the well-established 

Oakes framework required consideration of costs at the proportionality stage.
60

 There is no 

uncertainty in this regard. The Court of Appeal also confirmed that since the evidentiary record 

before the trial judge did not permit consideration of less costly alternatives to the construction 

of new homogeneous schools everywhere, the trial judge could not be faulted for not considering 

them in her proportionality analysis. The CSF cannot seek to ground an issue of national 

importance on an evidentiary record they failed to adduce. 

38. With respect to the question posed at paragraph 15(b) of the CSF MOA, the governing 

principles of s. 23 were established by this Court in Mahe, and recently confirmed in RDV. The 

courts below applied those settled principles – and particularly the sliding scale analysis – to the 

broad range of detailed factual circumstances the CSF put in issue. This Court in Mahe 

                                                 
57

 TJ at para. 343; BCCA at para. 212. 
58

 RDV at para. 49. 
59

 TJ at para. 1065; Plaintiffs’ reply, Feb. 22/16 [Reply] at para. 106, RB Tab 3. 
60

 R. v. Oakes, [1986] 1 S.C.R. 103 [Oakes]. 
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contemplated both a spectrum of entitlement along the sliding scale and the notion that in certain 

cases, minority entitlement would be proportional to what is provided to the majority. The 

application of those principles to the varied community-specific and systemic claims advanced 

by the CSF does not give rise to a controversy in the law that requires resolution or clarification. 

39. Finally, with respect to the question at paragraph 15(c) of the CSF MOA, the Province 

says that in allowing its cross-appeal, the Court of Appeal applied the principles of qualified 

immunity from Charter damages articulated by this Court in Mackin and Ward.
61

 There is no 

conflict in appellate jurisprudence with respect to the application of the qualified immunity to 

policy-making functions in addition to law, and this Court in Ward expressly recognized such 

functions as falling with the scope of the immunity. The Court of Appeal identified legal errors 

in the trial judge’s analysis and exercised its proper appellate function in correcting them.    

PART III – STATEMENT OF ARGUMENT 

Issue 1(a): Weighing of deleterious effects under s. 1  

40. As the courts below recognized, it is well-settled that the s. 1 analysis is highly 

contextual, and must be undertaken with reference to the specific social problem to be addressed 

and with “close attention to detail and factual setting”.
62

 The corollary is that the s. 1 analysis 

will have different applications in different Charter and factual contexts. The CSF MOA does 

not mention the importance of context. The CSF’s suggestion that, absent intervention, the 

approach to s. 1 in this case will “open the door” to problematic applications of s. 1 in other 

cases or contexts
63

 is therefore misplaced, and does not merit the granting of leave. 

41. There is also no merit to the suggestion, at paragraph 3 of the CSF MOA, that the courts 

below “charted a new course” by finding certain breaches of s. 23 justified. At best, this case 

represents the actual application of a s. 1 defence that has been available to government at least 

since Mahe.
64

 Its potential availability was confirmed more recently by this Court in RDV.
65

 The 

mere fact of its application does not warrant intervention by this Court. 

                                                 
61

 Vancouver (City) v. Ward, 2010 SCC 27 [Ward]. 
62

 Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877 at paras. 87-88; 

TJ at para. 976; BCCA at para. 203. 
63

 CSF MOA at paras. 17, 21. 
64

 Mahe at pp. 393-394. 
65

 RDV at paras. 49, 61. 



13 

 

42. The CSF’s specific allegation, that the impacts of assimilation were improperly assessed 

in the s. 1 proportionality analysis, misstates the effect of the judgments below and ignores that 

the impugned conclusions were based on unchallenged factual findings. The CSF fundamentally 

misconstrues what the trial judge said about assimilation, and the extent to which it factored into 

her s. 1 analysis. At trial, both parties’ experts agreed that more than 70% of francophones in 

British Columbia eventually assimilate. The trial judge accepted that evidence in reaching her 

factual finding that the force of assimilation is strong in British Columbia,
66

 a finding that is 

unchallenged. Nonetheless, neither the trial judge nor the Court of Appeal relied on that finding 

to deny the “very foundation” of s. 23. To the contrary, the trial judge accepted the broad 

purpose of s. 23, and expressly held that whether s. 23 is effective in combatting assimilation is 

“irrelevant”: government’s obligation to fund minority language education and to build schools, 

as a tool to attempt to fight assimilation, exists regardless.
67

 This is not a departure from 

established legal principles. 

43. Further, there was and is no disagreement that the assimilative impacts of any s. 23 

breach are relevant to s. 1 analysis.
68

 Rather, the point of disagreement is an evidentiary and 

factual one with respect to the weight that factor should be given. As the Court of Appeal 

confirmed, the CSF ignores that the trial judge weighed the risk of heightened assimilation based 

on her unchallenged factual findings, and concluded it was not a particularly deleterious effect.
69

 

Absent a palpable and overriding error, that conclusion is entitled to deference.
70

 The CSF’s 

position on this application, as it was before the Court of Appeal,
 
 amounts to an assertion that 

this Court should grant leave because heightened assimilation ought to have been weighed more 

heavily in the proportionality analysis.
 71

 The Court of Appeal rejected that argument, finding it 

was an attempt to challenge “factual findings under the guise of legal argument”.
72

 Neither 

judgment below gives rise to an issue of general and public importance on this basis. 

                                                 
66

 TJ at paras. 257-372 (esp. 339); BCCA at para. 210. 
67

 TJ at paras. 118-119, 123, 132, 988 (re: purpose), 343; BCCA at para. 212. 
68

 TJ at paras. 257-372 (discussion of both parties’ experts on assimilation), 1101, 2147. 
69

 TJ at paras. 2147-2148; BCCA at para. 215. 
70

 Canada (Attorney General) v. Bedford, 2013 SCC 72 at paras. 48-56. 
71

 CSF MOA at para. 20; BCCA at para. 215. 
72

 BCCA at paras. 212, 215. 
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Issue 1(b): Consideration of costs savings under s. 1 

44. The second issue identified by the CSF similarly misconstrues the nature and 

implications of the judgments below. Contrary to the tenor of the CSF MOA on this point, and as 

recognized by the Court of Appeal, the trial judge did not find “cost savings to government” to 

be a pressing and substantial objective in this case.
73

 Rather, she found the Province’s stated 

objective of achieving a “fair and rational allocation of limited public funds” was pressing and 

substantial under the first step of the Oakes test. Critical to her finding was the CSF’s concession 

at trial that the fair and rational allocation of limited public funds was a pressing and substantial 

objective.
74

 The omission by the CSF of any mention of this concession, which implicitly accepts 

the relevance of costs under the s. 1 analysis, is striking in the face of the CSF’s insistence that 

there is a prohibition against considering costs-related objectives other than in fiscal crises.
75

  

45. The CSF’s position fails to recognize the direction from this Court that costs and 

practicalities are relevant to the Charter analysis at both the infringement and justification stages 

because of the unique nature of the s. 23 right.
76

 As the Court of Appeal noted at paragraph 2, 

s.  23 is “somewhat distinct within the structure of the Charter” because it places a positive duty 

on government to do “whatever is practical”
77

 to facilitate and provide minority language 

education, including facilities, out of public funds where the numbers warrant. As a result, s. 23 

requires courts and governments to undertake a cost-benefit analysis.
78

 In RDV, this Court found 

that s. 23 cases involve “a perpetual tension in balancing competing priorities; between the 

availability of financial resources and the demands on the public purse.”
79

 

46. In light of the above, it is surprising that the CSF maintains, as a basis for granting leave, 

that the principles from N.A.P.E. have more than limited application in the context of s. 23; that 

this case presents an opportunity to resolve uncertainties flowing from N.A.P.E.; or that there is a 

need for further guidance on the relevance of costs in s. 23 cases. The CSF’s reliance on 

                                                 
73

 BCCA at para. 217. 
74

 TJ at paras. 1064-1065; BCCA at para. 218; Reply at para. 106, RB Tab 3. 
75

 CSF MOA at paras.  29-30. 
76

 Mahe at pp. 384-385; RDV at paras. 46, 49, 61. See also Northwest Territories (Attorney 

General) v. Association des parent ayants droit de Yellowknife, 2015 NWTCA 2 (“NWTCA”) at 

paras. 135-136. 
77

 Mahe at p. 367. 
78

 NWTCA at para. 136. 
79

 RDV at para. 49. 
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comments from the s. 15 Charter context, which question the applicability of cost-benefit 

analyses, is equally misplaced,
80

 especially given the unique requirement under s. 23 for the 

expenditure of public funds, and clear confirmation in the jurisprudence that s. 23 does not 

impose impractical obligations on government.
81

 Section 23 does not guarantee an absolute right 

to minority language education at any cost. 

47. It is apparent from the general principles of the Oakes framework that the objective 

identified at the first step necessarily flows through the remainder of the analysis.
82

 The Court of 

Appeal properly concluded that, since the fair and rational allocation of limited public funds was 

conceded to be a pressing and substantial objective, that objective would necessarily be engaged 

at the proportionality stage. The allocation of limited public funds among competing priorities 

necessarily involves trade-offs; a choice not to spend money on one identified need allows those 

limited funds to be redirected elsewhere. It was in this sense that “costs savings” to government 

was a relevant salutary effect to be weighed in the trial judge’s proportionality analysis.
83

 There 

is nothing novel about this approach to the Oakes framework. 

48. Nor did the courts below reverse the onus under s. 1, as the CSF asserts at paragraph 33. 

Government bears the onus at each step of the s. 1 analysis, but again, it is contextual. In this 

case, the CSF pleaded that there were no solutions, other than building homogeneous schools, 

that would rectify the alleged breaches of s. 23. The CSF also took the position that the Province 

was required to defer to its assessment of what was pedagogically and cost appropriate.
84

 In that 

context, the Court of Appeal was right to conclude that the trial judge could not be faulted for not 

having considered less costly, hypothetical alternatives.
85

 The CSF’s failure to adduce the 

evidentiary record that would support its arguments in this regard does not give rise to an issue 

of general and national importance. 

Issue 2: The sliding scale analysis 

49. The CSF maintains, as it did below, that the governing principle of s. 23 is “substantive 

equivalence” no matter where a rightsholder community is located along the sliding scale. The 

                                                 
80

 CSF MOA at paras.  35-36. See Mahe at p. 369; BCCA at para. 117. 
81

 Mahe at 367, 376; Arsenault-Cameron v. Prince Edward Island, 2000 SCC 1 [Arsenault-

Cameron] at para. 26. 
82

 Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37 at paras. 53-54, 71-76. 
83

 TJ at paras. 2140-2145; BCCA at paras. 218-219. 
84
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 FANOCC at paras. 135, 181, 205; BCCA at paras. 132, 139. 
85

 BCCA at paras. 137-142, 220, 222-223. 
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courts below properly rejected that argument. This Court established the governing principles of 

s. 23, including the sliding scale analysis, in Mahe, and more recently confirmed their application 

at the upper end of the sliding scale in RDV. By its nature, the sliding scale analysis contemplates 

that communities of rightsholders will be located in different places along the spectrum, with 

different resulting entitlements to facilities and services. It is a fact-specific regional and 

contextual analysis.
86

 The existing jurisprudence has involved rightsholder communities seeking 

to establish their initial entitlement along the sliding scale when they had very little.
87

 This 

Court’s most recent decision in RDV involved rightsholders previously determined to fall at the 

upper end of the sliding scale,
88

 who successfully argued that despite their homogeneous facility, 

they were unable to offer the substantively equivalent educational experience to which they were 

entitled under s. 23.  

50. It is true that this case engaged the sliding scale analysis for rightsholder communities 

located along the full spectrum of the sliding scale. The sheer number of communities involved 

perhaps made that inevitable. But at core, this case fell to be, and was, decided on the basis of the 

principles articulated by this Court in Mahe and RDV, applied to 17 factually-distinct 

communities with different populations, histories and geography; different anticipated 

participation rates; and different existing and desired facilities and programs. The application of 

the established legal analysis to even this range of unique facts does not amount to substantial 

innovation in the law necessitating this Court’s intervention. 

51. Contrary to the CSF’s assertions, the concept of proportionality applied by the trial judge 

and endorsed by the Court of Appeal is not a “sea change”, but rather is legitimately rooted in 

existing s. 23 jurisprudence. Mahe held that at the upper end of the sliding scale, entitlement to 

“facilities” under s. 23(3)(b) encompasses the notion of management and control, including by 

way of board representation. As the Court of Appeal recognized, this Court confirmed in Mahe 

that the level of management and control should be appropriate to the student population 

concerned.
89

 It is in this context – as an articulation of the requisite level of management and 

control – that Mahe introduced and supported the notion of proportional entitlement under s. 23, 

                                                 
86

 Mahe at pp. 366-367, 385-386; Arsenault-Cameron at para. 54. 
87

 Arsenault-Cameron.  
88

 RDV at paras. 5, 34, 53. 
89

 BCCA at paras. 123-124.  
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and the Court of Appeal was correct to so find.
90

 Neither court below envisioned a mathematical 

application of a proportionality standard in the sliding scale analysis. Instead, both courts 

recognized the need for flexibility and potentially a greater entitlement than the numbers might 

strictly suggest.
91

 The CSF’s suggestion otherwise is unfounded, and its complaint that 

determining what is proportionate in specific cases is “unworkable” ignores this Court’s 

confirmation that entitlement is to be determined on a case-by-case basis.
92

 There is nothing in 

the decisions of the courts below that will dictate the outcome of any other s. 23 challenge. 

52. Further, the notion of proportional entitlement is entirely consistent with the well-

established purposive interpretation of s. 23, which mandates that governments do whatever is 

practical in the specific circumstance to preserve and promote minority language education.
93

 

Nor does reference to proportionality alter the determination of whether rightsholders are 

receiving the level of facilities and services to which they are entitled. Instead, a court applying 

the RDV “reasonable rights-holder parent” test need only take into account that the facilities and 

services being compared are of different sizes. On a common sense basis, this is consistent with 

how reasonable parents make choices in both majority and minority educational contexts. 

53. It is the CSF’s proposed approach that would require a departure from existing case law. 

This Court’s “substantive equivalence” analysis in RDV was specific to a community previously 

determined and conceded to be at the upper end of the sliding scale, thus entitled to the highest 

level of facilities and services.
94

 As noted above, case law interpreting the principles of 

“substantive equivalence” in the s. 15 equality context has no application here.
95

 The Court of 

Appeal properly rejected the application of substantive equivalence at every point on the sliding 

scale, finding that to conclude otherwise would place an “impractical duty” on the government, 

inconsistent with the theme from Mahe.
96

 As is apparent from paragraph 55 of the CSF MOA, 

had the courts below not rejected the CSF’s arguments in this regard, the result would have been 

the creation of an “on demand” constitutional requirement to fund facilities and services at a 

                                                 
90

 Mahe at pp. 379, 381 and 394 (for the form of order); BCCA at para. 152. 
91

 TJ at paras. 804, 830, 849-851; BCCA at para. 154. 
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 CSF MOA at paras. 52-54. See Mahe at pp. 385-386; Arsenault-Cameron at para. 54. 
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level determined solely by the rightsholders, without any real limits on that assessment. There is 

good reason why the existing s. 23 jurisprudence does not go that far, and this Court should 

decline leave to entertain arguments for such an extension. 

Issue 3: The Mackin qualified immunity 

54. With respect to the final issue, there are no conflicting appellate cases regarding s. 24(1) 

Charter damages or the application of the qualified immunity to policy as well as law.
97

 The 

decision by the Court of Appeal was a straightforward application of the Charter damages 

principles articulated by this Court in Ward, and in particular, the Mackin qualified immunity 

from such damages. 

55. The trial judge acknowledged the relevant legal principles but failed to apply them. 

Instead, she found the Mackin qualified immunity did not apply because, in this particular case, 

an award of Charter damages would not have the effect of “chilling” the policy-making function 

of government.
98

 In doing so, the trial judge committed a clear legal error, and the Court of 

Appeal exercised its proper appellate function in correcting it.  

56. Damages may be awarded under s. 24(1) for a Charter breach where such a remedy is 

“appropriate and just” from the perspective of both the claimant and the state. As recognized by 

this Court in Mackin, damages are generally not an appropriate remedy for the mere enactment 

of a law or policy that is subsequently declared to be unconstitutional.
99

 As this Court held in 

Guimond, “invalidity is not the test of fault and it should not be the test of liability”.
100

 

57. Contrary to the CSF’s assertion, the Court of Appeal did not “drastically restrict… the 

availability of Charter damages” by expanding the scope of the Mackin qualified immunity to all 

policies.
101

 The Mackin immunity is, and always has been, animated by concerns for good 

governance, which necessarily encompasses more than just the legislative functions of the state: 

The Mackin principle recognizes that the state must be afforded some immunity from 

liability in damages resulting from the conduct of certain functions that only the state 

can perform. Legislative and policy-making functions are one such area of state 

                                                 
97

 Wynberg v. Ontario (2006), 82 O.R. (3d) 561 (C.A.), 2006 CanLII 22919 (ON CA) 
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100
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activity. The immunity is justified because the law does not wish to chill the exercise 

of policy-making discretion.
102

 

58. The Court of Appeal properly interpreted and applied settled case law from this Court, 

including Ward and Henry,
103

 in finding that the Mackin immunity applied to the Province’s 

policy freezing the transportation supplement between 2002 and 2011.
104

 The test is whether 

government acted in bad faith so as to vitiate the immunity; not whether the threat of damages in 

a particular case might stymie the future exercise of legislative and policy-making powers.
105

 As 

Justice Moldaver stated in Henry:  

Ward does not define the phrase “[g]ood governance concerns” (para. 38), but it 

serves as a compendious term for the policy factors that will justify restricting the 

state’s exposure to civil liability. As the Chief Justice observed: 

In some situations, ...the state may establish that an award of Charter damages 

would interfere with good governance such that damages should not be 

awarded unless the state conduct meets a minimum threshold of gravity.
106

 

59. The distinction in Henry was that the decision in issue – to disclose relevant information 

in a criminal prosecution – was not discretionary. As this Court found, discretionary decision-

making can best be evaluated by reference to the decision-maker’s motives.
107

 

60. In Ward, McLachlin C.J.C. did not refer to “policy” in applying Mackin to the facts of 

that case. This did not, however, result in a “reading down” of the Mackin immunity as the CSF 

asserts, nor did it provide for a case-by-case assessment of countervailing factors. Ward was not 

concerned with state action pursuant to a valid statute that was subsequently declared invalid. 

Paragraph 41 must be read in the context of the decision as a whole, including the reference in 

the preceding paragraph to both government’s legislative and policy-making functions.
108
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61. In Henry, this Court considered and rejected the very case-by-case weighing of policy 

considerations at the good governance stage that the CSF proposes to urge upon this Court with 

respect to government policy.")  Again, it is the CSF that now seeks to change settled law by 

limiting the application of the Mackin principle. 

62. The principles articulated in W.ynberg, referred to by the Court of Appeal, are an apt 

expression of the state of the law today.' I°  There is no conflict in existing jurisprudence that 

warrants intervention by this Court. 

PART IV — SUBMISSIONS ON COSTS 

63. The Province does not seek its costs of this application in any event. The Province has 

not sought costs from the CSF throughout any of this litigation, because any such award would 

require payment from the CSF as a publicly-funded entity. 

64. In the event the leave application is dismissed, there should be no award of costs. The 

CSF has not been determined to be a public interest litigant for purposes of costs in this 

proceeding,'" and the Province ought not to have to pay its costs of any unsuccessful leave 

application. 

PART V — ORDER SOUGHT 

65. The Province seeks an order denying leave to appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at the City of Vancouver, BC, this I s' day of November 2018. 

KARRIE A. WOLFE (nd EVA L. ROSS 
Counsel for the Respondents, Her Majesty the 
Queen in Right of the Province of British Columbia 
and the Minister of Education of British Columbia 

1°9  Henry at para. 75. 
BCCA at paras. 295-296. 

I  " TI at paras. 1123- I 131; BCSC Costs at paras. 81-84. 
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