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PART I 

OVERVIEW OF POSITION AND STATEMENT OF FACTS 

 

1. Section 273.1(2)(c) of the Criminal Code of Canada says: 

 

 273.1 (2) No consent is obtained, for the purposes of sections 271, 272 

and 273, where 

 

  (c)  the accused induces the complainant to engage in the activity 

by abusing a position of trust, power or authority; 

 

Reference:  Part VI, List of Authorities Tab 3 

 

 

2. In the within case an on-duty police officer in full uniform drove a young female, “J.W.”, 

to her apartment in a marked police car, helped her gain entrance to her apartment, then 

went in and engaged in sexual activity with her. 

3. At trial the Appellant and complainant put two very different versions of fact to the jury.  

Both agreed that sexual relations had happened but the Appellant’s position was that the 

complainant initiated the sexual contact and the complainant’s position was that she was 

too intoxicated by alcohol to have consented or even remember much of the incident. 

4. At trial the learned trial judge refused to instruct on s. 273.1(2)(c) of the Criminal Code 

when she found there was no evidence that the Appellant had induced sexual relations.  

The Crown appealed this finding and the majority of Newfoundland and Labrador Court 

of Appeal, with a dissent, allowed the Appeal. 

5. It is the Appellant’s position that the interpretation of the two majority judges totally 

removes the concept of mens rea from the requirement that an accused person “induced” 

sexual activity for s. 273.1(2)(c) to apply.  The effect of the ruling by the majority in this 

case is that if actions or characteristics of a person might be seen as capable of inducing 

consent, s. 273.1(2)(b) applies even if the person had no intent to induce consent.  Further 

this would appear to be the result even where, as in the case at bar, the complainant does 

not even allege inducement but says she was too intoxicated to recall if she gave consent. 

1



2 

 

i) A Synopsis of the Charge 

6. On 20 December 2014 the Appellant was an on-duty policeman working in downtown St. 

John’s.  He was parked outside the city lock-up when he was approached by the 

complainant. 

7. The complainant, “J.W.”, was 23 years old.  She testified that she had starting consuming 

alcohol at a friend’s house where she drank five coolers before going to a downtown bar.  

She did not know how much she had to drink at the bar but felt that she was too drunk to 

stay out so she left the bar to look for a cab. 

8. She saw the police car operated by the Appellant parked on a parking lot on Water Street.  

It was a marked police car and the Appellant was in full uniform.  At trial the Appellant 

testified that she asked him for a ride home.  J.W. at first testified that the Appellant 

offered a ride home but in cross-examination stated she could not recall if she asked for 

the ride.  She also testified that due to her level of intoxication she felt it would be safer 

to go with a police officer than get a cab. 

9. The Appellant was a member of the Royal Newfoundland Constabulary (the “RNC”).  

The policy of that force was that if a male officer took a female in his police car he had to 

advise the communications center that he had done this, told them where he was going, 

and contact the center when he let the female out of the car.  The Appellant did not do 

any of these things. 

10. The Appellant left the area he was assigned to patrol in order to drive J.W. home.  He 

testified that it is not uncommon to drive civilians home and felt that it wasn’t necessary 

to follow protocol.  He testified that he had no nefarious intention in not doing so and that 

driving J.W. home was an unremarkable event. 

11. J.W. provided directions to the Appellant to her residence.  Upon arriving there the 

Appellant let J.W. out of his vehicle to enter her residence.  The Appellant remained in 

J.W.’s driveway to complete paperwork that he had started at the city lock-up.  The 

complainant J.W. returned to the Appellant’s vehicle and told him that she had lost her 

key and could not get in the apartment.  He assisted her in attempting to phone a friend 
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for help.  He then helped her gain entrance by opening a window to her apartment.  She 

had to climb through the window and down over a kitchen counter. 

12. J.W. then opened her apartment door and the Appellant entered the apartment.  Each 

person testified it was the other’s idea that he enter.  The Appellant and J.W. then 

engaged in oral, vaginal and anal intercourse.  The Appellant testified that J.W. initiated 

the sexual activity.  J.W. testified that she was too intoxicated to remember any of the 

sexual activity except the anal sex.  However, she recalled him saying that he missed four 

calls and recalled him cleaning up in the bathroom. 

13. The Appellant’s police car arrived at J.W.’s apartment at 3:18 a.m. and departed at 3:37 

a.m. 

ii) A Synopsis of the Proceedings 

14. The Appellant was arrested on 14 July 2015 and charged with breaching S. 271 of the 

Criminal Code of Canada.  He elected trial by Judge and Jury with a Preliminary Inquiry. 

15. The Appellant had a Preliminary Inquiry in the Provincial Court of Newfoundland and 

Labrador on 11 January 2016 and was committed to stand trial on 5 April 2016.  The trial 

commenced on 13 February 2017, concluded when the jury returned with a verdict of not 

guilty on 24 February 2017.  Before the case went to the jury the Crown applied to the 

trial judge to instruct the jury on s. 273.1(2)(c).  On 21 February 2017 the trial judge 

rendered a decision refusing to do that.  It is this decision that was central to the Court of 

Appeal overturning the acquittal in the case and is the focus of the Appeal. 

iii) Evidence at Trial 

16. The complainant, J.W., testified that on 20 December 2014 she went to a friend’s house 

and consumed alcohol with friends before she went to a bar downtown in St. John’s, NL.  

She drank five coolers at the house but did not know how much she drank downtown. 

Reference:  Appellant’s Record (hereinafter “AR”), Part III, Tab 6 

                   Evidence of J.W., Trial Transcript Vol. II, pages 8 to 11 
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17. J.W. testified that by 2:30 a.m. she was too drunk to stay out so she left the bar to find a 

cab.  While looking for a cab she saw a marked RNC car parked on Water Street and she 

approached it. 

Reference: A.R.:  Part III, Tab 7 

  Evidence of J.W., Trial Transcript Vol. II, pages 11 to 13 

 

18. The evidence of the Appellant and J.W. differed in whose idea it was for the Appellant to 

drive J.W. home.  In direct J.W. said it was the Appellant’s idea.  In cross she could not 

recall who came up with the idea.  The Appellant said that it was J.W.’s idea. 

Reference: A.R.:  Part III, Tab 8 

          Evidence of J.W., Trial Transcript, Vol. II, page 13 

             Evidence of J.W., Trial Transcript. Vol. II, page 43 

 Evidence of Appellant, Trial Transcript Vol. IV, page 19 

 

19. Upon arriving at her apartment J.W. could not find her key.  She returned to the 

Appellant’s car which was still parked in her driveway and asked for his help.  He 

suggested that she call a friend for help, which she did.  She arranged to stay at the 

friend’s house but then determined she would rather stay at her own house, as she was 

already there.  The Appellant checked her windows and found that one could be opened.  

He opened it for her and she climbed into her apartment. 

Reference: A.R.:  Part III, Tab 9 

                Evidence of J.W., Trial Transcript Vol. II, pages 14 to 15 

 

20. After she got in the apartment J.W. unlocked her door to let the Appellant into the 

apartment.  At trial J.W. testified that the Appellant wanted to come in to ensure she was 

okay.  The Appellant testified J.W. invited him in. 

Reference: A.R.:  Part III, Tab 10 

        Evidence of J.W., Trial Transcript Vol. II, Page 15 

 Evidence of Appellant, Trial Transcript Vol. IV, Page 24 

 

21. J.W. testified that she remembered very little after the Appellant entered the apartment.  

She remembers standing up in the middle of the living room talking to the Appellant.  

She was too drunk to stand up so she went to sit on her love seat.  She next remembers 

being naked with the Appellant standing in front of her.  He had his clothes on and was 
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having anal sex with her.  She next remembers waking up as the Appellant was telling 

her that he had missed two calls and was leaving.  She does not remember him leaving.  

Reference: A.R.:  Part III, Tab 11 

                    Evidence of J.W., Trial Transcript Vol. II, pages 15 to 16 

 

22. The Appellant testified that J.W. initiated the sexual relations.  As he was leaving the 

apartment, she stood in front of him and started kissing him and undressing.  With his 

help, due to nature of uniform belt, she unbuckled his pants, lowered them and began to 

give him oral sex.  She pulled him toward the couch and they began to have vaginal sex.  

He asked her if he could have anal sex.  She agreed and they did so. 

Reference: A.R.:  Part III, Tab 12 

  Evidence of Appellant, Trial Transcript Vol. IV, pages 25 to 27 

 

23. The RNC officer who led the investigation in this matter testified that the RNC had a 

policy mandating that any officer transporting a female in a police vehicle had to report 

that fact to the RNC dispatcher along with the officer’s name, badge number, police 

vehicle number, destination and mileage upon leaving and upon arriving at destination. 

Reference:  A.R.:  Part III, Tab 13 

         Evidence of Sgt. Tim Hogan, Trial Transcript Vol. II, page 109 

 

24. The Appellant testified that he felt he did not have to follow this policy because he saw 

no need to generate a report on J.W. as he was merely driving her home and was not on a 

call. 

Reference:  A.R.:  Part III, Tab14 

     Evidence of Appellant, Trial Transcript Vol. IV, page 29 

25. After argument near the end of the trial, Madam Justice Marshall, the trial judge, refused 

to agree to the Crown application to have her instruct the jury on s. 273.1(2)(c) of the 

Criminal Code of Canada. 

Reference:  A.R.:  Part I, Tab 1 

         Ruling of Trial Judge, Trial Transcript, Vol. V, pages 30 to 35 
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26. The Crown appealed the ruling.  The Newfoundland and Labrador Court of Appeal, by a 

two to one majority, allowed the appeal and ordered a new trial. 

Reference: A.R.:  Part I, Tab 2 

              Decision of Court of Appeal. 

27. The Appellant now appeals the decision of the majority of the Newfoundland and 

Labrador Court of Appeal. 

 

PART II 

QUESTIONS IN ISSUE 

ISSUE:  Did the majority of the Newfoundland and Labrador Court of Appeal err in law by 

finding that the trial judge erred in her interpretation and application of s. 273.1(2)(c) of the 

Criminal Code of Canada in declining to instruct the jury regarding vitiation of the 

complainant’s consent on the basis that there was no evidentiary foundation warranting that 

instruction? 

 

PART III 

STATEMENT OF ARGUMENT 

28. It is the Appellant’s position that paragraph 27 of Madam Justice Welsh’s decision for the 

majority is correct but the paragraph that follows demonstrates why the majority in the 

within decision is wrong. 

[27] … the judge must assess whether there is an evidentiary foundation 

for including an instruction on a particular principle of law in the charge to 

the jury.  The whole of the evidence, in this case, including Mr. 

Snelgrove’s testimony and the surrounding circumstances, must be 

analyzed to determine whether there is an evidentiary foundation from 

which it could be inferred that, in fact, the complainant’s consent was 

induced by Mr. Snelgrove’s abuse of his position of trust or authority. 

[28] As applied here, I am satisfied that different interpretations may be 

drawn from the evidence which may affect factual determinations that 

may be made by the trier of fact, that is, the jury.  For example, if the jury 
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accepted the evidence of Mr. Snelgrove that the sexual activity was 

initiated by the complainant and was not induced by the abuse of his 

position as a police officer, and that the circumstances support that 

conclusion, the result would follow that, on the facts, section 273.1(2)(c) 

would not apply to vitiate the complainant’s consent.  On the other hand, 

the jurors may assess the evidence differently if they were reluctant to 

accept Mr. Snelgrove’s testimony in light of evidence such as the officer’s 

failure to comply with police policy when driving the complainant home; 

his decision to stay outside her residence, and outside his assigned area of 

responsibility, to finish his paper work; his decision to go into the 

complainant’s residence; and the intoxicated state of the complainant (see 

paragraph 12, above). 

Reference:  A.R.:  Part I, Tab 2 

            Decision of Court of Appeal. 

29. The Appellant submits that Madam Justice Hoegg is also incorrect at paragraph 46
1
: 

 [46] I agree with Welsh J.A. that there was sufficient evidence to put 

section 273.1(2)(c) to the jury.  In that regard, evidence respecting that 

Constable Snelgrove was uniformed, on-duty and operating a police car, 

and in violation of RNC policies respecting female passengers and driving 

outside of his assigned work area, combined with his admission that he 

had to help the complainant undo his police belt because of its two-release 

system and the other evidence noted by my colleague in paragraph 28 

above, was relevant to section 273.1(2)(c) and sufficient to put the section 

to the jury. 

Reference: A.R.:  Part I, Tab 2 

              Decision of Court of Appeal. 

30. The trial judge was aware of all of the factors referred to by the two appellate court 

justices but came to what the Appellant submits is the correct decision, stating: 

The Crown submits that there is evidence that the accused induced the 

apparent consent such as evidence that the accused gave the complainant a 

ride home, evidence that the complainant did say she felt she was safer 

with a police officer than with a cab driver.  Evidence that the accused was 

talking to the complainant in the car and complimented her.  Evidence that 

the accused did not advise the Comm Centre that there was a female in his 

car.  Evidence that the accused assisted the complainant getting into her 

house by opening her window.  Evidence that he went into her home and 

                                              
1
 Justice Hoegg also addressed the issue of intoxication in following paragraphs.  The Appellant will comment on 

that below. 
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did not explain in his testimony why he did so or rather suggested that he 

did not have an explanation why he did go into her home. 

Evidence that by using a position of trust and personal feelings of 

confidence to induce the complainant into a position or putting himself in 

a position where he would not be, but for the fact that he is a police 

officer.  However, as defence counsel submits, there is no evidence 

whatsoever that the complainant was induced as her evidence is, she 

doesn’t know how it all happened.  She doesn’t know what happened in 

the apartment and how the sexual encounter occurred.  She did not speak 

to the subjective impact, if any, of a trust relationship, see paragraph 37 of 

R. v. T.D., 2012, ONSC, 2166. 

Reference:  A.R.:  Part I, Tab 1 

    Ruling of Trial Judge, Trial Transcript Vol. V, pages 32 to 33 

31. In his dissent, Justice White spoke of the concept of inducement at paragraph 79: 

[79] The above actions do not meet the definition of induce in this 

context nor do I see how inferences can be drawn from the above 

evidence.  For example, Mr. Snelgrove not reporting to dispatch that he 

had a female in the patrol vehicle is arguably an abuse of his position, but 

how did it induce the complainant to engage in sexual activity, regardless 

that she was not even aware of his violation of the policy?  Similarly, that 

the complainant let Mr. Snelgrove in after he helped her find a way into 

her apartment does not suggest an inducement.  The only evidence is that 

he helped her in and went to the front door.  How is this abusing his 

position to induce the complainant to engage in sexual activity? 

[80] The Crown is missing a link; they have not established how the 

evidence they rely upon is evidence that Mr. Snelgrove induced the 

complainant to engage in sexual activity by abuse of his position or how 

such inducement may be inferred.  The trial judge noted the same problem 

with the Crown’s argument at the closing of Crown counsel’s submissions 

on the voir dire, when she stated: 

So I’m just having some difficulty...seeing where the evidentiary 

foundation is with respect to that particular connection.  I can see 

what you’re saying in terms of, you know, there may be evidence 

there with respect to position of trust.  Obviously, there’s evidence 

that sexual relations occurred, but making that connection to show 

that she was induced because of [an] abuse of the position.  I’m 

trying to figure out where that evidence is.  [I]t’s not abundantly 

clear to me. ... 

Reference:  A.R.:  Part I, Tab 2 

           Decision of Court of Appeal. 
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32. The position of the majority in the Court of Appeal, it is submitted, is that if there are 

enough factors present which could lead to inducing of consent, the concept must be put 

to the jury even if there is no evidence that the complainant was induced to consent.  The 

Appellant would readily concede that there were factors which could induce consent: a 

police uniform, a ride home in a police car, assistance by a police officer to gain entry, 

etc.  The Appellant states, however, that there was no evidence that the complainant 

actually was induced and therefore s. 273.1(2)(c) should not have been put to the jury. 

33. While the Appellant could not locate any cases where this Honourable Court has spoken 

on s. 273.1(2)(c), other cases clearly support the proposition that there must be evidence 

not only that the actions of the accused were capable of inducing consent, but that 

consent was induced. 

34. In R. v. H., A., 2000 CanLII 16865 (ON CA) the relevant facts are stated at paragraph 6: 

6      The Crown proceeded in chief on the theory that the complainant did 

not consent to the alleged sexual intercourse. However, once the appellant 

testified that the complainant consented to oral sex in return for cocaine, 

the Crown asked the trial judge to instruct the jury that it was open for 

them to find that the complainant accommodated him sexually because he 

was her drug supplier. In this event, submitted the Crown, the trial judge 

should charge the jury that as the complainant’s drug supplier, the 

appellant was in a position of trust, power or authority and that any 

agreement on her part to engage in sexual activity was vitiated by reason 

of s. 273.1(2)(c) of the Code. 

Reference:  Part VI, List of Authorities Tab 1 

 

35. The trial judge accepted the Crown’s submission, which the Ontario Court of Appeal 

found to be in error, stating at paragraph 18: 

18      On this record, where the complainant herself was not suggesting 

that she had succumbed to the assault because she had become drug 

dependent, the section should not have been left with the jury at all. If she 

had been asserting what amounts in law to a vitiated consent, not only 

would other evidence be available to support this position, but the 

evidence that was introduced would be considered by the jury in a 

different light. Apart from this subjective failure of proof, there is little 

objective evidence that the complainant was a drug addict or even a user 

or that the appellant was her supplier during the relevant time. She 
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testified that in the summer of 1994 when these offences were said to have 

occurred, she smoked marijuana and drank alcohol occasionally. She had 

smoked crack cocaine on one occasion. The appellant testified that when 

times were hard he sold marijuana and cocaine for quick money. On 

occasion, he exchanged drugs for oral sex and this was one of those 

occasions. As to the complainant, the appellant did not know that she 

smoked crack. He had only smoked marijuana with her and E.R., 

marijuana that he supplied. 

 

Reference:  Part VI, List of Authorities Tab 1 

 

36. In our case, the complainant did not testify that she was induced; she testified that she 

had passed out.  This is akin to Hogg where the proper instruction would have been on a 

lack of consent arising from a forceful attack, rather than a s. 273.1(2)(c) instruction. 

37. The Nova Scotia Court of Appeal in R. v. B., 2004 NSCA 23 (CanLII) was very clear on 

the requirement for evidence of inducement.  The allegations involved sexual acts upon a 

young step-daughter by her step-father.  There were a number of grounds of appeal, but 

on the issue of s. 273.1(2)(c) the Court stated at paragraph 31: 

31      Although a finding of a position of trust is necessary before s. 

273.1(2) can come into play, the definition of vitiated consent requires 

more than that determination alone. It also calls for the finder of fact to 

decide on the evidence if the alleged victim had consented and, if so, if 

that consent had been induced by an abuse of the position of trust by the 

accused. The trial judge’s response did not deal with those additional 

aspects. To agree with the Crown’s “no great leap” argument, I would 

have to speculate that the jury addressed these criteria in its deliberations 

even though the trial judge did not mention them in his answer. 

 

Reference:  Part VI, List of Authorities Tab 2 

 

38. In contrast to s. 273.1(2)(c) of the Criminal Code, s. 153(1)(a) makes it an offence to 

sexually touch a young person when the offender is in a position of authority, but does 

not require inducement as a factor. 

153 (1) Every person commits an offence who is in a position of trust or 

authority towards a young person, who is a person with whom the young 

person is in a relationship of dependency or who is in a relationship with a 

young person that is exploitative of the young person, and who 

(a) for a sexual purpose, touches, directly or indirectly, with a part of 

the body or with an object, any part of the body of the young person; 

10



11 

 

 

Reference:  Part VI, List of Authorities Tab 4 

 

39. The consent of the young person is totally irrelevant under s. 153(1).  In enacting s. 

273.1(2)(c) Parliament clearly choose to limit vitiation of consent involving a position of 

trust to situations when consent is induced by the abuse of that position, not merely the 

fact of the position.  In s. 151(3) the fact is sufficient. 

40. In our case, the majority found that facts establishing the position of trust should have 

caused a s. 273.1(2)(c) instruction when there was absolutely no evidence establishing 

that the complainant was induced.  The appellant’s evidence was that consent was not 

only not induced, he was the one consenting to her initiation.  The complainant also 

testified that there was no induced consent, rather there was no consent at all because she 

was unconscious. 

41. As indicated in footnote 1, page 7 of this Factum, Justice Hoegg brought the issue of 

intoxication into the analysis of s. 273.1(2)(c).  She does this at paragraphs 47 to 49 of 

her decision, with the essence of her reasoning at paragraph 48. 

[48] In this case, it was open to the jury to consider the complainant – 

as a drunk civilian woman getting a ride home in the middle of the night 

from a sober police officer in his police car and then letting him into her 

apartment believing he was checking on her safety – to have been 

vulnerable.  The whole of the evidence was “reasonably capable of 

supporting the inferences required” for the jury to find that the officer 

induced the complainant to engage in the sexual activity by abusing his 

position. 

Reference:  A.R.:  Part I, Tab 2 

                   Decision of Court of Appeal. 

42. Had the issue solely been vulnerability, Justice Hoegg would have been correct in her 

analysis.  What was missed is that evidence of inducement is absolutely necessary for a s. 

271.1(2)(c) instruction.  Vulnerability by itself is sufficient under s. 151(1)(c), but that 

section is not at issue in this appeal. 

43. If the majority’s view is correct, being in a position of trust, power or authority would 

make a person guilty of sexual assault even where that person did not intend to use that 
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position to induce sexual activity.  It would also mean that a person could not have sexual 

activity with a person who is in a position of trust, power or authority over them even if 

they were not induced by either of those factors but simply by normal human attraction.  

The majority correctly identifies factors that could put a position of trust, power or 

authority but then mistakenly rules that these factors alone with absolutely no evidence of 

inducement, should be put to the jury and that if a trial judge fails to so do, a new trial 

must be ordered. 

 

PART IV 

SUBMISSION AS TO COST 

 

44. The Appellant does not seek costs. 

 

PART V 

ORDER SOUGHT 

 

45. The Appellant respectfully submits that an appeal be allowed, the Newfoundland and 

Labrador Court of Appeal’s decision be overturned and the jury’s original acquittal be 

affirmed. 

 

DATED at St. John’s, in the Province of Newfoundland and Labrador this  30
th

  day of 

November, 2018. 

 

      

RANDOLPH J. PIERCEY, Q.C. 

Counsel for the Appellant 
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PART VI 

AUTHORITIES RELIED UPON 

 

Tab           Paragraphs 

 

1. R. v. H., A., 2000 CanLII 16865 (ON CA) (http://canlii.ca/t/1fbc4) 34, 36 

2. R. v. B., 2004 NSCA 23 (CanLII) (http://canlii.ca/t/1x6bc) 37 

3. Section 273.1(2)(c), Criminal Code of Canada, RSC 1985 c. C-49 1, 4, 5, 15, 25,  

 https://laws-lois.justice.gc.ca/eng/acts/c-46/page-63.html#docCont 32, 33, 36, 37, 

  38, 39, 40, 41  

4. Section 153, Criminal Code of Canada, RSC 1985 c. C-49 38, 39 

 https://laws-lois.justice.gc.ca/eng/acts/c-46/page-33.html#docCont 
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PART VII 
 

IMPACT OF PUBLICATION BAN 
 

46. The Supreme Court of Newfoundland and Labrador granted a Publication Ban on the 

identity of the complainant pursuant to s. 486.4 of the Criminal Code of Canada.  In the 

decision of the Newfoundland and Labrador Court of Appeal the Court addressed this 

ban by using the initials J.W.  There is no other information in the case that would reveal 

the identity and it is respectfully submitted that this Court should follow the same method 

of using the initials J.W. to ensure the privacy of the complainant.  This will have no 

impact on the delivery of the Judgment. 
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