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Part I – Concise Overview of Position and Statement of Facts 

1. In the early morning hours, an intoxicated young woman left a bar and approached 

an on-duty police officer who was sitting in his marked patrol car. She approached 

him because she figured it was safer than going home in a cab. The police officer 

drove her home. He violated police policy by not informing dispatch that he was 

doing so and he left his assigned patrol area without notifying his superiors. 

2. The young woman forgot her key so the police officer helped her get inside through 

an unlocked window. She unlocked the door and he went inside her residence. 

Sexual activity occurred.  

3. Consent was the main issue at trial which was heard by a judge and jury.  

4. The trial judge refused to instruct the jury that no consent is obtained where the 

accused induces the complainant to engage in the activity by abusing a position of 

trust, power or authority. The trial judge refused because it would be “unjust” to 

suggest to the jury that they can infer inducement particularly when the complainant 

cannot recall what happened.  

5. The Respondent submits that it is unjust to allow the Appellant to claim consent as 

a defence without instructing the jury on all aspects of consent raised by the 

evidence, including those which describe where no consent is obtained.  

6. As a result, the Respondent submits that the trial judge erred in her analysis, that 

the facts of this case necessitated the requested instruction and the majority of the 

Court of Appeal was correct to order a new trial.    

The Background Circumstances 

7. The Appellant, Cst. Carl Douglas Snelgrove, a member of the Royal Newfoundland 

Constabulary (RNC) was charged with sexually assaulting J.W., while on duty, 

contrary to s. 271 of the Criminal Code, R.S.C. 1985, c. C-46.  
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Reference: Indictment (Appellant’s Record [hereinafter AR], Tab 3).  

8. The trial proceeded before Marshall J. sitting with a jury. The central issue in this 

trial was consent; no one disputed that sexual activity occurred.  

9. The Crown’s position was that the complainant did not consent or was incapable of 

providing consent because she passed out and/or was too intoxicated. The Crown 

also wanted to argue that any apparent consent was not legal consent by virtue of 

s. 273.1(2)(c) of the Criminal Code. 

10. The Appellant’s position was that the complainant consented to the sexual activity 

or he had an honest but mistaken belief in that fact.  

11. The complainant, J.W., testified that she was 23 years old at the time of trial in 

February, 2017. On the night in question, December 20th, 2014, she went to a 

friend’s house to socialize before the group eventually went to a bar located in the 

downtown area of St. John’s, NL. She said she consumed five coolers before going 

to the bar but could not recall how much she had to drink at the bar.  

Reference: Evidence of J.W., transcript, vol. II, p. 8, l. 7 – p. 11, l. 14 
(Respondent’s Record [hereinafter RR], Tab 2, pp. 58-61).   

12. J.W. testified that she was drunk. She testified that she stayed at the bar until about 

2:30 a.m. “[a]nd then I felt that I was too drunk to still be out so I went and – went 

to go get a cab by myself.”   

Reference:  Evidence of J.W., transcript, vol. II, p. 11, l. 9 – p. 12, l. 4 
(RR, Tab 2, pp. 61-62).  

13. On her way to get a cab, the complainant testified that she saw a police car parked 

on the north side of Water Street. 

Reference:  Evidence of J.W., transcript, vol. II, p. 12, l. 18 – p. 13, l. 18 
(RR, Tab 2, pp. 62-63). 

14. That police car was a marked RNC patrol vehicle being operated by the Appellant. 

The Appellant was on duty at the time and was in full uniform. The vehicle was 
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parked in the Supreme Court parking lot on Water Street as the Appellant had 

earlier detained a male under the Detention of Intoxicated Persons’ Act and had just 

dropped him off at the St. John’s City Lock-up, which is located in the basement of 

the Supreme Court building.      

15. The complainant’s and Appellant’s testimony differed with respect to who first 

raised the possibility of the Appellant driving the complainant home.  

16. The complainant testified that the Appellant asked her if she needed a ride home. 

In cross-examination, she testified that she could not recall if she asked the 

Appellant for a ride.  

Reference: Evidence of J.W., transcript, vol. II, p. 13, ll. 3-15; p. 42, l. 
8 – p. 43, l. 10 (RR, Tab 2, pp. 63, 92-93). 

17. The Appellant testified that the complainant asked him for a ride home.  

Reference:  Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
19, ll. 6-15 (RR, Tab 4, p. 122).     

18. The complainant testified that she went with the Appellant because of the “state” 

she was in and she “[…] figured it would be safer to go with a police officer than a 

cab driver.” 

Reference: Evidence of J.W., transcript, vol. II, p. 14, ll. 1-3 (RR, Tab 
2, p. 64).   

19. The Appellant drove the complainant to her residence. On the drive, the Appellant 

testified that they had normal conversation and that the complainant told him that 

he was “[…] really attractive […]” and that he “[…] looked really good in [his] 

uniform [...].”   

Reference:  Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
21, l. 1 – p. 22, l. 5 (RR, Tab 4, pp. 124-125).

20. When they arrived at the complainant’s residence, the Appellant got out of the 

police vehicle and opened the door so the complainant could exit and she walked 

to the back of her house. The Appellant got back in his vehicle but did not leave the 
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area of the complainant’s residence. He resumed working on the paper work he was 

completing when he first saw the complainant.  

Reference:  Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
23, ll. 9-17 (RR, Tab 4, p. 126).

21. The complainant could not find the key to her apartment.   

Reference:  Evidence of J.W., transcript, vol. II, p. 14, l. 17 – p. 15, l. 5 
(RR, Tab 2, pp. 64-65); Evidence of Carl Douglas 
Snelgrove, transcript, vol. IV, p. 23, l. 16 – p. 24, l. 2 (RR, 
Tab 4, pp. 126-127).   

22. The Appellant suggested that they look for another way in. They eventually found 

a window that was unlocked and the Appellant opened it so the complainant could 

crawl through.  

Reference:  Evidence of J.W., transcript, vol. II, p. 15, ll. 3-6 (RR, Tab 
2, p. 65); Evidence of Carl Douglas Snelgrove, transcript, 
vol. IV, p. 24, l. 4 – p. 25, l. 7 (RR, Tab 4, pp. 127-128). 

23. The complainant unlocked the door and the Appellant went inside her apartment. 

The complainant testified that the Appellant wanted to make sure she was okay so 

she let him in. The Appellant testified that the complainant invited him in. The 

Appellant could not explain why he decided to go inside.  

Reference:  Evidence of J.W., transcript, vol. II, p. 15, ll. 10-13 (RR, Tab 
2, p. 65); Evidence of Carl Douglas Snelgrove, transcript, 
vol. IV, p. 25, ll. 8-20, p. 60, l. 4 (RR, Tab 4, pp. 128, 163). 

24. The complainant was unable to recall much of what happened after she let him in. 

She testified: 

Q.  What do you recall happening next?  

A.  And then I remember being in the middle of my living room 
talking, we were standing up and then I was too drunk to 
kind of stand up so I went and lay on or sat down on my 
loveseat.  

Q.  The loveseat was in which room? 
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A.  In the living room.  

Q.  What’s the next you recall?  

A.  The next thing I recall is not having any clothes on and he 
was having sex with me.  

Q.  Do you recall how that started?  

A.  No.  

Q.  What type of sex was he having with you?  

A.  Anal sex. 

Q.  Can you describe the bodily position and his bodily position? 

A.  I was sitting on the couch and he was standing above me and 
he had my legs up on his shoulders.  

Q.  And you said you had no clothes on?  

A.  No. 

Q.  What about him?  

A.  He had clothes on. I know that he had clothes on, and when 
I woke the next morning I had rashes on my inner thighs 
from, I guess, the friction burn of the uniform. 

Q.  In terms of your recollection from the time that you went and 
sat down in your seat, in the loveseat –  

A.  Yeah. 

Q.  How was it you came to realize that he was having sex with 
you?  

A.  He had spoke to me and I came to. He had said that he had 
missed two call outs, and then I remember seeing him in my 
bathroom which is straight across from the loveseat and he 
was fixing up his uniform.  

Q.  So, just so we understand, you say that he talked to you, you 
came too –  

A.  Yes.  

Q.  – and is he still having sex, sex with you at that point?  
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A.  It was like stopping then like he was walking away I guess.  

Q.  What was your reaction?  

A. I can’t recall because all I remember after that was that I 
woke up in my bed.  

Q.  Do you recall the officer leaving?  

A.  No.  

Reference:  Evidence of J.W., transcript, vol. II, p. 15, l. 14 – p.  
16, l. 19 (RR, Tab 2, pp. 65-66). 

25. The complainant further testified that she could not recall agreeing to have sex with 

the Appellant; she did not expect to have sex with him and she did not want to have 

sex with him.  

Reference:  Evidence of J.W., transcript, vol. II, p. 17, ll. 7-10 
(RR, Tab 2, p. 67). 

26. On cross-examination, the complainant testified as follows with respect to the issue 

of consent: 

Q.  Okay. You can’t say at that point you didn’t consent to him 
kissing you can you?  

A.  I don’t know.  

Q.  Okay. And in fact, when you and he had all the sexual 
activity for the night you may have consented to that right?  

A.  I can’t remember.  

Q.  Okay. But you may –  

A.  It’s possible, I guess.  

Q.  Because you gave a statement to the police again. It is the 
second statement I think, it’s at page 421. The police officer 
says to you, is it possible that you consented, you said it’s 
possible like I’m not sure.  

A.  Yes. 
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Q.  Okay, why do you think it’s possible that you consented to 
having sexual relations with that man?  

A.  Because I was drunk so I don’t know how I would have 
acted. I don’t – I can’t say for sure what I did or didn’t do.  

Reference:  Evidence of J.W., transcript, vol. II, p. 56, ll. 1-11 
(RR, Tab 2, p. 106). 

27. The complainant could not recall if there was any sexual activity other than anal 

sex. She was specifically asked if she knew if oral or vaginal sex occurred and she 

replied no.  

Reference:  Evidence of J.W., transcript, vol. II, p. 57, ll. 15-18 
(RR, Tab 2, p. 107). 

28. The complainant testified that she had no intention of consenting to sexual 

intercourse with the Appellant. She “[…] just wanted to go home and sleep.”  

Reference:  Evidence of J.W., transcript, vol. II, p. 62, ll. 1-4 
(RR, Tab 2, p. 112). 

29. The Appellant testified that the complainant initiated the sexual activity. When he 

was inside the complainant’s apartment, he noticed the window was still open and 

proceeded to close it. He went to leave and the complainant walked in front of him, 

started kissing him and began to take off her clothes. She then tried to undo his duty 

belt but was unable to do it so he had to undo it. The Appellant testified that he 

helped the complainant remove her clothes but only after she started to remove an 

article.   

Reference: Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
25, l. 8 – p. 26, l. 17  (RR, Tab 4, pp. 128-129). 

30. The Appellant testified that the complainant then performed oral sex on him and 

pulled him towards the couch where they began to have vaginal sex. The Appellant 

testified that he asked the complainant what she “liked” and she responded 

“everything”. He asked the complainant what she meant, and she said “I’ll do 

anything”. The Appellant then asked her if she would have anal sex and the 

complainant said “yes”.  
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Reference: Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
26, l. 6 – p. 27, l. 8  (RR, Tab 4, pp. 129-130). 

31. An agreed statement of facts was filed addressing a number of points. It was agreed 

that the Appellant’s patrol car was at the City Lockup from 2:49 a.m. to 3:02 a.m. 

It arrived at the complainant’s house at 3:18 a.m. and departed at 3:37 a.m. It was 

further agreed that the Appellant’s DNA was found on the loveseat in the 

complainant’s living room.  

Reference:  Exhibit Consent 2 (RR, Tab 6, pp. 181-182).   

32. Sgt. Hogan testified with respect to RNC policy concerning transporting female 

persons in vehicles. The policy requires officers to report to dispatch that a female 

person is in the vehicle. The officer must also provide his name, badge number, 

police vehicle identifier, mileage and location. Upon arrival at the destination, the 

mileage is given again to the dispatcher as well as the location. 

Reference: Evidence of Sgt. Tim Hogan, transcript, vol. II, p. 109, ll. 3-
17 (RR, Tab 3, p. 115).  

33. The Appellant acknowledged that he knew the policy but did not follow it. He 

testified that he did not see the need to generate a report on “this girl”.  

Reference: Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
29, ll. 6-14 (RR, Tab 4, p. 132). 

34. The Appellant also acknowledged that he did not mention to dispatch or his 

supervisor that he was driving the complainant home to an area outside his assigned 

area of responsibility.  

Reference: Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
42, l. 4 – p. 48, l. 16 (RR, Tab 4, pp. 145-151).  

35. The Appellant also acknowledged that when the complainant initially left his police 

vehicle she did not invite him inside. According to him, it was only after the 

complainant discovered that she did not have her keys and he helped her find a way 

into her apartment, that she invited him in.  
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Reference: Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
51, ll. 1-14 (RR, Tab 4, p. 154).  

36. The Appellant called an expert witness, Dr. Peter Mullen, a toxicologist, who was 

qualified to give opinion evidence on alcohol induced blackouts.      

37. Dr. Mullen testified that it was “possible” that the complainant experienced a 

blackout. He acknowledged that it was also possible that the complainant could 

have passed out and went to sleep and would have no memory of the events in 

question.  

Reference: Evidence of Dr. Peter Mullen, transcript, vol. V, p. 47, l. 3 – 
p. 49, l. 18, p. 50, ll. 6-13 (RR, Tab 5, pp. 175-178).  

The Trial Decision – Marshall J.  

38. At the conclusion of the complainant’s and Appellant’s evidence, a voir dire was 

conducted with respect to the trial judge’s instructions to the jury. At issue was 

whether the trial judge would instruct the jury in accordance with s. 273.1(2)(c) of 

the Criminal Code, which provides that no consent is obtained where the accused 

induces the complainant to engage in sexual activity by abusing a position of trust, 

power or authority. The Crown requested such an instruction; the Appellant 

opposed it.   

39. The trial judge refused to instruct the jury on that provision, finding that there was 

no evidence to support that there was an inducement and the evidence did not 

establish that the complainant was in a state of dependency on the Appellant.  

Reference:  Trial decision, transcript, vol. V, pp. 30-35 (AR, Tab 1).   

40. The trial judge referred to the Ontario Court of Appeal’s decision in R. v. Hogg then 
held:  

There is no evidence before me to suggest that the complainant was 
reduced to a state of dependency upon the accused such that he was 
able to misuse his dominant position to extract her consent to a 
sexual assault. Rather, the complainant asserts she was too drunk to 
remember. If she did consent, then she did not give evidence of 
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whether that consent was induced. It would be unjust to suggest to 
the jury that they can infer inducement in these circumstances, based 
upon the evidence at trial, particularly when the complainant cannot 
recall what happened.  

Reference: Trial decision, transcript, vol. V, p. 34, ll. 14-21 (AR, Tab 
1); R. v. Hogg (2000), 148 C.C.C. (3d) 86 (Ont. C.A).  

The Result   

41. The jury acquitted the Appellant. 

42. The Crown appealed to the Court of Appeal, essentially arguing that the trial judge 

made three errors with respect to the s. 273.1(2)(c) issue: 

a. By misinterpreting the case law with respect to the need to establish a 

relationship of dependency;

b. By misinterpreting the meaning of the word “induces”; and 

c. By finding that the complainant had to, in essence, testify that her consent 

was induced before that section could be put to the jury.  

43. The Crown also argued that the trial judge’s instructions were inadequate on the 

impact of unconsciousness on the issue of consent. 

The Court of Appeal’s Decision  

44. The majority of the Court of Appeal allowed the appeal and ordered a new trial. 

Reference: R. v. Snelgrove, 2018, NLCA 59 [hereinafter Court of 
Appeal decision], AR, Tab 2. 

Welsh J.A. (Hoegg J.A. concurring with additional reasons)  

45. Welsh J.A. accepted that s. 273.1(2)(c) engages a “more nuanced or subtle” form 

of pressure than s. 265(3)(d). She held that the trial judge failed to adopt this 

nuanced interpretation. Rather, the trial judge analyzed the issue from the 

perspective of complainant being “reduced to a state of dependency” on the accused 
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enabling him to “misuse his dominant position to extract her consent”. Welsh J.A. 

held that this language was more consistent with the analysis under s. 265(3)(d). 

Reference: Court of Appeal decision at para. 23 (AR, Tab 2) 
[underlining in original].  

46. Welsh J.A. further held that in the absence of the complainant’s direct evidence of 

an inducement, the surrounding circumstances, including the Appellant’s 

testimony, may provide an evidentiary foundation for consideration of the issue. 

Reference: Court of Appeal decision at paras. 25-27 (AR, Tab 2).  

47. Justice Welsh concluded that factual determinations, which were properly the 

function of the jury, were required to determine whether s. 273.1(2)(c) operated to 

vitiate the complainant’s consent. As a result, she concluded that the trial judge 

erred by interfering with the function of the jury by assessing the evidence rather 

than limiting her consideration to whether there was an evidentiary foundation for 

the instruction. 

Reference: Court of Appeal decision at para. 29 (AR, Tab 2).

48. Welsh J.A. declined to address the adequacy of the instructions as they related to 

the impact of unconsciousness on the issue of consent. 

Reference:  Court of Appeal decision at para. 32 (AR, Tab 2).  

Hoegg J.A. (concurring) 

49. Justice Hoegg agreed with Welsh J.A. but added additional reasons. Justice Hoegg 

approached the issue by applying the “air of reality” test. 

Reference: Court of Appeal decision at para. 38 (AR, Tab 2). 

50. Justice Hoegg held that it was open for the jury to consider that the complainant – 

a drunk civilian woman getting a ride in the middle of the night from a sober police 

officer in his police car and then letting him into her apartment believing he was 
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checking on her safety – was vulnerable. The whole of the evidence was capable of 

supporting the inference that the officer induced the complainant to engage in the 

sexual activity by abusing his position. 

Reference: Court of Appeal decision at para. 48 (AR, Tab 2).  

51. Justice Hoegg noted that the fact the complainant could not definitively deny 

consent because she could not recall what happened did not necessarily mean that 

there is reasonable doubt on the question of consent. Acknowledgement of the 

possibility of agreement does not equate to consent at law, “particularly” in 

situations where the evidence supports the engagement of s. 273.1(2)(c). 

Reference: Court of Appeal decision at para. 49 (AR, Tab 2).  

52. Finally, Justice Hoegg noted her concern with the phrase “vitiation of consent” to 

describe the possible effect of s. 273.1(2)(c). She concluded that s. 273.1(2)(c) 

provides that there is no consent to sexual activity where it is induced by the 

accused’s abuse of a position of trust, power or authority: “In other words, it is not 

a question of vitiating or nullifying consent, because there was no consent in the 

first place.”

Reference: Court of Appeal decision at para. 52 (AR, Tab 2).  

White J.A. (dissenting)  

53. White J.A. rejected each of the Crown’s arguments and agreed with the trial judge 

that there was no evidence of an inducement. In his view, the Crown’s argument 

was missing the link – how the evidence showed that the Appellant induced the 

complainant to engage in sexual activity by abusing his position or how such 

inducement may be inferred.  

Reference: Court of Appeal decision at para. 80 (AR, Tab 2).  

54. Justice White concluded that the trial judge properly fulfilled her role as the 

gatekeeper.  
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Reference: Court of Appeal decision at para. 94 (AR, Tab 2). 

55. White J.A. also concluded that the trial judge’s instructions on the impact of 

unconsciousness on consent were adequate.  

Reference:  Court of Appeal decision at paras. 90-91 (AR, Tab 2).  

56. As a result, White J.A.  would have dismissed the appeal.  

57. The Appellant now appeals to this Honourable Court based on the dissenting 

judgment of White J.A.  

Part II – Question in Issue 

58. Did the majority of the Newfoundland and Labrador Court of Appeal err in law by 

finding that the trial judge erred in her interpretation and application of 

s. 273.1(2)(c) of the Criminal Code in declining to instruct the jury regarding 

vitiation of the complainant’s consent on the basis that there was no evidentiary 

foundation warranting that instruction?     

Part III – Statement of Argument 

A. The s. 273.1(2)(c) instruction was necessary

59. Section 273.1 provides, in part, as follows:  

273.1 (1) Subject to subsection (2) and subsection 265(3), consent 
means, for the purposes of sections 271, 272 and 273, the voluntary 
agreement of the complainant to engage in the sexual activity in 
question. 

(2) No consent is obtained, for the purposes of sections 271, 272 and 
273, where 

[…] 

(c) the accused induces the complainant to engage in 
the activity by abusing a position of trust, power or 
authority; 
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60. This particular section has not yet been the subject of judicial comment by this 

Honourable Court. While there are a number of cases on point from various 

provincial appellate courts, most focus on the particular factual circumstances and 

do not offer analysis of the legal framework necessary to establish reliance on the 

section. The result is that the case law does not provide clear guidance with respect 

to the proper scope and interpretation of this particular section of the Criminal 

Code.

61. The decision from the Court of Appeal in the present case follows the same pattern. 

Rather that expand upon the legal requirements, the decision focuses on the narrow 

issue of whether there was a sufficient factual basis to put the issue to the jury.  

62. To highlight the need for guidance, the Respondent would point to the differing 

views of the majority justices in the Court below on the effect of s. 273.1(2)(c). 

Justice Welsh referred to the section as vitiating consent; whereas Justice Hoegg 

was concerned with that language, noting that the section described circumstances 

where there is no consent at all.  

Reference: Court of Appeal decision at paras. 31 and 52 (AR, Tab 2). 

63. As a result, the Respondent would respectfully ask this Honourable Court to 

provide guidance on the proper interpretation of s. 273.1(2)(c) of the Criminal 

Code. 

(1) The elements of s. 273.1(2)(c) of the Criminal Code

64. The Respondent submits that s. 273.1(2)(c) applies not only when it is clear that the 

complainant consented, but also in situations where the trier of fact has a reasonable 

doubt about whether the complainant consented.  

65. This two-step process is mandated by this Honourable Court’s decision in R. v. 

Hutchinson:  

The Criminal Code sets out a two-step process for analyzing consent 
to sexual activity. The first step is to determine whether the evidence 
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establishes that there was no “voluntary agreement of the 
complainant to engage in the sexual activity in question” under s. 
273.1(1). If the complainant consented, or her conduct raises a 
reasonable doubt about the lack of consent, the second step is to 
consider whether there are any circumstances that may vitiate her 
apparent consent. Section 265(3) defines a series of conditions under 
which the law deems an absence of consent, notwithstanding the 
complainant’s ostensible consent or participation: Ewanchuk, at 
para. 36. Section 273.1(2) also lists conditions under which no 
consent is obtained. For example, no consent is obtained in 
circumstances of coercion (s. 265(3)(a) and (b)), fraud (s. 
265(3)(c)), or abuse of trust or authority (ss. 265(3)(d) and 
273.1(2)(c)). 

Reference:  R. v. Hutchinson, 2014 SCC 19 at para. 4 
[underlining added].  

66. Two words in particular from s. 273.1(2)(c) have led to difficulties in the 

application of that section. Those words are “induces” and “abusing”.  

(i) The definition of “induces” 

67. In the circumstances of the present case, two provisions of the Criminal Code deal 

with circumstances where consent to touching is not legally obtained because of 

the nature of the relationship between the parties.  

68. Section 265(3)(d) provides that for the purposes of that section, “[…] no consent is 

obtained where the complainant submits or does not resist by reason of […] the 

exercise of authority.” 

69. Whereas s. 273.1(2)(c) provides that no consent is obtained where “[…] the accused 

induces the complainant to engage in the activity by abusing a position of trust, 

power or authority”. 

70. While the two provisions are similar, they are not identical.  

71. In R. v. Matheson, the Ontario Court of Appeal carried out a thorough analysis of 

the case law interpreting the meaning of the phrase “exercise of authority” in 

section 265(3)(d). The Court of Appeal held that “[…] the purpose of s. 265(3)(d) 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1999483011&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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is to criminalize coerced sexual relations rather than to proscribe sexual relations 

within specific categories of relationships.” 

Reference: R. v. Matheson (1999), 134 C.C.C. (3d) 289 (Ont. C.A.) at 
para. 113 [underlining added].  

72. However, the same Court considered the purpose of s. 273.1(2)(c) to be broader. In 

R. v. Lutoslawski, the Ontario Court of Appeal stated: 

I agree with Crown counsel’s submissions that s. 273.1(2)(c) is 
broader than s. 265(3)(d). Section 273.1(2)(c) speaks not only to the 
abuse of a position of authority but also to the misuse of a position 
of power or trust. The section addresses the kinds of relationships in 
which an apparent consent to sexual activity is rendered illusory by 
the dynamics of the relationship between the accused and the 
complainant, and by the misuse of the influence vested in the 
accused by virtue of that relationship. The term “exercise of 
authority” in s. 265(3)(d) suggests a coercive use of authority to 
overcome resistance to a consent. Inducing consent by abusing the 
relationships set out in s. 273.1(2)(c) does not imply the same kind 
of coercion. An individual who is in a position of trust over another 
may use the personal feelings and confidence engendered by that 
relationship to secure an apparent consent to sexual activity. 

Reference: R. v. Lutoslawski, 2010 ONCA 207 at para. 12 
[underlining added].  

73. In the present case, the majority of the Court of Appeal found that the trial judge’s 

analysis was directed more towards s. 265(3)(d) than s. 273.1(2)(c). The dissenting 

justice appears to accept this proposition as well.  

Reference:  Court of Appeal decision at paras. 23 and 76 (AR, Tab 2).  

74. The Respondent submits that the Court of Appeal was correct in this conclusion.  

75. The Respondent further submits that there is a difference between “induces” and 

finding an “inducement”.   

76. The word “induces” is a verb. It means to succeed in persuading or leading someone 

to do something.  
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Reference: https://en.oxforddictionaries.com/definition/induce . 

77. An “inducement” on the other hand, is a noun. It is a thing that persuades or leads 

someone to do something.   

Reference:  https://en.oxforddictionaries.com/definition/inducement
[underlining added].

78. A similar conclusion was reached in R. v. Makayak:  

Section 273.1(2)(c) broadened the scope of criminal conduct to 
include breach of trust and power. However, the section also added 
the words ”induces the complainant ... by abusing a position of 
trust, power, or authority”. Does this mean there has to be some 
form of coercion? In my view, these words remove the need for 
coercion that may be present for section 265(3)(d). It is clear from 
Matheson that it is the exploitation of the imbalance that is the key 
consideration. Section 273.1(2)(c) was passed a number of years 
after the courts had struggled with section 265(3)(d). Parliament had 
the opportunity to consider the case law that had developed up to 
that point. The use of the word “induces” introduces a more subtle 
form of pressure that can be inferred from the circumstances of the 
exercise of the power or authority. 

     ”Induce” is defined in the Oxford English Dictionary as: 

1. To lead (a person), by persuasion or some influence or motive that 
acts upon the will to some action, condition, belief, etc.; to lead on, 
move, influence, prevail upon (any one) to do something. 

Reference: R. v. Makayak, 2004 NUCJ 5 at para. 69 [underlining added; 
footnote omitted].  

79. The Respondent submits that a person can be persuaded to do something without 

being able to point to any particular thing which caused the persuasion.    

80. Although, all three justices in the Court below accepted that more subtle pressures 

could be at play, the Respondent submits that the trial judge, and the dissenting 

justice in the Court below, were searching for a thing in the evidence – an 

“inducement” – rather than focusing on whether it could be inferred that the 

Appellant’s abuse of his position of trust and authority created a situation where 

the complainant was persuaded to engage in the sexual activity. 

https://en.oxforddictionaries.com/definition/induce
https://en.oxforddictionaries.com/definition/inducement
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Reference: Trial decision, transcript, vol. V, p. 34, ll. 14-21 (AR, Tab 
1); Court of Appeal decision, paras. 24-27, 46-48 and 76-79 
(AR, Tab 2). 

81. In particular, the dissenting justice in the Court below held:  

The trial judge did cite the complainant’s lack of testimony in 
relation to inducement as a factor in her decision not to put section 
273.1(2)(c) to the jury but did not state it was a requirement. The 
judge cited the lack of evidence from the complainant as to 
inducement to consent as an example of the total lack of evidence as 
to inducement. The trial judge, as stated above, referred to the 
Crown’s evidence in her reasons for concluding that there was not a 
sufficient evidentiary foundation requiring jury instruction. 

Reference: Court of Appeal decision at para. 85 (AR, Tab 2).  

82. The Respondent respectfully submits that by focusing on the issue in this way, the 

trial judge, and the dissenting justice in the Court of Appeal, looked at the incorrect 

question. If personal feelings and confidences engendered by the relationship are 

sufficient, then there may not be an explicit inducement.  More subtle pressures 

may be at play.  

83. Other appellate courts have confirmed that no explicit inducement is required.  

84. In R. v. Alsadi, the complainant testified that she did not consent to the sexual 

activity; therefore, the complainant could not state that she consented only because 

of the accused’s position. In any event, the trial judge did not believe her and found 

that she did consent. The B.C. Court of Appeal ruled that the trial judge erred by 

not considering the applicability of s. 273.1(2)(c). The Court noted:  

A significant part of the trial in this case was focused on whether the 
complainant had consented to the sexual activity. She said she had 
not. The respondent was adamant that she had. The judge accepted 
the respondent’s position. The issue then became whether the 
respondent “incited” or “induced” her to engage in the sexual 
activity by abusing a position of trust, power or authority. I do not 
think the judge addressed this question; instead, he focused on the 
nature and extent of the respondent’s authority and the fact the 
complainant was a willing participant. I reach this conclusion based 
on a consideration of the reasons for judgment. 
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Reference: R. v. Alsadi, 2012 BCCA 183 at para. 20.  

85. The B.C. Court of Appeal concluded:  

As noted, at para. 57, the judge stated: 

As I see it, the breach of power/authority or trust 
comes into play in offences before the bar because 
people in those positions may have obtained the 
consent from the victims not through free will but 
because of misapprehension of their rights to refuse, 
fear of reprisal due to the relationship with the person 
making the demand or simply due to ignorance of 
their rights to say no. 

In my view, this is not a correct statement of the law. The issue is 
whether the respondent incited or induced the complainant to 
participate in the sexual activity by abusing a position of trust, power 
or authority. It is not whether she misapprehended her right to refuse 
his advances, or feared reprisals, or did not understand that she could 
say “no”. 

Reference:  Alsadi at paras. 23-24.  

86. In the present case, the Respondent submits that the trial judge erred by looking 

solely to the complainant’s evidence for indication of an inducement and 

determining that it would be “unfair” to ask the jury to infer an inducement when 

the complainant could not recall what happened.   

Reference: Trial decision, transcript, vol. V, p. 34, ll. 14-21 (AR, Tab 
1).  

87. Further, the Respondent submits that the trial judge failed to appreciate that the 

evidence as a whole, including the Appellant’s testimony, could leave the jury with 

a reasonable doubt on the issue of consent. If this reasonable doubt existed, then 

the jury would have to examine whether any of the factors set out in ss. 265(3) or 

273.1(2) deemed there to be no consent at law despite her apparent consent.   

88. As a result, the Respondent submits that the majority of the Court of Appeal was 

correct to find that the trial judge erred by failing to consider all of the 

circumstances.  
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Reference:  Court of Appeal decision at paras. 28 and 46 (AR, Tab 2). 

(ii) The meaning of “abusing” a position of trust, power or authority  

89. The circumstances where someone could abuse a position of trust or authority are 

varied.  

90. For example, in Alsadi, the accused was a security guard in a psychiatric hospital 

where the complainant was a patient. The accused used his position to unlock and 

disarm an alarm to a room where the sexual activity occurred.  

Reference: Alsadi at paras. 6-8 and 11-12. 

91. In Makayak, the complainant was a prisoner in the RCMP detachment cells where 

the accused was a jail guard. The accused broke policy by allowing the complainant 

out of her cell. The accused initiated conversation with the complainant that led to 

a massage. He then built on this non-sexual contact to move things to the next stage 

by making the offer to the complainant to stretch her legs outside the cell, knowing 

full well that this would facilitate further contact.  

Reference: Makayak at paras. 1-8 and 70. 

92. In the present case, the trial judge focused on whether the situation was one where 

the complainant was in a relationship of dependency on the Appellant and 

concluded that there was no evidence of such dependency.  

93. In focusing on the issue in this way, the trial judge purported to rely on the Ontario 

Court of Appeal’s decision in R. v. Hogg. However in doing so, she quoted from a 

Nova Scotia Court of Appeal decision which referenced one passage from Hogg, 

rather than from Hogg itself. The Nova Scotia Court of Appeal referenced the 

passage outlining the Ontario Court of Appeal’s summary - not the fuller passage 

in which the Ontario Court of Appeal set out the reasons for its conclusion.  

Reference: Trial decision, transcript, vol. V, p. 33, l. 14 – p. 34, l. 11 
(AR, Tab 1); R. v. B. (N.J.), 2004 NSCA 23 at para. 28.  
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94. However, the issue in Hogg was markedly different from the circumstances of the 

present case. Hogg did not deal with a situation involving a well-known or 

recognized position of trust or authority. Rather, the issue was whether the 

accused’s position as the complainant’s drug dealer created a situation where there 

was no lawful consent because of the exercise of power. In those circumstances, 

the Ontario Court of Appeal held:  

The protection of the vulnerable and the weak and the preservation 
of the right to freely choose to consent to sexual activity is clearly 
the aim of s.273.1(2)(c): R. v. Ewanchuk (1999), 131 C.C.C. (3d) 
481 (S.C.C.), at 496-98; R. c. Audet (1996), 106 C.C.C. (3d) 481 
(S.C.C.), at 490 ff; Norberg v. Wynrib (1992), 92 D.L.R. (4th) 449 
(S.C.C.), at 460-64. I have no doubt that it could have application to 
the relationship between a drug dealer and an addicted client. 
However, the relationship is not one of an imbalance of power per 
se. This is not a case of a position of authority or trust, such as in the 
prototypic doctor/patient, teacher/student relationship, where 
vulnerability is inherent to the relationship itself. The trial judge 
should have instructed the jury that they must be satisfied that 
because the appellant was a supplier of illicit drugs to the 
complainant, that this relationship created a relationship of 
dependency that could be exploited by the appellant to vitiate the 
complainant’s consent to engage in sexual activity: R. c. Audet, 
supra: R. v. Matheson (1999), 44 O.R. (3d) 557 (Ont. C.A.). It 
should have been made clear to the jury that this involved both an 
objective and a subjective standard: the objective relating to 
establishing that the relationship was that of supplier and drug user 
and the subjective relating to her dependency upon him as her 
supplier such that she could not give independent consent to his 
sexual advances. In both cases, the burden of proof was on the 
Crown. 

Reference: Hogg at para. 17 [underlining added]. 

95. As this passage from Hogg makes clear, vulnerability is inherent in some 

relationships. The examples given are doctor-patient and teacher-student, but the 

vulnerability is equally inherent in the police officer-citizen relationship. It is 

difficult to imagine any sort of teacher-student relationship, for example, where it 

could be said that the relationship caused the student to be in a state of dependency 

on the teacher.  
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96. In the present case, the fact that the Appellant was an on-duty police officer, in 

uniform, and in a marked patrol vehicle, placed him in a position of trust or 

authority over all citizens. The nature of this relationship made s. 273.1(2)(c) 

applicable provided the evidence supported the other requirements.  

97. Justices Welsh and Hoegg accepted that the Appellant’s failure to follow police 

policy could constitute an abuse of his position.  

Reference: Court of Appeal decision at paras. 28 and 46 (AR, Tab 2). 

98. The dissenting justice agreed that the failure to report to dispatch that he had a 

female in his patrol car was arguably an abuse of his position, but did not see how 

that induced the complainant to engage in sexual activity.  

Reference: Court of Appeal decision at para. 79 (AR, Tab 2). 

99. However, the dissenting justice did not find that the trial judge erred. In his view, 

the trial judge was simply stating that there was no evidence of a relationship of 

dependency, not that a relationship of dependency was a prerequisite to putting this 

section to the jury.  

Reference: Court of Appeal decision at paras. 73-74 (AR, Tab 2).  

(2) The evidence in this case was sufficient to put s. 273.1(2)(c) to the jury 

100. As the cases demonstrate, the factual matrix necessary to consider the operation of 

s. 273.1(2)(c) is varied.   

101. In Alsadi, the accused was a security guard in a psychiatric hospital where the 

complainant was a patient. The trial judge found that the complainant initiated the 

majority of the sexual contact and the complainant suggested moving to a more 

secluded area in a stairwell. The accused used his position to unlock and disarm an 

alarm to a room where the sexual activity occurred.  

Reference: Alsadi at paras. 6-8 and 11-12.  
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102. In Lutoslawski, the accused organized camping trips for youth. He had regular 

sexual contact with the complainant beginning when she was 15 years old. The 

sexual activity occurred on camping trips and at other times as well. The 

complainant was a willing participant and thought she was in love with the accused. 

The trial judge only considered s. 265(3)(d) and found that there was no evidence 

of coercion and acquitted the accused. The Court of Appeal ordered a new trial, 

holding that had the trial judge considered s. 273.1(2)(c) he may have come to a 

different conclusion.  

Reference: Lutoslawski at paras. 4-9. 

103. In Makayak, the complainant was a prisoner in the RCMP detachment cells where 

the accused was a jail guard. The accused broke policy by allowing the complainant 

out of her cell. The accused initiated conversation with the complainant that led to 

a massage. He then built on this non-sexual contact to move things to the next stage 

by making the offer to the complainant to stretch her legs outside the cell, knowing 

full well that this would facilitate further contact. The trial judge concluded that 

this was enough to induce the complainant toward a sexual act. 

Reference: Makayak at paras. 1-8 and 70. 

104. In R. v. Thompson, the complainant was a developmentally delayed adult who went 

to the accused, a family friend, for massage therapy. The trial judge found 

s. 273.1(2)(c) was relevant because the complainant had the mental capabilities of 

an 11-13 year old and the accused was a mature individual. The trial judge 

determined that the accused was in a position of trust toward the complainant and 

concluded that the accused’s position as a massage therapist was akin to that of a 

medical doctor to a patient. He also determined that a trust relationship existed 

because the accused was a long-time family and personal friend and a trusted 

support for the complainant. The trial judge accepted that the accused touched and 

penetrated the complainant’s vagina every time she went for a massage. In these 

circumstances, he held that s. 273.1(2)(c) vitiated any consent.   
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Reference: R. v. Thompson, 2017 SKCA 33 at paras. 3-15. 

105. In each of these cases, s. 273.1(2)(c) was, or should have been, considered.  

106. In the present case, the Appellant testified that the complainant consented and asked 

the jury to find that there was reasonable doubt in that regard. He should not be able 

to put that position forward and not have the jury assess all of the aspects of that 

consent, including whether any apparent consent was induced by the abuse of his 

position as a police officer.    

107. In the present case, the Respondent submits that there was a sufficient evidentiary 

foundation to put s. 273.1(2)(c) to the jury. This evidence was set out in detail in 

Part I of this Factum. In summary form, the Respondent notes the following:  

a. The complainant testified that the Appellant asked her if she 
needed a ride home. In cross-examination, she testified that 
she could not recall if she asked the Appellant for a ride 
(Evidence of J.W., transcript, vol. II, p. 13, ll. 3-15; p. 42, l. 
8 – p. 43, l. 10 (RR, Tab 2, pp. 63, 92-93));  

b. The complainant testified that she went with the Appellant  
because of the “state” she was in and she “[…] figured it 
would be safer to go with a police officer than a cab driver” 
(Evidence of J.W., transcript, vol. II, p. 14, ll. 1-3 (RR, Tab 
2, p. 64)); 

c. On the drive to her residence, the Appellant testified that the 
complainant told him that he was “[…] really attractive […]” 
and  that he “[…] looked really good in [his] uniform [...]” 
(Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
21, l. 1 – p. 22, l. 5 (RR, Tab 4, pp. 124-125)); 

d. The Appellant suggested that they look for another way in 
when the complainant discovered she lost her keys. They 
eventually found a window that was unlocked and the 
Appellant opened it so the complainant could crawl through 
(Evidence of J.W., transcript, vol. II, p. 15, ll. 3-6 (RR, Tab 
2, p. 65); Evidence of Carl Douglas Snelgrove, transcript, 
vol. IV, p. 24, l. 4 – p. 25, l. 7 (RR, Tab 4, pp. 127-128)); 
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e. The complainant testified that the Appellant wanted to make 
sure she was okay so she let him in (Evidence of J.W., 
transcript, vol. II, p. 15, ll. 10-13 (RR, Tab 2, p. 65));  

f. On cross-examination, the complainant testified why she 
said that it was possible she consented: “Because I was drunk 
so I don’t know how I would have acted. I don’t – I can’t say 
for sure what I did or didn’t do” (Evidence of J.W., 
transcript, vol. II, p. 56, ll. 10-11 (RR, Tab 2, p. 106)); 

g. The Appellant testified that he had to undo his duty belt 
because the complainant could not undo it (Evidence of Carl 
Douglas Snelgrove, transcript, vol. IV, p. 26, ll. 1-11(RR, 
Tab 4, p. 129));  

h. The Appellant testified that he asked the complainant what 
she “liked” and she responded “everything”. He asked the 
complainant what she meant, and she said “I’ll do anything”. 
The Appellant then asked her if she would have anal sex and 
the complainant said “yes” (Evidence of Carl Douglas 
Snelgrove, transcript, vol. IV, p. 27, ll. 1-8 (RR, Tab 4, p. 
130));  

i. The Appellant acknowledged that he knew the RNC policy 
for transporting females but did not follow it. He testified 
that he did not see the need to generate a report on “this girl” 
(Evidence of Carl Douglas Snelgrove, transcript, vol. IV, p. 
29, ll. 6-14 (RR, Tab 4, p. 132));  

j. The Appellant also acknowledged that he did not mention to 
dispatch or his supervisor that he was driving the 
complainant home to an area outside his assigned area of 
responsibility (Evidence of Carl Douglas Snelgrove, 
transcript, vol. IV, p. 42, l. 4 – p. 48, l. 16 (RR, Tab 4, pp. 
145-151)); and 

k. The Appellant also acknowledged that when the 
complainant initially left his police vehicle she did not invite 
him inside; it was only after he helped her find another way 
into her apartment that she invited him in (Evidence of Carl 
Douglas Snelgrove, transcript, vol. IV, p. 51, ll. 1-14 (RR, 
Tab 4, p. 154)). 

108. While there is conflicting testimony on some of these points, that is an issue for the 

jury to resolve during their deliberations, as the majority of the Court of Appeal 

correctly concluded.  
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Reference:  Court of Appeal decision at paras. 28-29 and 48 (AR, Tab 
2).  

109. As Lutoslawski instructs, the use of personal feelings and confidences engendered 

by the relationship is sufficient for the purposes of s. 273.1(2)(c). 

Reference: Lutoslawski at para. 12.   

110. In the present case, the complainant approached the Appellant because he was a 

police officer, on duty. She was drunk and figured it was safer to go with a police 

officer than a taxi driver. According to the Appellant, she told him he looked really 

good in his uniform. She only invited him in after he helped her get into her house 

when she lost her keys – not initially. It was the very nature of the relationship – 

the Appellant’s position as a police officer – which got him into the place where 

the sexual activity occurred.  

111. The Appellant acknowledged that he breached policy by not advising dispatch that 

he was driving the complainant home. He did not tell his supervisor that he was 

going to be outside of his assigned area even though he was speaking to him. This 

breach of policy gave the Appellant an opportunity to be alone with the complainant 

without anyone knowing – including those who by policy should have known. This 

is an abuse of his position similar to the breach of policy in Makayak.     

112. The Appellant testified that he had to undo his duty belt; this was necessary for the 

sexual activity to occur. The Appellant asked the complainant if they could have 

anal sex. He was directing the progress of the sexual activity.  

113. In reviewing the evidence, Justice Welsh concluded:  

As applied here, I am satisfied that different interpretations may be 
drawn from the evidence which may affect factual determinations 
that may be made by the trier of fact, that is, the jury.  For example, 
if the jury accepted the evidence of Mr. Snelgrove that the sexual 
activity was initiated by the complainant and was not induced by the 
abuse of his position as a police officer, and that the circumstances 
support that conclusion, the result would follow that, on the facts, 
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section 273.1(2)(c) would not apply to vitiate the complainant’s 
consent.  On the other hand, the jurors may assess the evidence 
differently if they were reluctant to accept Mr. Snelgrove’s 
testimony in light of evidence such as the officer’s failure to comply 
with police policy when driving the complainant home; his decision 
to stay outside her residence, and outside his assigned area of 
responsibility, to finish his paper work; his decision to go into the 
complainant’s residence; and the intoxicated state of the 
complainant (see paragraph 12, above).  

Reference: Court of Appeal decision at para. 28 (AR, Tab 2).  

114. Justice Hoegg concluded in a similar fashion:  

I agree with Welsh J.A. that there was sufficient evidence to put 
section 273.1(2)(c) to the jury.  In that regard, evidence respecting 
that Constable Snelgrove was uniformed, on-duty and operating a 
police car, and in violation of RNC policies respecting female 
passengers and driving outside of his assigned work area, combined 
with his admission that he had to help the complainant undo his 
police belt because of its two-release system and the other evidence 
noted by my colleague in paragraph 28 above, was relevant to 
section 273.1(2)(c) and sufficient to put the section to the jury. 

[…] 

In this case, it was open to the jury to consider the complainant—as 
a drunk civilian woman getting a ride home in the middle of the 
night from a sober police officer in his police car and then letting 
him into her apartment believing he was checking on her safety—to 
have been vulnerable.  The whole of the evidence was “reasonably 
capable of supporting the inferences required” for the jury to find 
that the officer induced the complainant to engage in the sexual 
activity by abusing his position. 

Reference: Court of Appeal decision at paras. 46 and 48 (AR, Tab 2). 

115. In looking at the cases that have considered s. 273.1(2)(c), the closest two factually 

are Alsadi and Makayak. Alsadi involved a security guard at a psychiatric hospital. 

Makayak involved a guard at a RCMP detachment. In both cases, the accuseds’ 

testimony was similar to the Appellant’s in the present case. All three claimed that 

the complainants consented to the sexual activity which occurred.  
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116. In Alsadi, the accused used his position to get into a place where the sexual activity 

could occur undetected. In Makayak, the accused breached policy to facilitate the 

sexual activity.  

117. In the present case the Appellant did both. He used his position to get into a place 

where the sexual activity could occur and he breached policy to facilitate the sexual 

activity occurring without his superiors or dispatcher knowing.      

118. As a result, the Respondent respectfully submits that the trial judge erred in law by 

not instructing the jury in accordance with s. 273.1(2)(c).  The majority of the Court 

of Appeal was correct to order a new trial on the basis of this error.  

B. The trial judge did not instruct the jury that consent is no longer valid if the 
consenter becomes unconscious 

119. If this Honourable Court agrees with the dissenting judgment in the Court below 

that there was insufficient evidence to put s. 273.1(2)(c) to the jury, the Respondent 

submits that a new trial is warranted based on the trial judge’s failure to properly 

instruct the jury with respect to the effect of unconsciousness on the issue of 

consent. This was an issue that the majority of the Court below declined to address. 

White J.A. rejected the Crown’s argument on this issue. 

Reference: Court of Appeal decision at paras. 32 and 90-91 (AR, Tab 
2).  

120. The Respondent acknowledges a number of important legal principles applicable 

to the review of a judge’s instructions to the jury.  

121. First, a trial judge’s instructions must be read as a whole. Similar to a review of a 

trial judge’s reasons for decision, jury instructions should not be parsed or dissected 

and particular passages must not be read in isolation. 

Reference: R. v. Jacquard, [1997] 1 S.C.R. 314 at paras. 14 and 30.  

122. Second, the parties are entitled to a properly instructed jury, not a perfectly 

instructed jury. The parties are entitled to a jury that understands how the evidence 

relates to the legal issues. 



-29- 

Reference: Jacquard at paras. 2, 32 and 62. 

123. Third, the instructions to the jury cannot be divorced from the greater context of 

the trial.  

Reference: Jacquard at para. 33. 

124. The issue for an appellate court is whether the trial judge’s instructions as a whole

have left the jury with a sufficient understanding of the facts as they relate to the 

relevant issues. If so, the instructions are proper. 

Reference: Jacquard at para. 14. 

125. The Respondent acknowledges that Crown Counsel at trial did not object to the jury 

instructions on this issue – but he should have done so. However, the failure to 

object is not fatal.  

126. Applying the principles articulated above, the Respondent submits that the trial 

judge’s instructions with respect to how unconsciousness impacted consent were 

inadequate.   

127. The complainant testified that when she “came to” the Appellant was having anal 

sex with her. She could not recall if there was oral or vaginal sex beforehand and 

she could not remember how the sexual activity began. In these circumstances, it 

was necessary for the trial judge to clearly explain to the jury that even if they had 

a reasonable doubt as to whether the complainant consented to the sexual activity, 

any consent ceased to be valid if they were satisfied that the complainant became 

unconscious at any time during the sexual activity.   

Reference: Evidence of J.W., transcript, vol. II, p. 15, l. 14 – p.  17, l. 10 
(RR, Tab 2, pp. 65-67); R. v. A.(J.), 2011 SCC 28 at paras. 
31-36 and 66. 

128. Instead, the trial judge instructed:  
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If you have a reasonable doubt whether [J.W.] voluntarily agreed to 
the contact, its sexual nature, and the identity of [the Appellant] as 
her sexual partner, you must go on to consider whether something 
occurred that rendered [J.W.’s] voluntary agreement invalid.  

Specifically, in this case, you will have to consider whether you are 
satisfied beyond a reasonable doubt that [J.W.’s] voluntary 
agreement to the touching, its sexual nature, and the identity of [the 
Appellant] as her sexual partner was invalid because she was 
incapable of consenting. You will have to decide if the Crown has 
established beyond a reasonable doubt that [J.W.] was unconscious 
or whether she was so intoxicated that she was incapable of 
consenting to the sexual activity. [J.W.] could only validly consent 
if she was capable of consenting to the sexual activity.  

The law is that mere drunkenness is not the equivalent of being 
incapable of consenting. In other words, a drunk person can still be 
capable of validly consenting to sexual activity. To prove that a 
complainant is incapable of consenting, the Crown must establish 
beyond a reasonable doubt that the complainant was so intoxicated 
or in any other kind of mental state that she was unable to consent 
to sexual activity. 

To have voluntarily agreed to participate in sexual activity, [J.W.] 
must not have been so intoxicated or in any other type of mental 
state that rendered her unable to under to understand (sic) [the 
Appellant’s] conduct, the sexual nature of [the Appellant’s] conduct, 
or the identity of [the Appellant] as [J.W.’s] sexual partner. [J.W.] 
must have been able to realize that she had the right to choose not to 
participate in sexual activity with [the Appellant]. She must have 
been able to realize that she had the right to say no at any time.  

The Crown must prove beyond a reasonable doubt that [J.W.] did 
not consent to the sexual activity with [the Appellant] or that the 
consent is invalid because it was obtained when [J.W.] was 
incapable of consenting due to her being so intoxicated that she 
could not voluntarily agree to the sexual activity.  

Reference:  Instructions to the jury, transcript, vol. VII, p. 23, l. 6 – p. 
24, l. 18 (RR, Tab 1, pp. 23-24).   

129. While the trial judge referred to the possibility of the complainant being 

unconscious, the trial judge failed to draw the critical link – that as a matter of law 

consensual sexual activity ceased to be consensual if the consenter became 

unconscious.  



-31- 

C. Conclusion 

130. As a result of the failure to instruct the jury with respect to s. 273.1(2)(c) of the 

Criminal Code, the Respondent respectfully submits that the trial judge’s 

instructions on the meaning of consent were incomplete.  

131. In the circumstances of the present case, a new trial was necessary and the majority 

of the Court of Appeal were correct to so order.  

132. In the alternative, the Respondent submits that the trial judge’s instructions failed 

to adequately explain that, even if the jury had a reasonable doubt on the issue of 

consent, any consent would cease to operate if the consenter became unconscious. 

The Respondent submits that this error justifies an order for a new trial as well, 

even though it was an issue that the majority of the Court of Appeal declined to 

address.   

Part IV – Submissions with Respect to Costs 

133. The Respondent does not seek costs and further submits that this is not one of those 

rare criminal cases where costs should be awarded against the Crown.  

Part V - Order Sought 

134. The Respondent respectfully requests that the appeal be dismissed.  

Part VI – Submissions with Respect to the Publication Ban

135. There was a publication ban ordered pursuant to s. 486 of the Criminal Code to 

protect the identity of the complainant. The parties and the Court below referred to 

her by her initials “J.W.” or as the “complainant”.  

136. Her actual name is used is in the charge to the jury and in the trial transcript.    

137. Using the complainant’s initials or the descriptor “the complainant” in the Court’s 

reasons for judgment should be sufficient to comply with the publication ban.    
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Part VIII – Statutes, Regulations, Rules, etc. 

Criminal Code, R.S.C. 1985, c. C-46.  

265(3) For the purposes of this section, no 
consent is obtained where the complainant 
submits or does not resist by reason of 

(a) the application of force to the 
complainant or to a person other than the 
complainant; 

(b) threats or fear of the application of 
force to the complainant or to a person 
other than the complainant; 

(c) fraud; or 

(d) the exercise of authority. 

265(3) Pour l’application du présent 
article, ne constitue pas un consentement le 
fait pour le plaignant de se soumettre ou de 
ne pas résister en raison : 

a) soit de l’emploi de la force envers le 
plaignant ou une autre personne; 

b) soit des menaces d’emploi de la force ou 
de la crainte de cet emploi envers le 
plaignant ou une autre personne; 

c) soit de la fraude; 

d) soit de l’exercice de l’autorité. 

271 Everyone who commits a sexual 
assault is guilty of 

(a) an indictable offence and is liable to 
imprisonment for a term of not more than 
10 years or, if the complainant is under the 
age of 16 years, to imprisonment for a term 
of not more than 14 years and to a 
minimum punishment of imprisonment for 
a term of one year; or 

(b) an offence punishable on summary 
conviction and is liable to imprisonment 
for a term of not more than 18 months or, 
if the complainant is under the age of 16 
years, to imprisonment for a term of not 
more than two years less a day and to a 
minimum punishment of imprisonment for 
a term of six months. 

271 Quiconque commet une agression 
sexuelle est coupable : 

a) soit d’un acte criminel passible d’un 
emprisonnement maximal de dix ans ou, si 
le plaignant est âgé de moins de seize ans, 
d’un emprisonnement maximal de 
quatorze ans, la peine minimale étant de un 
an; 

b) soit d’une infraction punissable sur 
déclaration de culpabilité par procédure 
sommaire et passible d’un 
emprisonnement maximal de dix-huit mois 
ou, si le plaignant est âgé de moins de seize 
ans, d’un emprisonnement maximal de 
deux ans moins un jour, la peine minimale 
étant de six mois. 

273.1 (1) Subject to subsection (2) and 
subsection 265(3), consent means, for the 

273.1 (1) Sous réserve du paragraphe (2) et 
du paragraphe 265(3), le consentement 
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purposes of sections 271, 272 and 273, the 
voluntary agreement of the complainant to 
engage in the sexual activity in question. 

(1.1) Consent must be present at the time 
the sexual activity in question takes place. 

(1.2) The question of whether no consent is 
obtained under subsection 265(3) or 
subsection (2) or (3) is a question of law. 

(2) For the purpose of subsection (1), no 
consent is obtained if 

(a) the agreement is expressed by the 
words or conduct of a person other than the 
complainant; 

(a.1) the complainant is unconscious; 

(b) the complainant is incapable of 
consenting to the activity for any reason 
other than the one referred to in paragraph 
(a.1); 

(c) the accused induces the complainant to 
engage in the activity by abusing a position 
of trust, power or authority; 

(d) the complainant expresses, by words or 
conduct, a lack of agreement to engage in 
the activity; or 

(e) the complainant, having consented to 
engage in sexual activity, expresses, by 
words or conduct, a lack of agreement to 
continue to engage in the activity. 

consiste, pour l’application des articles 
271, 272 et 273, en l’accord volontaire du 
plaignant à l’activité sexuelle. 

(1.1) Le consentement doit être 
concomitant à l’activité sexuelle. 

(1.2) La question de savoir s’il n’y a pas de 
consentement aux termes du paragraphe 
265(3) ou des paragraphes (2) ou (3) est 
une question de droit. 

(2) Pour l’application du paragraphe (1), il 
n’y a pas de consentement du plaignant 
dans les circonstances suivantes : 

a) l’accord est manifesté par des paroles ou 
par le comportement d’un tiers; 

a.1) il est inconscient; 

b) il est incapable de le former pour tout 
autre motif que celui visé à l’alinéa a.1); 

c) l’accusé l’incite à l’activité par abus de 
confiance ou de pouvoir; 

d) il manifeste, par ses paroles ou son 
comportement, l’absence d’accord à 
l’activité; 

e) après avoir consenti à l’activité, il 
manifeste, par ses paroles ou son 
comportement, l’absence d’accord à la 
poursuite de celle-ci. 
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