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PART I: OVERVIEW & FACTS 

A. Overview of Appeal 

 The Alberta Court of Appeal overturned an acquittal. It substituted a conviction. It was [1]

right to overturn the acquittal. But it erred when it convicted the appellant. 

 The appellant was accused of sexually assaulting an adult female relative during a night of [2]

heavy drinking and apparent drug use. The Crown did not call the complainant. The only 

evidence of the sexual assault came from the testimony of his 11 year-old son. The trial judge 

accepted the boy’s “core” evidence on the “sexual activity between his father and [the 

complainant] on the date in question in the living room of his home”. But she made no specific 

findings about what happened. Despite her credibility finding about the son’s evidence, the trial 

judge went on to find one essential fact against the Crown: the Crown had “failed to establish 

lack of subjective consent on the part of the complainant”. She acquitted the accused. 

 The appellant concedes the trial judge’s reasons were insufficient to allow for a meaningful [3]

Crown appeal. The trial judge said she accepted the son’s evidence on the “core issue” of the 

sexual activity that took place. She was left with a doubt about subjective consent. But 

considering the son’s evidence about what happened that night, she needed to provide a more 

fulsome explanation. Because of the trial judge’s sparse reasons, we cannot know what – if 

anything – went wrong with her reasoning. She might have misapprehended the evidence. She 

might have defined the “core” evidence rather narrowly. Or she might have erred in law. 

 The Court of Appeal did not decide the appeal on this ground. Instead, it reached back to [4]

what was, at worst, an ambiguous colloquy with counsel during argument. From that colloquy – 

and from nothing in the trial judge’s actual reasons – the Court of Appeal inferred that the trial 

judge had misunderstood the law of consent. Then the Court of Appeal substituted a conviction. 

Although the trial judge made a clear finding the Crown had not proven a factual element of the 

offence, the Court concluded this was the only reasonable inference that could be drawn. 

 The colloquy did not disclose legal error. Even if it did, it was not the Court of Appeal’s [5]

role to re-assess what inferences were reasonably available from the record. The trial judge did 

not make a finding of fact essential for guilt. The case must be remitted for a new trial. 
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B. Summary of Allegations and Involved Parties 

 This appeal calls for a more in-depth review of the facts than many appeals to this Court, [6]

because neither the trial judge nor the Court of Appeal summarized or discussed the evidence in 

any detail. The statement of facts is unfortunately lengthy, but in the appellant’s view, it is 

important to highlight how some evidence was confusing, inconsistent, or contradictory. 

 The allegations arose out of incidents that took place during the evening of February 4 and [7]

the morning of February 5, 2017, at a townhouse in north Edmonton. The accused, WLS, was in 

an on-again, off-again domestic relationship with MB. WLS is the father of MB’s children. As of 

February 4, WLS had been staying at MB’s townhouse with MB and their children for a little 

over a week. WLS and MB were not in a relationship at the time. 

 The Crown alleged that WLS had sexually assaulted and unlawfully confined his 19 year-[8]

old niece,1 TB. WLS was also charged with assaulting his 11 year-old son, CB. There was a 

fourth charge of administering TB a noxious substance, but the Crown did not pursue a 

conviction on this count. This as-of-right appeal relates solely to the alleged sexual assault. 

 The trial was held in Provincial Court about ten months after the allegation arose. The [9]

complainant on the sexual assault charge, TB, did not testify. By the time of trial, TB was seven 

months pregnant. She responded to her subpoena and appeared in court, but she was asked to 

return the following day due to scheduling issues. She contacted the Crown that morning 

complaining of health issues. The trial judge suggested ways to accommodate TB. But the 

Crown decided against calling TB’s evidence or seeking an adjournment. The Crown closed its 

case without calling the complainant.2 

 The Crown did not lead any DNA evidence or other expert evidence. [10]

                                                 
1 TB is actually CB’s aunt – not cousin – because she is MB’s younger sister. So technically, she 

is not WLS’s niece. The family refers to TB and CB as cousins. She was described as a cousin 

in most of the evidence. For simplicity, the factum describes her as a niece/cousin. It was also 

unclear whether TB was 18 or 19 years old. Her age was not a significant issue at trial. 
2 Appellant’s Record, Vol. II, at 239 to 250. 
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 WLS and MB are the biological parents of CB. The trial hinged on CB’s evidence, because [11]

he was the only person present at the townhouse that evening who testified at trial.  

 TB’s boyfriend, FL, was also present at the townhouse. The Crown subpoenaed FL, but [12]

after speaking with him outside the courtroom, the Crown decided not to call him as a witness.3 

 In summary, the key parties were as follows: [13]

• WLS (age 32) – Did not testify – Accused. Father of CB, the key witness. Uncle of TB, 
the complainant. On-again, off-again partner of MB.  

• MB (adult; age unknown) – Crown witness – Mother of CB, the key witness. Aunt of TB, 
the complainant. On-again, off-again partner of WLS.  

• TB (age 19) – Did not testify – Complainant. Niece of WLS and MB. Girlfriend of FL. 

• CB (age 11) – Crown witness – Son of WLS and MB. Cousin of TB, the complainant. 

• FL (adult; age unknown) – Did not testify – Boyfriend of TB, the complainant. 

C. CB’s Evidence 

 CB was 11 years old on the date of the incident and was 12 when he testified. At trial, the [14]

appellant argued CB was an unreliable and incredible witness, who harboured animus towards 

his father and had a motive to lie. Although the trial judge made positive credibility findings 

about CB’s “core” evidence about sexual activity, she did not explain in detail which aspects of 

CB’s evidence she accepted. 

i. CB’s Videotaped Statement 

 About a month after the incident, CB provided an oral statement to an investigator at the [15]

Zebra Centre, a child protection unit with interviewers who specialize in taking statements from 

children. The statement was videotaped. CB adopted the videotaped statement at trial in 

accordance with section 715.1 of the Criminal Code.4 Unfortunately, no one prepared a 

transcript of CB’s videotaped statement, and no transcript was ever marked as an exhibit. A 

DVD of his statement is included in the appellant’s record. The appellant cites to the relevant 

“time stamps”. 

                                                 
3 Appellant’s Record, Vol. II, at 233/28 to 234/14. 
4 Appellant’s Record, Vol. II, at 78/22 to 79/36. 
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 As is typical of young witnesses, CB’s evidence was sometimes hard to follow. It jumped [16]

around, rambled, and did not always tell a clear story. 

CB’s First Lengthy Narrative 

 MB’s mother was hospitalized after a car accident, so MB went to see her. CB, WLS, and [17]

the other kids stayed at the townhouse in Edmonton.5 WLS went to the liquor store and bought a 

“bunch of beer.” TB and her boyfriend FL came over to the townhouse. TB was going to pick up 

some clothes. TB planned to go back to FL’s house, but WLS was “giving them shots” and “kept 

giving them pills.” He “kept feeding them pills over and over.” FL went to bed, and then TB 

went to bed.6 CB explained that TB “was in the room trying to go to bed with [FL]” but WLS 

“kept pulling her out and dragging her out of the room, and then he kept going to the living room 

and she kept going naked all of a sudden”. CB said he stayed in the bedroom for a while, and 

“then I went back out and I told him, what are you doing, what are you doing”. WLS replied: 

“nothing, nothing”. CB “kept trying to wake up [TB]”. TB woke up, went to CB’s bedroom, and 

hid in her closet. WLS started looking for TB.7 

 Next, FL got up, but FL was unable to talk “because he had all those pills”. TB came out of [18]

the bedroom with her things and told FL she wanted to leave. But then “they were sitting down 

in the living room, still having shots again”.8 FL and WLS started fighting. WLS pushed FL 

outside the townhouse. TB said “let me go too, let me go too, I don’t want to be here”. WLS 

threatened to throw her down and stomp on her head if she tried to leave. CB threatened to call 

the police. TB went downstairs to get her things.9 Next, WLS was sitting on the couch. WLS 

kept giving TB “more shots and pills”. They heard knocking on the door. FL wanted to come 

back inside. FL came inside and got his things. TB “kept saying let me go too”. WLS “kept 

saying I’m going to stomp on your head if you go”. WLS kept getting mad at both of them. At 

this point, WLS tried to cook something.10 

                                                 
5 Trial Exhibit 1 (DVD of Police Interview of CB), Appellant’s Record, Vol. II, Tab 8, p 319 

[715.1 Video Statement], at 13:13:24 to 13:14:26. 
6 715.1 Video Statement, at 13:04:38 to 13:05:23. 
7 715.1 Video Statement, at 13:05:18 to 13:06:07. 
8 715.1 Video Statement, at 13:06:07 to 13:06:26. 
9 715.1 Video Statement, at 13:06:26 to 13:07:19. 
10 715.1 Video Statement, at 13:07:19 to 13:08:02. 
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 CB said this was when WLS “started hitting me and stuff”. WLS also started speaking on [19]

the phone with someone. TB fell asleep on the couch with FL. WLS grabbed FL and told him to 

go sleep in the bedroom. TB was the only person sleeping on the couch.11 

 At this point in the narrative, CB said he had forgotten something, so it is not clear where [20]

the following evidence fit in his chronology. TB was laying on the couch. WLS was still talking 

on the phone, but then WLS told CB to go into his room. Later, CB came out of his room 

because he “heard screaming”. When he looked in the living room, TB was “naked again” and 

WLS was “laying on the floor”.  CB said: “Dad, what are you doing? Get off!” CB roused TB 

again. TB went back to the bedroom with FL. WLS went to sleep.12 CB never explained how he 

“heard screaming,” but that TB “was asleep.” 

 CB went back to his mother’s bedroom, but woke up when he heard banging on the [21]

bedroom door. He looked out and saw WLS pulling TB. CB told WLS: “leave her, she wants to 

go to bed”. WLS said “no no, she doesn’t, let her go, let her come with me, leave her”. WLS 

started “coming at” him again, and WLS pushed CB into the bedroom.13 CB came out of the 

bedroom and into the living room. He saw “that she’s laying on the floor and my dad had only 

his boxers on”. He woke up TB again. CB told her that she could lock the bedroom door, but TB 

did not know how.14 

 CB said that “my dad kept coming and getting her,” but that this was “when he finally [22]

went to bed on the couch”. The next morning, at about 4 o’clock, “he started doing the same 

thing again”, “getting her naked and going to the living room”. But at this point, MB called on 

the phone. MB said: “tell [WLS] I’m going to come there, and I’m going to come with the cops.” 

WLS started getting scared. He began packing. TB started cooking and cleaning up. WLS began 

getting mad at everyone and threatening to hit them with bats. Eventually, WLS wanted to go to 

the “south side” and convinced FL to go with him. FL did not want to go, so FL returned to the 

townhouse “and that’s when everything stopped.” MB then returned to the townhouse.15 

                                                 
11 715.1 Video Statement, at 13:08:02 to 13:08:35. 
12 715.1 Video Statement, at 13:08:35 to 13:09:18. 
13 715.1 Video Statement, at 13:09:18 to 13:09:45. 
14 715.1 Video Statement, at 13:09:45 to 13:10:10. 
15 715.1 Video Statement, at 13:10:10 to 13:11:35. 
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Questioning by the Interviewer after First Narrative 

 The interviewer asked some clarification questions. CB believed that the pills were [23]

“Ativans,” but he had learned this from his mother. CB thought they were taking shots of 

Smirnoff and drinking beer. CB noted there were other children at the townhouse, but they were 

sleeping during the important parts of the incident.16 The interviewer asked about the point 

where WLS dragged TB out of CB’s bedroom. CB explained that he was sleeping in his 

mother’s bedroom while TB and FL were sleeping in CB’s bedroom. The interviewer asked 

whether TB was “naked” while WLS was dragging her out of the bedroom. CB agreed she was 

naked. The interviewer asked whether TB was asleep; CB said she was “all pilled up”.17 

CB’s Second Lengthy Narrative 

 The interviewer asked what CB saw WLS doing. This led into a second lengthy narrative. [24]

CB responded: “He had his whole thing, like his pants and underwear off, and he was – I don’t 

know what he was doing, I don’t know what to say because I don’t normally see this, but he had 

his thing inside her – well, inside her.” TB was lying on the couch. CB described intercourse. 

The interviewer asked if CB said anything to WLS. CB said he told WLS: “What are you doing? 

Like, stop.” CB “woke up” TB. CB told her she had to leave with FL. TB went to wake up FL.18 

 TB and FL were “literally right beside the door” and putting on their shoes when WLS [25]

suddenly became angry at FL. WLS began pushing FL around, and then pushed FL out the door 

of the townhouse. A few minutes later, TB began telling WLS she wanted to leave: “let me go, 

let me go”. WLS began making threats: “I’m going to go get my bat and like hit [FL], and he 

(sic) went to stop him from getting the bat, and she kept saying let me go, let me go, I don’t want 

to be here with you.” TB “got really scared” and tried to call MB, but MB did not answer.19 

 FL started knocking on the door. FL asked to get his things. WLS asked FL to “come [26]

chill”. This was when WLS “started feeding them pills”. He had “handfuls” of pills and “kept 

giving more shots” even though they did not want them. TB and FL fell asleep on the couch, and 

WLS started talking to someone on the phone. WLS told FL to go to sleep in the bedroom. WLS 

                                                 
16 715.1 Video Statement, at 13:15:22 to 13:16:25. 
17 715.1 Video Statement, at 13:16:25 to 13:17:33. 
18 715.1 Video Statement, at 13:17:33 to 13:19:03. 
19 715.1 Video Statement, at 13:19:03 to 13:20:20. 
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kept saying that TB “could sleep here”. CB went to the bedroom and tried calling his mother. CB 

returned to the living room. CB said his father was “still on the phone” but also said he was 

“doing the same thing again”. CB said his father and TB were both naked. CB told his father to 

stop because “mom’s going to get really mad”. WLS replied “I don’t care”. WLS then stood up 

and started “coming at” CB, pushing him. CB went into the bedroom.20 

 CB then tried to wake up FL to explain what was going on. CB called out to, TB and told [27]

her to “get up”. CB tried to get TB to lie down in the bedroom, but WLS “kept trying to pull her” 

by the legs into the living room. TB was “on the phone with my mom” but WLS “had her in a 

choke hold” as she was trying to leave a voicemail for MB. CB said WLS “kept doing it,” but it 

was not immediately clear whether “it” meant sexual activity, dragging, or something else.21 

 CB woke up FL, who came out and started asking what was going on. TB then “got up”. [28]

WLS started pushing FL around. WLS and FL started fighting, but TB stopped them. TB went to 

sleep in the same room as FL. This was around 2:00 a.m. Then, around 4:00 a.m. or 6:00 a.m. – 

CB seemed unsure – CB went back into the living room and saw “[TB]’s naked … laying the 

other way on the couch, and her pants were down.” CB said “that’s when my mom finally 

called”. MB spoke with WLS. It was on speaker phone, and CB could hear MB say “I’m coming 

there with the cops and you’re going to get taken away and go to jail for a long time”. WLS got 

scared, so he packed his things and left with FL. FL came back later. Then MB returned home.22 

Questioning by the Interviewer after Second Narrative 

 The interviewer asked about TB hiding in the bedroom closet. WLS had found TB and [29]

“kept giving her more pills” while she was in the closet. Then TB was “sleeping, she was 

literally laying while he was dragging her to the living room”.23 The first time she was dragged 

by the legs. The second time she was dragged by the neck. That happened after WLS found her 

hiding in the closet.24 Later, CB suggested WLS tried to take TB downstairs, by carrying her.25 

                                                 
20 715.1 Video Statement, at 13:20:20 to 13:21:48. 
21 715.1 Video Statement, at 13:21:48 to 13:22:58. 
22 715.1 Video Statement, at 13:22:58 to 13:24:52 
23 715.1 Video Statement, at 13:25:35 to 13:26:33. 
24 715.1 Video Statement, at 13:26:33 to 13:26:45. 
25 715.1 Video Statement, at 13:30:10 to 13:31:06. 
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 The interviewer asked CB about the incident with the bat. CB said WLS got the bat from [30]

MB’s bedroom closet. WLS tried to hit TB and FL with the bat while they were sleeping. CB 

was able to pull the bat away from WLS. CB hid the bat.26 

 CB told the interviewer about how he tried to lock WLS out of the bedrooms. The doors to [31]

the bedrooms had locks, but TB could not figure out how to use the lock.27 CB was also asked 

about the time his father pushed him. In the course of his answer, he talked about a time “I heard 

something like screaming and that was [TB], and she was sleeping”. He did not explain how TB 

could be both screaming and sleeping.28 

 The interviewer asked CB how many times CB saw WLS “doing that to your cousin.” CB [32]

said it was five times, before indicating it might have been six times. CB thought they were 

having sex, but that TB was not participating: “…but [TB] wasn’t up the whole time. She was 

sleeping – she couldn’t get up.”29 

 Some of CB’s comments hinted at a motive to lie or exaggerate. CB talked about how he [33]

did not want WLS to live with him. He had asked his mother to keep his father out of the home 

and out of her life.30 The interviewer asked CB about why WLS was not living with the family 

before this incident. CB talked about how WLS had been physically abusive towards both his 

mother and “kept trying to break our old house”.31 The interviewer asked CB what it was like not 

having WLS around. CB responded: “I didn’t really like him at the start, so it was good for me. 

… And we both didn’t like him, because he kept trying to abuse both of us.”32 

ii. CB’s Evidence at Trial 

 Like his videotaped statement, and like many child witnesses, CB’s viva voce evidence was [34]

sometimes hard to follow. He jumped around in his sequence of events. Of greater concern, the 

viva voce evidence revealed some significant inconsistencies between his different versions. 

                                                 
26 715.1 Video Statement, at 13:31:10 to 13:31:47. 
27 715.1 Video Statement, at 13:32:50 to 13:33:31. 
28 715.1 Video Statement, at 13:26:46 to 13:27:25. 
29 715.1 Video Statement, at 13:37:35 to 13:39:17. 
30 715.1 Video Statement, at 13:14:26 to 13:15:16. 
31 715.1 Video Statement, at 13:41:46 to 13:42:28. 
32 715.1 Video Statement, at 13:42:35 to 13:43:22. 
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The Early Evening of February 4, 2017 

 MB left CB and his siblings at home with his father. His mother had returned to her [35]

hometown, to see his grandmother in the hospital. WLS went to the liquor store and returned 

with “two bottles” and beers at around 7 p.m.  WLS started drinking.33 Later that evening, TB 

and FL came over to the house. WLS convinced FL to drink some beers in MB’s room with him. 

CB said that they were drinking Smirnoff, Jack Daniels, and beer. TB stayed in the living room. 

CB was in his bedroom, playing video games, but saw them occasionally.34 

 WLS and FL eventually joined TB in the living room. TB and FL sat together on the big [36]

couch. WLS sat alone on the small couch. In cross-examination, CB explained that WLS was 

drinking and doing pills, FL was just drinking and not doing pills, and TB was not drinking or 

doing pills.35 Counsel pointed out that this contradicted his version in his video statement. CB 

admitted that he was mostly in his bedroom, so he did not see who was taking pills.36 CB said 

that the three adults were only in the living room together for 10 minutes before FL went to bed. 

FL was not feeling well. TB followed FL to CB’s bedroom. CB left his bedroom so that TB and 

FL could sleep in there. CB went to MB’s bedroom to watch some TV.37 

Alleged Sexual Assault on Living Room Couch 

 When CB was in his mother’s bedroom, watching television, he heard banging, as if [37]

something was moving across the floor. In cross-examination, CB suggested the banging was 

actually the sound of someone banging on his door.38 He peeked out the bedroom door. He saw 

WLS dragging TB towards the living room by her legs. WLS told CB to go back into his room, 

so he did.39 

 CB then heard more banging coming from a “wobbly” couch in the living room. He left the [38]

bedroom to discover WLS in the living room, pulling down TB’s underwear. CB stopped in the 

hallway and did not enter the living room. CB admitted he did not “really see much” and was 

                                                 
33 Appellant’s Record, Vol. II, at 147/16 to 147/18. 
34 Appellant’s Record, Vol. II, at 148/9 to 150/13. 
35 Appellant’s Record, Vol. II, at 151/4 to 151/41. 
36 Appellant’s Record, Vol. II, at 152/5 to 152/30. 
37 Appellant’s Record, Vol. II, at 152/32 to 153/24. 
38 Appellant’s Record, Vol. II, at 154/1 to 154/10. 
39 Appellant’s Record, Vol. II, at 153/34 to 154/10. 
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looking “out of the corner of my eyes,” but saw TB’s head and hands on the couch and her “butt” 

sticking off the couch. WLS was standing behind TB, pulling down his boxers. Although CB 

used informal terms for different body parts (“wiener,” “butt,” “balls”), he described WLS as 

penetrating TB. He admitted he “didn’t really look at it”40 and that he “looked away.”41 

 CB believed that TB was asleep. Her eyes were closed, and she “wasn’t really doing [39]

nothing”.42 During cross-examination, CB was pressed about how he knew TB was asleep. 

Defence counsel suggested that, if TB’s face had been down on the couch, it would have been 

impossible to see her eyes. CB testified that WLS had used his hands to turn TB’s head, so that 

CB could then see TB’s closed eyes.43 CB testified that he went to check on his siblings, to see if 

they were still asleep. He then returned to the living room. CB then told WLS to “get off” of TB. 

WLS told CB he was “trying to have fun” and then told CB to “go over there.”44 

 CB returned to the bedroom. He tried to wake up FL, TB’s boyfriend. FL was dizzy, [40]

wobbling, and had problems standing up. CB thought FL had problems standing because FL had 

consumed some pills earlier that night. WLS came into the bedroom. At first, CB described WLS 

as “trying to get [FL] up”. But later, he testified that WLS had pushed FL to the ground, and told 

FL “go back to bed, it’s all good, go back to bed”. FL was unable to stand up again, and he 

closed his eyes.45 On cross-examination, CB changed his story again. He now indicated WLS 

had pushed FL into the wall, FL hit his head, and FL was knocked out.46  

 WLS left the bedroom and CB followed him back into the living room. TB was lying on [41]

the ground in the living room wearing a white tank top with her underwear pulled down her legs. 

WLS told CB to “go over there,” but CB tried to rouse TB. TB stood up, and asked what was 

going on.47 On cross, CB clarified that TB woke up quickly,48 within seconds.49 

                                                 
40 Appellant’s Record, Vol. II, at 65/34. 
41 Appellant’s Record, Vol. II, at 157/11. 
42 Appellant’s Record, Vol. II, at 66/34 to 66/39. 
43 Appellant’s Record, Vol. II, at 157/27 to 158/7. 
44 Appellant’s Record, Vol. II, at 90/13 to 90/32. 
45 Appellant’s Record, Vol. II, at 91/5 to 92/41. 
46 Appellant’s Record, Vol. II, at 161/41 to 162/11. 
47 Appellant’s Record, Vol. II, at 94/2 to 94/5. 
48 Appellant’s Record, Vol. II, at 184/15 to 184/16. 
49 Appellant’s Record, Vol. II, at 159/4 to 159/8. 
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Attempt to Pull TB Back to Living Room 

 TB started to put her clothes on as she walked back towards CB’s bedroom. As TB passed [42]

the bathroom, WLS tried to pull her back into the living room. CB told WLS to “leave her alone, 

don’t touch her at all”. At first, CB testified that TB did not say anything, testifying that TB 

“can’t talk.” But moments later, CB testified that TB had told WLS “leave me alone, don’t touch 

me.” WLS returned to the living room. TB went back into the bedroom. CB asked TB if she was 

okay. TB said that she was okay. She put her clothes back on, and laid down next to FL.50 

 In cross-examination, CB indicated that TB returned to the bedroom with FL and hid in the [43]

closet. TB was hiding because CB told her what had happened in the living room. CB and TB 

talked about locking the bedroom door, but TB chose to hide in the closet instead as she could 

not figure out how to lock the door.51 

Dragging TB Back into the Living Room 

 The next thing CB remembered was being in his mother’s bedroom. He believed about ten [44]

minutes had passed since WLS tried to drag TB back into the living room. CB said he “woke up” 

after he heard more banging from the couch. He opened the bedroom door and peeked out.52 

Although he initially testified the banging was coming from the couch again, CB later testified 

that he saw TB “getting dragged, I guess” from CB’s bedroom, where TB had been sleeping. 

WLS was using his hands to drag TB by her arm.53 This conflicted with CB’s evidence in his 

video statement, where he told the interviewer TB was dragged by the legs and neck.54 

 CB left his mother’s bedroom and went into the living room. TB was lying on the couch on [45]

her side, and WLS had one knee on the couch and another on the floor. WLS was trying to pull 

down TB’s pants. He managed to pull them down to TB’s knees. CB told WLS: “Don’t do that, 

don’t do that, why are you doing that? My mum’s going to get mad at you, you know that right?” 

WLS responded: “I don’t care.” WLS asked CB why he was “always coming out here”. CB told 

WLS he was coming out “to stop you from doing this.” WLS replied: “I’m trying to have fun, 

                                                 
50 Appellant’s Record, Vol. II, at 94/7 to 97/13. 
51 Appellant’s Record, Vol. II, at 159/14 to 159/30. 
52 Appellant’s Record, Vol. II, at 102/27 to 103/14. 
53 Appellant’s Record, Vol. II, at 102/2 to 104/15. 
54 715.1 Video Statement, at 13:26:33 to 13:26:45. 
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leave me alone.” WLS did not do anything else to TB because CB stopped him “just in time.” 

CB told WLS he should leave the house. WLS refused.55 

 CB woke up TB. CB helped her back into his bedroom. TB was “kind of awake, not [46]

really”. When they returned to the bedroom, CB tried to show TB how to lock his bedroom door. 

CB then went back to his mother’s bedroom.56 

Encounter Outside the Washroom 

 About an hour later, CB heard someone using the washroom. He saw the bathroom door [47]

light turn on, and the door closed. CB also saw WLS “on his phone” and trying to get into the 

washroom with TB. CB got up and walked to the washroom door. This portion of his evidence-

in-chief was confusing, and it is not entirely clear what happened next, but it appears CB pushed 

his way into the washroom as TB exited the washroom. As CB was inside the washroom, he 

heard TB say “let me go, let me go,” “leave me alone, don’t touch me”. WLS asked TB to come 

into the living room with him. TB told WLS “I’m not even supposed to be drinking” and 

returned to CB’s bedroom. At some point, CB apparently opened the bathroom door and told 

WLS to leave her alone.57 

 CB’s story differed somewhat in cross-examination. During cross, he agreed he had “no [48]

concerns” while he was going to the washroom, and CB said that nothing happened when he was 

inside the washroom. When he opened the bathroom door, he saw TB trying to pull WLS’s hand 

off of her hand.58 

Threatening TB and FL about Leaving 

 CB testified that it was “quiet for a little while” until he again heard banging. He opened [49]

his mother’s bedroom door and looked out. He saw TB and FL awake. They had “all their stuff 

on to leave,” including their jackets and their shoes. He said WLS “told them to take off their 

stuff”. TB and FL did not want to stay, but WLS was “kind of yelling” and “like getting mad at 

                                                 
55 Appellant’s Record, Vol. II, at 104/17 to 107/7. 
56 Appellant’s Record, Vol. II, at 107/9 to 108/37. 
57 Appellant’s Record, Vol. II, at 108/39 to 111/2. 
58 Appellant’s Record, Vol. II, at 171/1 to 172/2. 
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them to stay”. At first CB could not remember what WLS said, but moments later he testified 

that WLS said “he was going to go get his bat if they didn’t go sit down.”59 

 CB testified that, as he heard his father yelling, he went into his mother’s bedroom and [50]

grabbed his cousin’s baseball bat. CB hid the bat under the bed because WLS was threatening to 

use the bat. CB returned into the living room to see what was happening. TB and FL had sat 

down on a couch in the living room, apparently as WLS left to find the baseball bat. WLS rushed 

back into the living room, yelling “where’s my bat?” CB told him he did not know where it was, 

so WLS said “never mind, if they try to leave I’ll just beat them up.”60 

 CB’s initial baseball bat evidence conflicted with both his video statement and his [51]

subsequent evidence in cross-examination. In his video statement, when questioned about the 

bat, he claimed that his father had found a bat, attempted to hit TB and FL while they were 

sleeping, and that 11 year-old CB had to disarm his 32 year-old father.61 CB never mentioned 

anything about disarming his father during his evidence-in-chief; instead, he said stopped his 

father from ever having the bat. When defence counsel raised the issue during cross-

examination, CB suggested – for the first time – that there were actually two baseball bats. CB 

said his father had gone downstairs to find the second bat, and CB had disarmed him of that bat 

by “pulling hard”. When pressed further, CB admitted, his father just let go.62 

Forcing Pills on TB and FL 

 After the baseball bat incident, CB described WLS as “giving them shots, like he’s forcing [52]

them and giving them more pills, like opening their mouth and like shoving them in.” CB vividly 

described WLS forcing a “handful” of pills on FL “like two times”. He said FL took the pills out 

of his mouth and WLS responded by saying “freaking put them back in right now,” threatening 

to go get a knife from the drawers and “stab him up” if FL did not take the pills. He painted a 

similarly vivid picture of what happened with TB: “he was opening her mouth and like shoving 

them in there and he said I’m going to do the same thing to you if you don’t swallow them”. 

WLS also threatened to stab TB if she did not take the pills. Yet CB testified that TB did not 

                                                 
59 Appellant’s Record, Vol. II, at 111/4 to 112/33. 
60 Appellant’s Record, Vol. II, at 112/35 to 114/30. 
61 715.1 Video Statement, at 13:31:10 to 13:31:47. 
62 Appellant’s Record, Vol. II, at 175/7 to 176/8; 185/14 to 186/22. 
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swallow the pills; she acted as though she swallowed them, but took them out of her mouth, and 

hid them by the couch. WLS also gave TB some beer and Smirnoff.63 

 But CB gave confusing evidence about the pills during cross-examination. When asked [53]

about whether he actually saw WLS give FL pills, he admitted “didn’t see what happened in the 

living room” and CB was just “guessing” that he gave him pills in the living room. CB said he 

saw WLS give FL pills in MB’s room earlier that night. But later during cross, CB again asserted 

that he did see WLS force FL to have pills in the living room, but he was not sure if they went in 

his mouth, or fell on his lap. CB eventually conceded that while saw WLS “go up to [TB] and 

grab her,” CB did not actually see WLS put any pills in TB’s mouth in the living room.64 

The Phone Calls with CB’s Mother, MB 

 CB discussed some phone conversations he had with his mother. Again, his evidence was [54]

confusing, and at times, contradictory. CB testified in chief that, after WLS “shoved” the pills 

into the mouths, WLS was “on the phone doing something.” At that point, MB called CB on the 

telephone. CB told his mother that WLS was “doing something to [TB]”. MB then asked to 

speak with WLS. CB testified that this was the first time he spoke with his mother that evening. 

The prosecutor said “we’ll come back to that phone call a bit later, okay?” but when they later 

returned to the topic of the telephone calls, CB appears to have testified about his second phone 

call with his mother.65 As a result, it was never totally clear which phone call CB was describing. 

 In any event, later during his evidence-in-chief, the Crown asked CB “who did the [55]

calling?” CB testified he had called his mother. CB said he called his mother four times that 

evening. The Crown asked how many times he spoke with her. He confirmed he spoke with her 

all four times. Apparently referring to the second phone call, CB testified that he gave the phone 

to WLS. MB was mad at WLS but WLS said he “didn’t care.” WLS kept drinking. WLS and FL 

got into another argument. When CB got the phone back, MB was no longer on the line.66 The 

other two calls, according to examination-in-chief, happen the following morning. CB indicates 

                                                 
63 Appellant’s Record, Vol. II, at 114/32 to 117/32. 
64 Appellant’s Record, Vol. II, at 178/13 to 180/24. 
65 Appellant’s Record, Vol. II, at 117/34 to 118/10. 
66 Appellant’s Record, Vol. II, at 122/32 to 124/16. 
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he called his mother at 10 a.m. and MB told him she was just getting into Edmonton. MB called 

back at noon.67 

 On cross-examination, CB stated that his mother, MB, only called the one time – a return [56]

to his first version during examination-in-chief. CB told MB that something was happening to 

TB and then gave the phone to WLS at his mother’s request. WLS and MB talked for about five 

minutes on the phone.68 In his video statement, CB only talked about one phone call with his 

mother.69 

WLS Kicking FL Out of the House, then Attempting to Leave to Fight 

 CB testified that FL and TB fell asleep on the couch. It was quiet for about a half hour. But [57]

CB again heard “banging.” He discovered that FL was awake. WLS was getting upset with him. 

FL was mumbling, and complaining that WLS was trying to hurt him. In an apparent reversal, 

WLS now wanted FL to leave the townhouse. WLS told FL “you’d better leave now, if you 

don’t leave, I’m going to hurt you.” FL wanted TB to leave with him, but WLS wanted TB to 

stay. FL roused TB. WLS was “on his phone again”. CB tried to sneak FL and TB out of the 

townhouse, but WLS “look[ed] up” and noticed them leaving.70 

 As FL was leaving out the front door, WLS pushed FL down the townhouse stairs. And as [58]

TB tried to follow FL out of the townhouse, WLS pulled her back inside. TB told him she 

wanted to go to her mother’s house. WLS told her she was “not going nowhere”. TB told her “I 

don’t want to be here with you, all you’re doing is drinking.” WLS told her “if you go out, I’m 

going to stomp on your head if you’re going to leave”.71 

 TB sat down on the couch. WLS was “forcing” her onto the couch by “saying he’ll go get a [59]

knife or something to hit her with”. FL knocked on the front door. CB went to the door and 

opened it. FL asked WLS why he kicked him out. WLS told him that TB could stay, but that FL 

                                                 
67 Appellant’s Record, Vol. II, at 129/15 to 129/20. 
68 Appellant’s Record, Vol. II, at 181/39 to 182/34. 
69 715.1 Video Statement, at 13:10:10 to 13:11:35. 
70 Appellant’s Record, Vol. II, at 118/12 to 120/7. 
71 Appellant’s Record, Vol. II, at 120/9 to 120/38. 
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could go. FL said he wanted to leave with TB: “just let us go, leave us alone, just let us go.” TB 

also said “let us go, we don’t want to be here with you”.72 

 Some time passed, and CB said he “came back” to discover that WLS had put his pants on. [60]

WLS told CB: “We’ll be back okay”. CB asked where they were going. Someone said they were 

“going to fight.” CB told WLS that he would lock the door and call the police if they left.73 

WLS’ Assault on CB 

 Next, CB said that his father was “coming at me like saying, you’re not going to do [61]

nothing, we’ll be right back.” CB told WLS to “leave me alone”. WLS used his hands to shove 

CB into his mother’s bedroom. WLS pushed CB’s chest. Although he pushed “not that hard,” 

CB fell to the ground.74 This shove was the basis for the simple assault charge against WLS. 

WLS’ Physical Fight with FL 

 At some point after the phone call there was a physical confrontation between WLS and [62]

FL. It seems this fight happened after CB was pushed into his mother’s bedroom, although it is 

unclear. WLS told FL to go back to the bedroom, but FL did not want to go into the bedroom. FL 

wanted to stay in the living room with TB. WLS told FL to “get up, let’s fight.” CB testified that, 

at this point, “I get the phone and my mum’s not on the phone anymore ‘cause he [WLS] hung 

up on her”. WLS started to hit FL “real hard” against the wall. FL “doesn’t want to fight”, but 

defended himself. FL fell into the wall, damaging the wall. FL told WLS to leave him alone. FL 

and TB then started collecting their things, getting ready to leave again. CB described them as 

“trying to sneak off”. It seems WLS must have gone to the bathroom, because CB said WLS 

came out of the washroom to discover FL and TB opening the door.75 

 WLS approached FL and TB. WLS asked why they wanted to leave. TB told WLS that she [63]

did not want to stay with him. WLS told them “no, just go to bed.” TB and FL went to CB’s 

bedroom.76 

                                                 
72 Appellant’s Record, Vol. II, at 121/1 to 121/28. 
73 Appellant’s Record, Vol. II, at 121/30 to 121/38. 
74 Appellant’s Record, Vol. II, at 121/31 to 121/30. 
75 Appellant’s Record, Vol. II, at 121/36 to 121/38; 123/23 to 126/25. 
76 Appellant’s Record, Vol. II, at 125/31 to 125/40. 
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Second Sexual Assault on the Living Room Couch & Departure in the Morning 

 CB described a second sexual assault in the living room which was very different than the [64]

first sexual assault he had recounted during his evidence-in-chief. This time, TB was awake. 

 During his evidence-in-chief, CB testified that, about 20 minutes later, he again heard [65]

“somebody … banging”. He opened his mother’s bedroom door and saw WLS “holding [TB] in 

a chokehold”, pulling her into the living room. CB told WLS to leave TB alone: “don’t touch her 

at all.” WLS told CB to go back to his room.77 She was trying to pull WLS’s arm off her neck. 

Although CB could “barely hear her”, he heard TB saying “help, help”. CB told WLS to “leave 

her alone.” CB tried to pull WLS’s arm off TB. WLS pushed him away, and told CB “leave me 

alone or I’ll beat you up too.”78  The next thing CB remembered was “banging in the living room 

from the couch again”. His father’s shorts and underwear were down at his knees. CB described 

WLS as penetrating TB as she laid face-down on the couch. CB described TB as crying and 

saying “no, leave me alone”, “go get [FL]”, and “help”.79 

 During his evidence-in-chief, CB gave inconsistent accounts of what happened next. At [66]

first, he testified: “[S]he’s saying, Go get [FL] and I go get [FL] and he comes over there and 

he’s like, leave her alone.”80 But just a few moments later, he changed his evidence: 

Q Okay. And then you said you went to get [FL]? 

A M-hm, but he wouldn’t wake up and I went back to the living room, I told [WLS], 
Get off her, leave her alone. 

Q Okay. Sorry, [FL] did or did not wake up? 

A He didn’t wake up ’cause he had too many of those pills.81 

 CB suggested this second sexual assault stopped as suddenly as it began. He told WLS to [67]

“get off her, leave her alone”. TB put her clothes back on and she went back into the bedroom. 

And then everyone went to sleep. Nothing else happened until everyone woke up at 6:00 a.m.82 

                                                 
77 Appellant’s Record, Vol. II, at 125/39 to 125/6. 
78 Appellant’s Record, Vol. II, at 126/9 to 127/10. 
79 Appellant’s Record, Vol. II, at 127/12 to 128/24. 
80 Appellant’s Record, Vol. II, at 127/12 to 127/17. 
81 Appellant’s Record, Vol. II, at 128/22 to 128/27. 
82 Appellant’s Record, Vol. II, at 128/29 to 128/34. 
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 CB said he woke up at 6:00 a.m. and found TB lying on the couch. He said he made TB go [68]

back into the bedroom and lock the door. He specifically remembered checking to see if the door 

was locked: “… I said [TB], I’m going to see if the doors open if you lock it, I opened it and it 

wouldn’t open.” CB then went downstairs, into the basement, and found WLS washing his 

clothes. CB told WLS “you’re drunk, you can’t do that”. WLS denied he was drunk.83 

 CB’s chronology then jumped to 11:00 a.m., when CB said WLS woke up. (Presumably [69]

WLS had gone back to sleep after washing his clothes.) CB told WLS “mum’s going to be here 

with the cops”. WLS was afraid. WLS grabbed his things. WLS roused FL, and he asked FL to 

leave with him to the “south side”. CB’s mother, MB, came home by 11:30 a.m.84 

Notable Inconsistencies and Contradictions Surrounding Second / Subsequent Assaults 

 Despite having testified about a second instance of sexual assault in considerable detail [70]

during his evidence-in-chief, and despite having alluded to a similar incident in his videotaped 

statement, CB appears to have backed away from this aspect of evidence during cross-

examination. CB was asked about what happened after his father and FL fought with one 

another. He denied that WLS had committed any other sexual assaults, or any other acts against 

TB or FL, explaining that the bedroom door was locked.85 Defence counsel confronted CB on 

the inconsistency between his evidence during cross-examination and his evidence in-chief: 

Q And do you see your dad pass out? 

A Yes, ’cause I come out (INDISCERNIBLE) to use the washroom and I peek and 
he’s out. And I go to him and I like shove him a little bit, I’m saying, "Are you up, 
are you up?" and then he doesn’t get up so I just go back and I go to bed. 

Q All right. And that’s the end of the night until the morning, right? 

A Yes. 

Q Yesterday when you were talking with my friend -- and just so you know, that’s 
the other lawyer. We call the other lawyer my friend in court, in case you’re 
wondering. 

A All right. 

Q You talked about a few more incidents that happened after that. Do you think 
other stuff happened or are you pretty sure nothing happened after that? 

                                                 
83 Appellant’s Record, Vol. II, at 129/4 to 129/10. 
84 Appellant’s Record, Vol. II, at 130/18 to 131/3. 
85 Appellant’s Record, Vol. II, at 189/15 to 191/23. 
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A Nothing happened after that. He didn’t do it again ’cause he wasn’t able to get 
inside the room.86 

 Even allowing for the possibility CB was confused, the appellant notes the Crown never re-[71]

examined CB to help explain or clarify these answers. 

 CB was also examined and cross-examined about what happened the following morning. [72]

Both versions differed from his video statement. During his evidence-in-chief, CB remembered 

waking up at 6:00 a.m., but he said nothing about a further sexual assault by WLS.87 And during 

cross-examination, he again mentioned nothing about a sexual assault in the morning.88 This viva 

voce evidence contradicted his videotaped statement, where he suggested there was another 

sexual assault in the morning: 

And that’s when it turned six, and I didn’t know he was still doing it – I went to bed for 
three hours. It turned six, I came out, and I saw him in the living room with [TB] and [TB] 
was still sleeping, drugged up, and my dad kept doing to her again.89 

 When speaking with the police interviewer, CB was asked how many times he had seen his [73]

father sexually assaulting TB over the evening and morning. After thinking it over, he answered 

“five times,” or perhaps “six, because of the morning.”90 CB did not describe six instances of 

sexual assault in his viva voce evidence. At most, he described two occasions where his father 

sexually assaulted TB, and one further attempt. And as noted, in his viva voce evidence, he never 

mentioned any “incidents” in the morning. 

D. MB’s Evidence 

 The only other witness of significance was MB, CB’s mother. She confirmed that, at about [74]

5:00 p.m. on February 4, she had left Edmonton and returned to her home community because 

her mother had been in a car accident. She left WLS alone at the townhouse with her children. 

She returned to Edmonton around 4:00 p.m. the following day.91 The house was clean when she 

left, but she returned to a mess. There was blood and garbage on the floor, and there were 
                                                 
86 Appellant’s Record, Vol. II, at 191/8 to 167/23. 
87 Appellant’s Record, Vol. II, 128/36 to 129/34. 
88 Appellant’s Record, Vol. II, at 167/20 to 171/27. 
89 715.1 Video Statement, at 13:31:31 to 13:33:52. 
90 715.1 Video Statement, at 13:37:35 to 13:39:17. 
91 Appellant’s Record, Vol. II, at 201/12 to 203/4. 
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cigarette butts and empty alcoholic beverage containers lying around.92 When she returned, her 

children were at home watching TV. TB “showed up” about a half-hour later, but MB could not 

say where TB came from. TB was disheveled. She seemed “really high” and was slurring her 

words. She told TB to go to sleep.93 

 MB contradicted her son’s evidence in several respects. Some contradictions were less [75]

significant, such as the exact time she returned home on February 5. But three contradictions 

were significant, hard-to-explain, and troubling. 

 First, MB said there were no locks on any of the bedroom doors in the townhouse.94 Yet [76]

CB had testified at length about the lock on his bedroom door. The lock was important to his 

narrative of what occurred that night.95 

 Second, MB had a different memory about what CB said during their phone conversation. [77]

She did not testify that CB complained about his father bothering or harming TB like CB 

claimed. Instead, CB had been crying, asking her to come home: “He called me and he told me 

that he wanted me to come home because his dad was drinking and he just kept telling me to 

come home.”96 MB also confirmed that she and her son had spoken only once that night.97 

 Finally, MB denied ever talking to WLS on the telephone that evening or the following [78]

morning. After she left on February 4, she did not speak with WLS again until he called her on 

February 6.98 And yet CB had confidently testified about how his mother spoke with his father 

on the telephone that evening and the next morning. CB specifically claimed that he could hear 

WLS speaking with MB because the phone was on “speaker phone,” and he claimed that his 

mother threatened to call the police.99 Similarly, in his police statement, CB told the investigator 

                                                 
92 Appellant’s Record, Vol. II, at 206/14 to 207/23. 
93 Appellant’s Record, Vol. II, at 207/41 to 209/33. 
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that his mother had called in the early morning of February 5, and that his mother “started getting 

mad at [WLS] like why are you doing this and stuff”.100 

E. Positions of the Parties, Closing Submissions, & Colloquy with Judge 

 The Crown agreed that its case hinged on CB’s evidence. The Crown acknowledged the [79]

inconsistencies and contradictions in CB’s evidence, but downplayed their significance, 

suggesting the inconsistencies were on “peripheral” points. Relying heavily on CB’s video 

statement, the Crown specifically alleged that WLS sexually assaulted TB “approximately six 

times over the course of the night while she was passed out and unconscious.” Oddly, the Crown 

never referred CB’s evidence about the instance where TB had actively resisted the assault.101 

 Defence counsel argued that CB was an unreliable and incredible witness, suggesting there [80]

were approximately thirty inconsistencies between CB’s different versions of events. He argued 

that CB’s testimony was internally inconsistent and often contradictory, and it was also 

inconsistent with MB’s testimony. He also noted that CB had a motive to lie, since he did not 

want his father living with him in the house.102 

 After the Crown and defence made their initial submissions, the trial judge questioned [81]

counsel about the inferences that were available from the evidence: 

THE COURT: … If I do not find that [TB] was unconscious during the sexual activity, 
what do I do about the rule in Hodge’s Case in terms of what reasonable inferences I can 
draw from [CB]’s description of her as sleeping and pilled up. I think -- I don’t think, and I 
stand to be corrected, that [CB] ever used the words unconscious. 

[CROWN COUNSEL]: No. 

THE COURT: So his descriptions of [TB] are pilled up, which could mean high and/or 
intoxicated, and that she was sleeping. Her eyes were closed. So in terms of specifically 
Count 1, whether or not there was subject [sic] consent to the sexual activity in question, 
what’s do I do with the rule in Hodge’s Case? It can be the only reasonable inference that 
she was not consenting to the sexual activity in question. … 

THE COURT: All right. So that’s my first concern, is if I do not find that -- for both 
counsel, if I do not find that [TB] and unconscious and therefore incapable of consenting to 
the sexual activity in question, what is -- can I convict on the basis of the rule in Hodge’s 
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Case? Is the only reasonable inference that she was not consenting? That’s my first 
issue.103 

 After a brief adjournment, Crown counsel responded. She suggested the rule in Hodge’s [82]

Case did not apply because there was direct evidence of non-consent. The discussion continued: 

THE COURT: There’s no direct evidence of consent, right? Is there direct evidence of 
consent, or nonconsent? 

[CROWN COUNSEL]: I submit the facts support direct evidence of nonconsent, and that 
would be established, one, by the dragging immediately preceding the actual activity 
relating to the sex. The dragging is inconsistent with any sort of consent. Now, even if this 
Court has concerns about whether she was fully asleep, fully passed out, fully unconscious, 
the Court still has to address the question of the dragging, and the Court would have to 
reject [CB]’s evidence in its entirety on the point of dragging to even consider whether she 
would have or could have given consent, and the fact of being dragged I submit is 
inconsistent with any suggestion of consent. … 

 Crown counsel also specifically addressed the possibility that TB was “partially” [83]

conscious, but still incapable of consenting: 

[CROWN COUNSEL]: Yes. And so to the point about consciousness, even putting aside 
the question of whether the rule applies, even if this Court isn’t convinced that she is fully 
unconscious, there still is evidence that would support a finding of semiconsciousness, if I 
can call it that. And so the fact that [CB] does not see her being responsive, whether 
verbally or physically, until [CB] takes the steps of actually approaching her, shoving her 
in some kind of sense, sometimes -- 

THE COURT: I think the words he used is waking her up. 

[CROWN COUNSEL]: Yes. He indicated that -- he described it by putting his hands on 
her at least on one occasion, and so there was some effort involved in reviving her fully 
and bringing her to a state of full consciousness. So it certainly could be the case that Your 
Honour finds that even by the end of the sexual assault, she was in some state of 
semiconsciousness, that she wasn’t fully asleep, but the evidence is still that some effort, 
regardless of how much and regardless of how much time it took [CB] to wake her up fully 
and get her back to the bedroom, that some effort was required, and it’s the fact of the 
effort in bringing her to a state where she could walk, although not as a sober person 
would, per his own evidence. The fact of having to make that additional step to get her to a 
place where she could move, that evidence, even immediately after the sexual assault, 
supports that during and immediately preceding the sexual assault, she would not have 
been in a position to ever give consent.104 

                                                 
103 Appellant’s Record, Vol. II, at 291/28 to 292/17. 
104 Appellant’s Record, Vol. II, at 295/1 to 296/32. 
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 Having received the Crown’s response, the trial judge never raised this issue again in her [84]

discussions with the Crown prosecutor. Remarkably, the trial judge never brought up CB’s viva 

voce evidence about the second alleged sexual assault, where CB had described TB as being 

awake, calling for help, saying “no,” and actively resisting. Nor did the prosecutor mention this 

evidence when she was asked about direct evidence of non-consent. 

F. Trial Judge’s Oral Reasons for Judgment 

 The trial judge delivered brief oral reasons for judgment. She did not review CB’s evidence [85]

in any detail. She instructed herself about how a child’s evidence must not be assessed in the 

same manner as an adult’s evidence, and she recognized that children will often err “about such 

matters as time, place, distance, and collateral detail.” She suggested there is a distinction 

between inconsistencies on “peripheral issues” and “core issues,” and concluded that an child’s 

inconsistency must be on a “core” point to raise reliability concerns: 

Case law draws a distinction between inconsistencies relating to peripheral issues and 
inconsistencies relating to core issues. Inconsistencies or contradictions in a child’s 
evidence that relate to peripheral matters will not cause the Court to reject his evidence. 
Only inconsistencies or contradictions in relation to core issues will lead to concerns about 
reliability.105 

 Without getting into the specifics of CB’s evidence, the trial judge noted as follows: [86]

In terms of the credibility and reliability of [CB]’s testimony, he presented as an honest 
and sincere boy who was genuinely endeavouring to tell the truth. I find he was attempting 
to be truthful with respect to the events he observed in his home on February 5 and 6 [sic] 
of 2017, both in the course of the 715.1 video interview and during his viva voce evidence 
at trial.106 

 The trial judge acknowledged there were “undeniable inconsistencies in [CB]’s evidence.” [87]

But in her view, these related to only “peripheral matters”. She said the “peripheral” 

inconsistencies included, “but [were] not limited to”: 

(1) the exact sequence of events from the time his mother left at approximately 5:00 until 
6:30 AM the following day; 

(2) details regarding where he was and where the adults were when he observed the events 
that occurred that evening and early morning in his home; 

                                                 
105 Appellant’s Record, Vol. II, at 312/27 to 312/31. 
106 Appellant’s Record, Vol. II, at 313/10 to 313/14. 
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(3) the number of phone calls he made to his mother and what was said; and 

(4) who was drinking and/or taking pills in what room in the townhouse.107 

 The trial judge did not discuss any of the other inconsistencies that were highlighted by [88]

defence counsel in his submissions. For example, she did not address his inconsistencies about: 

(1) the production and use of a baseball bat (or bats); (2) the presence of locks on the bedroom 

doors; (3) the number of times WLS engaged in sexual activity with TB; (4) whether there was 

sexual activity between TB and WLS in the morning; (5) whether there had been more instances 

of sexual activity after WLS fought with FL, or whether FL and TB had simply locked the door 

and gone to bed; and (6) whether MB and WLS ever spoke with one another on the telephone. 

 The trial judge suggested that CB was “clearly traumatized” by the events of the evening. [89]

Then, in her crucial, concluding paragraphs, she explained why she accepted CB’s “core” 

evidence about the sexual activity – which she never clearly defined – but was still left with a 

reasonable doubt about whether TB had subjectively consented to the sexual contact: 

[CB]’s testimony with respect to the sexual activity involving the accused and [CB]’s 18-
year-old aunt, who he referred to as his cousin, was, in my view, clear and compelling. He 
described sexual activity that was beyond his vocabulary. He spelled the word "sex". He 
referred to his father’s penis as "his thing" or "his wiener". His descriptions of the sexual 
intercourse involving his father and his cousin were vivid and made more so by his obvious 
discomfort. [CB] testified that he would -- he saw his father’s "naked butt" and [TB]’s 
nakedness, and he would turn away as he did not want to see what was in front of him. 

With respect to count 1 on the Information, the allegation of sexual assault in order to 
prove the offence of sexual assault beyond a reasonable doubt, the Crown must establish 
intentional touching for a sexual purpose as well as a subjective lack of consent on the part 
of the complainant. Consent is defined in section 273.1 of the Criminal Code of Canada as 
a voluntary agreement of the complainant to engage in the sexual activity in question. 

[CB] testified in detail to sexual activity between his father and [TB] on the date in 
question in the living room of his home. I found his evidence on this core issue, on these 
core issues, to be truthful and reliable. Although the testimony of [CB] establishes sexual 
activity involving the accused and the complainant, [TB], on the date in question, there is 
no direct evidence of subjective consent or non-consent on the part of the complainant. 

The complainant, [TB], did not testify. Although one inference, given the evidence of 
[CB], is that [TB] was not consenting to the sexual activity involving the accused, it must 
be the only reasonable inference if the Crown is to prove lack of consent beyond a 
reasonable doubt. The Crown has failed to establish lack of subjective consent on the part 
of the complainant, [TB], beyond a reasonable doubt. In light of the foregoing, I find that 

                                                 
107 Appellant’s Record, Vol. II, at 313/19 to 313/27. 
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the Crown has not established all essential elements of the offence of sexual assault beyond 
a reasonable doubt and as such the accused is acquitted on count 1.108 

 The trial judge went on to acquit WLS of unlawful confinement. She noted there was [90]

evidence of one occasion when TB and FL had their clothes on, and were standing at the door of 

the townhouse. FL had either left the townhouse or was thrown out. Apparently because of this 

opportunity to leave, the trial judge concluded that the Crown had not proven the offence of 

unlawful confinement.109 The trial judge did not address CB’s other evidence that WLS had 

pulled TB back into the townhouse, and threatened her if she tried to leave. Nor did she address 

CB’s evidence that TB was resisting as WLS tried to drag her into the living room. 

 At the Crown’s invitation, the trial judge acquitted the appellant of administering a noxious [91]

substance. But the trial judge convicted the appellant of assaulting CB. She suggested that CB’s 

evidence about being assaulted by his father was “unwavering and consistent”.110 

G. Reasons of the Alberta Court of Appeal 

 The Crown appealed against the acquittals on the sexual assault and unlawful confinement [92]

charges. The Alberta Court of Appeal delivered a brief memorandum of judgment, slightly over 

two pages in length.111 The Court allowed the Crown’s appeal, substituted a conviction for the 

offence of sexual assault, and ordered a new trial on the charge of unlawful confinement. Like 

the trial judge, the Court of Appeal did not review the trial evidence at any length. 

 The Court of Appeal concluded that the trial judge’s discussion with counsel, reproduced [93]

above, reflected an error of law. It drew two inferences about the trial judge’s reasoning from 

this exchange with counsel: 

[5] The trial judge’s reasons are not expansive, but we can infer from the questions 
the trial judge asked of counsel during argument that she acquitted because she did not find 
that “unconsciousness” was the only reasonable inference available on the evidence. We 
infer from that finding that the trial judge believed nothing short of unconsciousness was 
sufficient to establish statutory incapacity. That is an error in law. 

                                                 
108 Appellant’s Record, Vol. II, at 313/40 to 314/29. 
109 Appellant’s Record, Vol. II, at 314/39 to 315/12. 
110 Appellant’s Record, Vol. II, at 315/14 to 316/28. 
111 Appellant’s Record, Vol. I, at 7-13; R v WLS, 2018 ABCA 363. 
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 The Court of Appeal then concluded that, based on the trial judge’s other factual findings, [94]

the only reasonable inference was that the complainant had not subjectively consented to the 

sexual activity in question: 

[6] The respondent did not testify at trial. His counsel conceded that if the court 
accepted the child’s evidence, some convictions would follow. He argued that the court 
should not accept that evidence because it was incredible and unreliable. While the trial 
judge concluded that the absence of subjective consent was not the only inference that 
could be drawn on the evidence at trial, she posited no alternative supportable theory. 
Having accepted the child’s evidence on the core issues relative to sexual assault, the only 
reasonable inference that could have been drawn is that the complainant was at least 
sleeping during one or more of the sexual encounters that evening and she was therefore 
incapable of consenting. 

 Because the Court of Appeal concluded this was the only reasonable finding on the [95]

evidence, it substituted a conviction for sexual assault: 

[7] Moreover, on the evidence, it is clear that there were multiple incidents of sexual 
assault. On at least one occasion, the evidence is that she asked for help and said “leave me 
alone”, or words to that effect. With respect to the charge of sexual assault, we are satisfied 
that the trial judge’s findings of fact, viewed in the light of the applicable law, support a 
conviction for the offence beyond a reasonable doubt; R v McRae, 2013 SCC 60 [sic; 
actual citation is 2013 SCC 68], at para 39; R v Flaviano, 2013 ABCA 219. It follows that 
a finding of guilt should be substituted for the acquittal on the charge of sexual assault. 

 The Court of Appeal also overturned the acquittal for unlawful confinement. The Court of [96]

Appeal noted that the trial judge did not explain why WLS’ alleged threats of violence, or the act 

of dragging TB into the living room, would not have amounted to an unlawful confinement, even 

if there was an opportunity for TB to escape. The Court of Appeal also noted that the trial judge 

had not referred to any of CB’s evidence on these points. Since the trial judge failed to explain 

her conclusion in light of this evidence, the Court of Appeal ordered a new trial on that count.112 

The appellant does not take issue with this aspect of the Court of Appeal’s decision; he did not 

seek leave to appeal on this issue. 

  

                                                 
112 WLS at paras 8-9. 
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PART II: GROUNDS OF APPEAL 

 The appellant respectfully advances three grounds of appeal: [97]

1. The Court of Appeal erred when it inferred trial judge had misunderstood the law of 
consent because of a question the judge asked in a colloquy with counsel. 

2. The Court of Appeal erred, and exceeded the proper scope of a Crown appeal, when it 
drew its own inference about the absence of subjective consent. 

3. The Court of Appeal erred by substituting a conviction when this was not one of the 
“clearest of cases” where the trial judge’s own unimpeachable factual findings would 
have supported a conviction for the offence of sexual assault. 

PART III: STATEMENT OF ARGUMENT 

A. The appellant concedes there must be a new trial. The trial judge’s reasons were 
insufficient to permit meaningful appellate review. 

 The appellant opens with a concession. The trial judge’s decision was flawed. And the [98]

Crown’s appeal should have succeeded – but not for the reasons given by the Court of Appeal. 

 In the Court of Appeal, the Crown’s fallback argument was insufficiency of reasons. A [99]

judge errs when her reasons are insufficient to permit meaningful appellate review.113 This is not 

an easy argument for the Crown. The burden of proof is always on the Crown. Reasonable doubt 

can arise from the absence of evidence. And it is often hard to explain why one is left with doubt. 

Reasons for acquittal are often brief, but still functionally adequate.114 But the appellant 

concedes this argument had merit. 

 There is an unexplained gap in the trial judge’s reasoning. First, the trial judge said she [100]

accepted CB’s “core” evidence about sexual activity in the living room. But then she expressed 

clear doubt about the absence of subjective consent. If CB’s “core” evidence included his 

testimony that TB was actively resisting WLS’s sexual advances at least once, then the trial 

judge’s reasons are baffling. The second incident CB described during his evidence-in-chief left 

no room for ambiguity. 

                                                 
113 R v Sheppard, 2002 SCC 26; R v REM, 2008 SCC 51; R v Sliwka, 2017 ONCA 426. 
114 R v Walker, 2008 SCC 34 at paras 19, 22, 26. 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc26/2002scc26.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc51/2008scc51.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca426/2017onca426.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc34/2008scc34.html
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 In theory, the trial judge could have been left with doubt about whether the complainant [101]

subjectively consented even if she accepted CB’s evidence about the second assault. This would 

be a finding of fact, and would be immune from review on a Crown appeal, no matter how 

tenuous the trial judge’s reasoning. Unfortunately, the trial judge never connected the dots. 

Although she referred to CB’s “core” evidence about sexual activity in the living room, she 

never explained in detail what that “core” evidence was. She did not make explicit findings of 

fact about what she believed happened in the townhouse on February 4 and 5, 2017. Nor did she 

explain why she was left with a reasonable doubt on the question of subjective consent. 

 This rendered her reasons functionally inadequate. We cannot determine if the trial judge [102]

erred in law. She might have misapprehended CB’s evidence. For example, she could have 

simply forgotten that CB testified about the second incident. Or she might have failed to consider 

the evidence as a whole. Or she could have misunderstood the legal elements of sexual assault. 

Or she could have simply rejected some of CB’s claims, based on CB’s concession during cross-

examination that nothing further happened that night. Or she could have been left with more 

doubt about important aspects of CB’s evidence than she articulated in her short reasons. For 

example, when noting she accepted his “core” evidence, she might have only accepted the basic 

fact that sexual activity happened – and not CB’s evidence about what surrounded the sex. 

 But we cannot tell from these brief reasons. We are left to speculate. In the language of [103]

REM, there is no link between the “what” – her doubt about consent – and the “why” – the 

reasons for doubt, despite accepting CB’s “core” evidence.115 Of course, courts must be cautious 

not to “seiz[e] on perceived deficiencies in a trial judge’s reasons for acquittal to create a ground 

of ‘unreasonable acquittal’” that is not open to the Crown.116 The trial judge was entitled to find 

her own facts, even if those findings seem absurd on appeal. But here, it is challenging to explain 

the trial judge’s reasoning process. 

 The Crown has the right to appeal against errors of law. On the unusual facts of this case, [104]

and because of the trial judge’s extremely sparse explanation, this is one of those rare cases 

where terse reasons have frustrated the Crown’s ability to pursue a meaningful appeal. As a 

consequence, the appellant concedes that there must be a new trial on the sexual assault charge. 
                                                 
115 REM at para 17. 
116 Walker at para 2. 
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B. The trial judge’s colloquy with counsel did not disclose a misunderstanding of 
the definition of consent. 

 The Court noted that the trial judge had asked some questions during oral argument. From [105]

these questions, the Court of Appeal inferred the trial judge “acquitted because she did not find 

that ‘unconsciousness’ was the only reasonable inference available on the evidence.” And from 

that, the Court of Appeal inferred that “the trial judge believed nothing short of unconsciousness 

was sufficient to establish statutory incapacity”.117 The Court of Appeal erred in three ways. 

 First, the trial judge’s questions cannot possibly support the inference that she believed [106]

“nothing short of unconsciousness” would be enough to prove incapacity to consent. This is an 

unduly suspicious reading of a benign exchange. The trial judge had simply suggested that, if TB 

was not unconscious, then the absence of subjective consent would need to be the only 

reasonable inference that was available from the evidence the trial judge accepted. 

 This did not misstate the law. Consent is the “voluntary agreement of the complainant to [107]

engage in the sexual activity in question.”118 And consent turns on the “subjective internal state 

of mind towards the [sexual contact], at the time it occurred”.119 Here, the complainant did not 

testify. The field of reasonable inferences was a live issue, particularly if the trial judge did not 

decide to accept all of CB’s evidence. The trial judge did not err by using the expression “not 

consenting” as shorthand for “not consenting, including not capable of consenting.” 

 Incapacity also depended upon what inferences were available. The line between capacity [108]

and incapacity is often blurry, and frequently turns on circumstantial evidence.120 Again, the trial 

judge had simply inquired about what inferences were reasonably available. She never once 

suggested that only unconsciousness could establish incapacity. In her reasons, her actual finding 

was that “the Crown has failed to establish lack of subjective consent”.121 

                                                 
117 WLS at para 5. 
118 Criminal Code s 273.1(1).  
119 R v Ewanchuk, [1999] 1 SCR 330 at para 26; see also R v JA, 2011 SCC 28 at paras 44-50. 
120 R v Haraldson, 2012 ABCA 147 at paras 6-7; R v Al-Rawi, 2018 NSCA 10 at paras 114, 131; 

Elaine Craig, “Judging Sexual Assault Trials: Systemic Failure in the Case of Regina v Bassam 
Al-Rawi” (2017), 95 Canadian Bar Review 179, 2017 CanLIIDocs 102 at pp 186-193. 

121 Appellant’s Record, Vol. II, at 314/22 to 314/29. 

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii711/1999canlii711.pdf
https://www.canlii.org/en/ca/scc/doc/2011/2011scc28/2011scc28.html
https://www.canlii.org/en/ab/abca/doc/2012/2012abca147/2012abca147.html
https://www.canlii.org/en/ns/nsca/doc/2018/2018nsca10/2018nsca10.html
https://commentary.canlii.org/w/canlii/2017CanLIIDocs102.pdf
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 In administrative law, courts are cautioned against going on a “line-by-line treasure hunt [109]

for error”.122 Surely the same principle applies when reviewing a colloquy with counsel. Even if 

the judge’s question was ambiguous, we presume that judges understand the law.123 

 Second, even if the trial judge initially misunderstood the law surrounding capacity, the [110]

prosecutor corrected this misunderstanding. Crown counsel provided a legally accurate response 

to the trial judge’s question. She explained the Crown’s position that “even if this Court has 

concerns about whether she was fully asleep, fully passed out, fully unconscious,” then the Court 

still had to consider CB’s evidence, and in particular, “consider whether [TB] would have or 

could have given consent” (emphasis added). The Crown also specifically addressed whether 

“semi-consciousness” might also support an inference that the complainant was unable to 

consent. The trial judge never quibbled with the Crown’s response. She apparently accepted it. 

There is no reason to believe the trial judge was left with an incorrect understanding of the law. 

 Finally – and most fundamentally – it is trite that exchanges between trial judges and [111]

lawyers are not part of a judge’s reasons. Viscount Simon made the canonical statement: “… [i]t 

was well understood that interlocutory observations of members of the Board or of a Court were 

not judicial pronouncements. They did not decide anything, even provisionally.”124 Or as Jessel 

MR noted in the 19th century: “I distrust dicta in all cases, and especially dicta during 

argument”.125 The principle has been reaffirmed many times, in many courts: 

• Trzop v Canada (2000), 54 DTC 2364 (TCC), aff’d at 2001 FCA 380 at para 24: 
“The purpose of the questions asked by judges in the course of argument is not to 
express their views on the points at issue, but to test the submissions of counsel. 
Nothing said by a judge of any court during the course of argument should be taken 
as an expression of that judge’s opinion on the matter before the court.” 

• Continuing Care Employers' Bargaining Association v AUPE, 2002 ABCA 148 at 
para 78: “[J]udges do not give their judgments in the course of argument. Comments 
during argument are made with a view to obtaining a response to the position stated, 
the concern raised, or the question asked. Such comments are rarely intended by 
judges to be their final word or decision on a matter.” 

• McDonald v Brookfield Asset Management Inc., 2016 ABCA 419 at para 4: 
“[D]iscussions during oral argument are not a part of the reasons of the Court. … 

                                                 
122 CEP Local 30 v Irving Pulp & Paper, 2013 SCC 34 at para 54. 
123 R v Burns, [1994] 1 SCR 656 at p 664; R v Ladret, 2012 BCCA 182 at para 14. 
124 Note at [1942] WN 89, as cited in Faryna v Chorny, [1952] 2 DLR 354 (BCCA) at p 356. 
125 Wallis v Smith (1882), 31 Ch D 243 (Eng CA) at 265. 

https://www.canlii.org/en/ca/tcc/doc/2000/2000canlii129/2000canlii129.html
https://www.canlii.org/en/ca/fca/doc/2001/2001fca380/2001fca380.html
https://www.canlii.org/en/ab/abca/doc/2002/2002abca148/2002abca148.html
https://www.canlii.org/en/ab/abca/doc/2016/2016abca419/2016abca419.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc34/2013scc34.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii127/1994canlii127.pdf
https://www.canlii.org/en/bc/bcca/doc/2012/2012bcca182/2012bcca182.html
https://www.canlii.org/en/bc/bcca/doc/1951/1951canlii252/1951canlii252.pdf
https://books.google.ca/books?id=-c1MAQAAIAAJ&pg=PA265&lpg=PA265
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Appellate courts have repeatedly emphasized that questions asked or opinions 
expressed during oral argument do not necessarily reflect the final position of that 
judge, much less any sort of final adjudication by the panel of the Court.” 

 Examples of this reasoning abound.126 Indeed, this principle is especially well-established [112]

in the Alberta Court of Appeal.127 But here, the Court of Appeal does not appear to have turned 

its mind to the problems of relying on this ambiguous exchange during argument. 

 There are excellent policy reasons to discourage litigants from reaching back into argument [113]

in search of errors of law. Scrutinizing a judge’s preliminary comments will discourage judges 

from asking questions. It will encourage judges to sit mute rather than ask for help. It wrongly 

assumes that judges never educate themselves after argument has concluded, by consulting 

authority or colleagues. And it devalues the importance of reasons for judgment, which are the 

means by which judges communicate their reasoning to litigants and the public. 

C. Even if there was an error of law, that error did not allow the Court of Appeal to 
draw its own inferences about the presence or absence of subjective consent. 

 The proceedings below had the tenor of an unreasonable verdict appeal. But Canadian law [114]

does not recognize an appeal against an unreasonable acquittal.128 The Crown’s right to appeal is 

narrowly circumscribed to questions of law – not questions of fact, or mixed law and fact. In 

George, this Court recently reminded appellate courts this distinction applies even when an 

appellate court believes a trial judge’s factual findings were utterly absurd: 

Whether an error is “legal” generally turns on its character, not its severity. In this case, 
the majority confused these two concepts; it translated its strong opposition to the trial 
judge’s factual inferences (severity) into supposed legal errors (character). Here, that 
was an improper approach, and it disregarded the restraint required by Parliament’s 
choice to limit Crown appeals from acquittals in proceedings by indictment to 
“question[s] of law alone”.129 

                                                 
126 R v Smith (2001), 154 OAC 51 (CA) at para 45; R v Hehn, 2008 BCCA 170 at para 35; R v 

Ladret, 2012 BCCA 182 at para 13; Ganges Kangro v Shepard, 2015 BCCA 522 at para 48. 
127 R v WM, 1995 ABCA 244 at para 11; R v Hodson, 2001 ABCA 111 at paras 33-35; Reilly v 

Walter, 2007 ABCA 52 at para 5 (one JA); R v Johnson, 2010 ABCA 392 at para 14; Toliver v 
Koepke, 2013 ABCA 390 at para 6. 

128 Criminal Code, s 676(1)(a). 
129 R v George, 2017 SCC 38 at para 17, internal quotations and citations removed. 

https://www.canlii.org/en/on/onca/doc/2001/2001canlii20968/2001canlii20968.pdf
https://www.canlii.org/en/bc/bcca/doc/2008/2008bcca170/2008bcca170.html
https://www.canlii.org/en/bc/bcca/doc/2012/2012bcca182/2012bcca182.html
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca522/2015bcca522.html
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https://www.canlii.org/en/ab/abca/doc/2001/2001abca111/2001abca111.html
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https://www.canlii.org/en/ab/abca/doc/2010/2010abca392/2010abca392.html
https://www.canlii.org/en/ab/abca/doc/2013/2013abca390/2013abca390.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc38/2017scc38.html
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 It is an error of law to make a factual finding for which there is no evidence. But this [115]

principle does not extend to a trial judge’s reasonable doubt about an essential fact: 

• R v Biniaris, 2000 SCC 15 at para 33: “…[A]s a matter of law, the concept of 
‘unreasonable acquittal’ is incompatible with the presumption of innocence and the 
burden which rests on the prosecution to prove its case beyond a reasonable doubt.” 

• R v Walker, 2008 SCC 34 at para 22: “A major difference between the position of the 
Crown and the accused in a criminal trial, of course, is that the accused benefits from 
the presumption of innocence. … [W]hereas a conviction requires the prosecution to 
establish each of the factual elements of the offence beyond a reasonable doubt, no such 
requirement applies to an acquittal which, unlike a conviction, can rest simply on the 
absence of proof.” 

• R v JMH, 2011 SCC 45 at para 25: “It has long been recognized that it is an error of law 
to make a finding of fact for which there is no supporting evidence … . It does not 
follow from this principle, however, that an acquittal can be set aside on the basis that it 
is not supported by the evidence.  An acquittal (absent some fact or element on which 
the accused bears the burden of proof) is not a finding of fact but instead a conclusion 
that the standard of persuasion beyond a reasonable doubt has not been met.” 

• R. v Al-Rawi, 2018 NSCA 10 at para 17: “[W]here the evidence was circumstantial, a 
finding of reasonable doubt is not necessarily flawed even in the absence of supporting 
evidence suggestive of an alternative inference … .” 

 When the Court of Appeal observed (at para 6) that “the only reasonable inference that [116]

could have been drawn is that the complainant … was … incapable of consenting,” it is unclear 

whether the Court viewed this as an independent reason to allow the Crown appeal, or whether, 

having identified an error of law, it then relied on this second conclusion to justify substituting a 

conviction. Either way, the Court of Appeal erred. 

i. Unreasonable findings of fact – even absurd findings of fact – are immunized from 
review on a Crown appeal. 

 The trial judge’s specific findings were not entirely clear. She never explained she meant [117]

by the “core” evidence of sexual activity in the living room. But one factual finding was clear: 

she believed the Crown had not proven the absence of subjective consent. 

 Yet the Court of Appeal concluded the only reasonable inference, based on CB’s “core” [118]

evidence, was that the complainant had not consented. If the trial judge did accept all of CB’s 

evidence, the Crown case seems overwhelming to an outsider. But an apparently overwhelming 

case does not entitle an appellate court to overturn a finding of fact. And no matter how 

https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc34/2008scc34.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc45/2011scc45.html
https://www.canlii.org/en/ns/nsca/doc/2018/2018nsca10/2018nsca10.html
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unreasonable the trial judge’s factual finding, no matter how absurd her inference, in the end, this 

remained a question of fact.130 The trial judge’s understanding of the law is reviewed for error.131 

But her factual findings are not. Facts and inferences are beyond the reach of a Crown appeal. 

 The Court of Appeal seemed to believe the trial judge made a factual finding that was [119]

plainly contradicted by other evidence she accepted. But this sort of “Beaudry error” is a species 

of unreasonable verdict appeal,132 and therefore unavailable to the Crown. While the 

reasonableness of a conviction raises a question of law, the reasonableness of an acquittal does 

not.133 Finally, Villaroman’s comments about circumstantial evidence also involved an 

unreasonable verdict appeal by the accused; Villaroman was not an invitation to treat 

unreasonable inferences as errors of law for the purpose of Crown appeals.134 

 After this appeal was decided by the Court of Appeal, Parliament amended the Criminal [120]

Code to deem consent to be a question of law.135 The precise effect of this change is still unclear. 

This provision probably codified the existing principle that the situations legally capable of 

constituting “consent” are matters of law.136 But if it shifts the balance between questions of fact 

and law, or expands the Crown’s right of appeal, it raises significant Charter concerns. This is 

not the appeal in which to resolve these issues. At least for the purposes of this case, the actual 

presence or absence of subjective consent remains a question of fact. 

                                                 
130 R v Al-Rawi at para 100. 
131 Ewanchuk at paras 21-22. 
132 R v Beaudry, 2007 SCC 5; R v Sinclair, 2011 SCC 40; R v WH, 2013 SCC 22 at para 26. 
133 R v Barros, 2011 SCC 51 at para 52. 
134 R v Villaroman, 2016 SCC 33 at paras 38-43. 
135 An Act to amend the Criminal Code and the Department of Justice Act and to make 

consequential amendments to another Act, SC 2018, c 29, s 10(1), assented to on December 13, 
2018, which enacted Criminal Code s 153.1(2.2).  

136 See L. Casavant, et. al., “Legislative Summary of Bill C-51: An Act to amend the Criminal 
Code and the Department of Justice Act and to make consequential amendments to another 
Act” (Ottawa: Library of Parliament, 2018; available online: 
<https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/LegislativeSummarie
s/PDF/42-1/c51-e.pdf>) at pp 15-17. 

https://www.canlii.org/en/ca/scc/doc/2007/2007scc5/2007scc5.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc40/2011scc40.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc22/2013scc22.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc51/2011scc51.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc33/2016scc33.html
https://www.canlii.org/en/ca/laws/astat/sc-2018-c-29/145696/sc-2018-c-29.html
https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/LegislativeSummaries/PDF/42-1/c51-e.pdf
https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/LegislativeSummaries/PDF/42-1/c51-e.pdf
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ii. Identifying a legal error did not allow the Court of Appeal to substitute its own view 
about the only reasonable inference available on the evidence. 

 The power to substitute a conviction is limited to the “clearest of cases”.137 This was not a [121]

clear case. If there was an irreconcilable inconsistency between the trial judge’s factual findings 

– i.e. between her acceptance of CB’s “core” evidence, and her doubt about the complainant’s 

subjective consent – then the inconsistency needs to be resolved at a new trial. 

 An appellate court can only substitute a conviction when “the trial judge’s findings of fact, [122]

viewed in the light of the applicable law,” will support a conviction beyond reasonable doubt 

(emphasis added).138 The trial judge must have made “all the findings of fact necessary to 

support a conviction beyond a reasonable doubt”.139 But here, the trial judge herself never made 

the key factual finding necessary to support a conviction: the absence of subjective consent. To 

repeat, subjective consent and capacity were factual matters.140 A legal error did not entitle the 

Court of Appeal to seize upon a trial judge’s “preliminary” factual findings, and then use these 

preliminary findings to overturn the trial judge’s ultimate factual finding about an element of the 

offence – even if the Court of Appeal believed the preliminary findings compelled that outcome. 

An appellate court must not “make its own findings of fact”.141 

D. There are other reasons this is not one of the “clearest of cases” where the Court 
of Appeal could substitute a conviction. 

i. Because of obvious concerns that the trial judge misapprehended the evidence, it would 
be dangerous to rely on the trial judge’s credibility findings to ground a conviction. 

 The strongest evidence of the absence of subjective consent was CB’s testimony that TB [123]

said “no, leave me alone” as she was lying naked in the living room during the second instance 

of sexual activity that CB mentioned during his evidence-in-chief.142 This statement was likely 

admissible under the “present state of mind” res gestae exception. If believed, it was compelling 

evidence – and would almost certainly prove a lack of subjective consent. 

                                                 
137 R v Audet, [1996] 2 SCR 171 at para 48; see Criminal Code s. 686(4). 
138 R v Katigbak, 2011 SCC 48 at para 50; see also R v McRae, 2013 SCC 68 at para 39. 
139 R v Carson, 2018 SCC 12 at para 43; see also R v Cassidy, [1989] 2 SCR 345 at pp 354-355. 
140 Al-Rawi at para 100. 
141 Katigbak at paras 50, 52; see also R v Morin, [1992] 3 SCR 286 at p 294. 
142 Appellant’s Record, Vol. II, at 127/113 to 127/15. 

https://www.canlii.org/en/ca/scc/doc/1996/1996canlii198/1996canlii198.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc48/2011scc48.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc68/2013scc68.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc12/2018scc12.html
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii25/1989canlii25.pdf
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii40/1992canlii40.pdf
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 If the trial judge had truly accepted CB’s evidence about the second sexual assault, and if [124]

the trial judge had truly concluded that TB made this statement, then her reasons make even less 

sense. The trial judge found that “there is no direct evidence of subjective consent or non-consent 

on the part of the complainant.”143 But no means no.144 Surely a victim’s cry for her attacker to 

stop, admissible under a hearsay exception, is some direct evidence of non-consent. If the trial 

judge really believed everything CB said, her failure to mention this evidence is perplexing. 

 Instead, it seems quite likely the trial judge either overlooked, or implicitly rejected, at [125]

least some of CB’s evidence. Recall that the second alleged assault, where TB was clearly 

described as awake, went unmentioned during the Crown’s submissions. If the trial judge 

overlooked this important evidence, her credibility findings are cast into doubt. Her credibility 

assessment could have been grounded on significant misunderstandings about the record. 

 In this sense, the Court of Appeal’s reasoning seems internally inconsistent. On the one [126]

hand, the Court of Appeal believed the trial judge had erred by overlooking powerful evidence of 

unlawful confinement – including one instance unlawful confinement linked directly to an 

alleged sexual assault. The failure to mention or explain this evidence was declared a legal error. 

Yet on the other hand, the Court of Appeal was content to rely on the trial judge’s credibility 

findings to ground a conviction for sexual assault. Credibility must be assessed on the basis of all 

the evidence.145 If the judge erred by overlooking important evidence, how can we confidently 

rely on her credibility findings about related matters? 

ii. A child witness does not need to be inconsistent on a “core” point for the child’s 
evidence to raise reliability concerns. 

 The trial judge recognized some “undeniable inconsistencies” in CB’s evidence.146 Yet [127]

despite the inconsistencies, she accepted his allegations. In her view, CB’s evidence about the 

“sexual activity between his father and [TB] on the date in question in the living room of his 

                                                 
143 Appellant’s Record, Vol. II, at 314/19 to 314/20. 
144 See Criminal Code s 273.1(2)(d). 
145 See e.g. Ewanchuk at para 29; R v Hoohing, 2007 ONCA 577 at para 15; R v Ryon, 2019 

ABCA 36. 
146 Appellant’s Record, Vol. II, at 313/16. 

https://www.canlii.org/en/on/onca/doc/2007/2007onca577/2007onca577.html
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home” – what she described as the “core issue” – was “truthful and reliable.”147 In reaching this 

conclusion, the trial judge relied on appellate guidance about how to evaluate the evidence of a 

child. She summarized her understanding of these rule as follows: 

Case law draws a distinction between inconsistencies relating to peripheral issues and 
inconsistencies relating to core issues. Inconsistencies or contradictions in a child’s 
evidence that relate to peripheral matters will not cause the Court to reject his evidence. 
Only inconsistencies or contradictions in relation to core issues will lead to concerns 
about reliability.148 

 Respectfully, the trial judge misstated the law. [128]

 There is no question that triers of fact should approach the evidence of a young person [129]

differently than they approach the evidence of an adult.149 Minor inconsistencies on peripheral 

issues, such as dates or locations, are common. These problems are no reason to automatically 

reject the child’s evidence.150 An inability to “recount precise details and communicate the when 

and where of an event with exactitude” does not imply a child has “misconceived what happened 

to them and who did it.”151 The days of mandatory corroboration have long passed. And a child’s 

evidence is no longer considered inherently unreliable.152 

 But the trial judge’s restatement of the law involved a logical fallacy. True, peripheral [130]

inconsistencies do not always imply that a child’s evidence is unreliable. But it does not follow 

that peripheral inconsistencies will never suggest a child’s evidence is unreliable, or that only 

inconsistencies on core aspects of the child’s evidence are capable of casting a child’s evidence 

into doubt. Such a sweeping rule would have absurd results. A child witness’s evidence could be 

utterly inconsistent and incredible on scores of issues, but as long as the child’s basic allegation 

remained unshaken, a conviction could follow. The trial judge’s approach ignored the reality 

that, once a witness is shown to be dishonest or unreliable on some points, the trier of fact may 

be left with doubt about all of his evidence.153 This is as true for children as any other witness. 

                                                 
147 Appellant’s Record, Vol. II, at 314/15 to 314/17. 
148 Appellant’s Record, Vol. II, at 312/27 to 312/31. 
149 See e.g. R v F(CC), [1997] 3 SCR 1183 at paras 47-48. 
150 R v W(R), [1992] 2 SCR 122 at p 134. 
151 R v B(G), [1990] 2 SCR 30 at p 55. 
152 R v Find, 2001 SCC 32 at para 102. 
153 R v MG (1994) 73 OAC 356 (CA) at para 27; R v Ghomeshi, 2016 ONCJ 155 at para 139. 
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https://www.canlii.org/en/ca/scc/doc/2001/2001scc32/2001scc32.html
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 Courts are far less suspicious of the evidence of children than they once were. But the shift [131]

away from the old, skeptical approach does not mean that a child’s evidence must be believed 

unless the child contradicts himself on the very essence of his allegations. The trial judge’s 

approach – which would deem a child reliable until the child was contradicted on a “core” matter 

– would be a return to the sort of rigid, categorical reasoning this Court has rejected. Indeed, in 

W(R) itself, the Court cautioned against “hard and fast rules” or a return to rigid stereotypes.154  

 Similarly, in F(CC), the Court did not say that a trial judge could only consider [132]

inconsistencies between a s. 715.1 statement and viva voce evidence if those inconsistencies 

went to the heart of the child’s evidence. The Court cautioned that inconsistencies about 

“peripheral” matters should be “assessed in context,” but still recognized that “trier of fact must 

be wary of any evidence which has been contradicted” (emphasis added).155 

 The trial judge’s misstatement of the law was not an isolated mistake in a lengthy and [133]

otherwise flawless decision. It was a statement of evidentiary principle, of central importance to 

the trial judge’s reasoning process in this case, found in a very short judgment. It would be 

dangerous to substitute a conviction based on this flawed fact-finding process. 

 The trial judge also quoted from a BC Court of Appeal decision that stated some important [134]

evidentiary principles correctly.156 But she did not recite the whole paragraph. As read, and as 

reproduced in the transcript, the second quoted sentence suggests “There is no rule … [ellipsis in 

transcript] the trier of fact should look to the totality of the inconsistencies in order to assess 

whether the witness’ evidence is reliable.” This is the opposite of the proposition found within 

the first sentence she quoted. Although it is possible the transcriptionist made a punctuation 

error, given the ambiguous record, this quote cannot rehabilitate the trial judge’s analysis. 

                                                 
154 W(R) at p 134. 
155 F(CC) at para 48. 
156 Appellant’s Record, Vol. II, at 312/38 to 313/5, citing R v RWB (1993), 24 BCAC 1 (CA) at 

para 29, as reproduced in R v JWR, 2007 BCCA 452 at para 80. RWB was cited favourably by 
this Court in FH v McDougall, 2008 SCC 53 at para 57. 

https://www.canlii.org/en/bc/bcca/doc/2007/2007bcca452/2007bcca452.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc53/2008scc53.html
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iii. There were significant contradictions within CB’s evidence that went unaddressed. 

 Several of the inconsistencies in CB’s evidence were anything but peripheral. Inconsistent [135]

or contradicted testimony about how a baseball bat materialized,157 or whether the bedroom 

doors could lock,158 or whether WLS spoke with MB on the phone that night,159 all went to the 

heart of CB’s narrative. Other apparent inconsistencies were even more important, such as: 

• Upon TB’s return to the bedroom after the first assault, whether WLS had pushed FL into 

the wall and knocked him unconscious, or whether FL simply pushed him to the ground 

and told him to go to bed.160 

• Whether FL had actively intervened in an attempt to stop the second sexual assault in the 

living room, or whether he was unconscious at the time.161 

• Whether TB was awake or asleep during the sexual assaults.162 

• Whether there were was a further sexual assault after FL and WLS fought with one 

another in the living room.163 

• Whether another sexual assault took place in the morning.164 

• Whether WLS had sex with TB two or three times over the course of the evening, or 

whether he had sex with her five or six times.165 

 Some of these inconsistencies related to whether an offence was committed. It is difficult [136]

to identify a more “core” issue than whether the sexual assault occurred. These problems are far 

cry from the peripheral issues mentioned in W(R), such as a child’s confusion about a precise 

                                                 
157 Appellant’s Record, Vol. II, at 175/7 to 176/8; 185/14 to 186/22.  
158 Appellant’s Record, Vol. II, 108/23 to 108/37; 127/12 to 127/17; 129/12 to 129/34; 159/27 to 

159/30; 168/7 to 168/25; 188/14 to 188/17; 189/41 to 190/8; 191/32 to 191/39; 193/13 to 
193/16; 193/37 to 193/41; 217/39 to 218/19. 

159 Appellant’s Record, Vol. II, at 122/32 to 124/16; 220/5 to 220/6; 227/28 to 227/39. 
160 Appellant’s Record, Vol. II, at 91/5 to 92/41; 161/141 to 162/11. 
161 Appellant’s Record, Vol. II, at 127/12 to 127/17; 128/22 to 128/27. 
162 Appellant’s Record, Vol. II, at 66/34 to 66/39; 125/41 to 128/24; 157/27 to 158/7. 
163 Appellant’s Record, Vol. II, at 189/15 to 191/23; 191/8 to 191/23. 
164 Appellant’s Record, Vol. II, 128/36 to 131/7; 167/20 to 171/27. See also 715.1 Video 

Statement, 13:09:49 to 13:10:29; 13:24:00 to 13:24:17. 
165 Appellant’s Record, Vol. II, at 189/15 to 191/23; 191/8 to 191/23. See also 715.1 Video 

Statement, at 13:37:35 to 13:39:17. 
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time or location.166 And this was not a case where the witness was describing numerous 

instances of abuse over the course of years; it involved a single night.167 Inconsistencies about 

how an assault occurred, or who was present, may be very important.168 Even one serious 

inconsistency can undermine the reliability of a complainant’s evidence:  

… Inconsistencies on minor matters or matters of detail are normal and are to be 
expected. They do not generally affect the credibility of the witness. This is particularly 
true in cases of young persons. But where the inconsistency involves a material matter 
about which an honest witness is unlikely to be mistaken, the inconsistency can 
demonstrate a carelessness with the truth. …169 

 The appellant concedes there is some ambiguity in the record. Some of the apparent [137]

inconsistencies might have explanations. But the trial judge never identified, discussed, or 

reconciled these problems with CB’s evidence.170 A trial judge does not need to describe every 

consideration that led up to a credibility finding, or explain every frailty in the evidence. But 

these were important points. The gaps in trial judge’s reasons demonstrate why this is not a clear 

case in which to substitute a conviction. 

E. Conclusion 

 Legally, this is not a complex appeal. This Court does not need to make any new law. But [138]

this case is a good example of why appellate courts should be extremely cautious before 

overturning an acquittal and substituting a conviction. 

 In this case, the trial judge was faced with a complex, multi-faceted narrative that was [139]

filled with what appeared to be significant contradictions. Her findings of fact were terse and 

sometimes perplexing. The trial judge’s credibility finding did not justify the Court of Appeal 

substituting a conviction in the face of her equally clear factual finding that the Crown had not 

proven an element of the offence. 

 Unfortunately for everyone, there must be a new trial. [140]

                                                 
166 W(R) at p 134. 
167 Compare R v HSB, 2008 SCC 52 at paras 4, 14-15. 
168 See e.g. R v Markell (2001), 146 OAC 397 (CA) at para 2. 
169 MG at para 27, per Galligan J.A., for the majority. 
170 See e.g. R v Braich, 2002 SCC 27 at para 23; R v AM, 2014 ONCA 769 at paras 14-18. 
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PART IV: COSTS

[141] The appellant does not seek costs.

PART V: RELIEF SOUGHT

ll42lThe appellant respectfully requests that this appeal be allowed, the sexual assault

conviction be overtumed, and the matter be remitted for a new trial.

PART VI: SUBMISSIONS ON SENSITIVITY

[143] There is a ban on publishing any information that could identify the witnesses and

complainants in this matter, made under section 486.4 of the Criminal Code. Since there is a

familial relationship between the parties, this ban extends to the name of the appellant. The

names of everyone involved will need to be anonymized when the Court deposits its judgment.

Alt of which is respectfully submitted at Edmonton, Alberta, this 11th day of February ,2}lg.

G

t',
Dane F. Bullerwell
Counsel for the A WLS

James C. Wegener
Counsel for the Appellant, WLS
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