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Overview

FACTUM OF THE AMICUS CURIAE
PART I – OVERVIEW
1.

In the division of legislative responsibilities within the Canadian federation, Parliament’s
power to adopt criminal laws pursuant to s. 91(27) of the Constitution Act, 1867 represents
something of an anomaly. Contrary to most enumerated heads of power in ss. 91 and 92 of
the Constitution Act, 1867, the criminal law is not limited to a defined and discrete category
of subjects. Rather, this Court has repeatedly confirmed that the animating quality of a
criminal law will be that this law is motivated by a legitimate criminal law purpose.

2.

The purpose-based nature of the criminal law power poses unique challenges to, and has
certain implications for, judicial assessments of the constitutional validity of laws that are
alleged to be ultra vires s. 91(27). These challenges and implications are engaged in the
present appeal, which requires this Court to determine whether the Genetic NonDiscrimination Act, SC 2017, c. 3, is a valid exercise of Parliament’s authority to enact
criminal law. The amicus curiae accordingly submits that the following principles should
guide the Court’s analysis.

3.

First, the requirement that criminal laws be motivated by a legitimate criminal law purpose
will be met where the law represents a rational means of addressing a reasoned apprehension
that a given activity or phenomenon poses a risk of harm to human life, physical or
psychological security, or fundamental social values.

4.

In assessing whether an impugned law is motivated by a legitimate criminal law purpose,
courts must however take care not to conflate their own role with Parliament’s policymaking prerogative. Accordingly, there should be no requirement that an activity be
sufficiently evil, or pose an actual risk of harm, to justify being subject to criminal prohibition
and sanction. Were courts required to conclude that a certain threshold of harm is met before
Parliament could adopt criminal prohibitions in respect of an activity, this would amount to
obliging courts to second-guess elected officials’ policy choices.

5.

Respect for these policy choices likewise means that the party challenging a law must show
a clear absence of a reasoned apprehension of harm in order to establish that Parliament was
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not acting in furtherance of a legitimate criminal law purpose. This is consistent with the
presumption of constitutionality.
6.

Second, because the criminal law power is purpose-driven rather than subject-driven, it is to
be expected that the adoption of criminal laws will impact matters that otherwise lie squarely
within provincial jurisdiction. This Court should resist invitations to use concepts like
cooperative federalism or the “balance of federalism” to limit the scope of outcomes that are
a natural consequence of the structure and operation of the Canadian Constitution.

7.

Finally, in setting the limits of the criminal law, courts should once again strive to minimize
the risk of passing normative judgment about the wisdom of Parliamentary policy decisions
and thus usurping the legislative role. Accordingly, the principal focus in a pith and
substance analysis should always be on whether the stated purpose of a law matches the
actual aims underpinning its adoption, and whether the law’s true purpose can justify an
exercise of the criminal law power.

8.

The manner in which a law addresses a given problem and the degree to which a law appears
to create a regulatory scheme should not, in and of themselves, be determinative of the law’s
validity: at most, they may incite courts to more carefully assess the existence of a rational
link between the mechanism adopted by Parliament and the law’s stated purpose.

9.

Based on a pith and substance analysis that is conducted in line with these principles, the
amicus submits that the Genetic Non-Discrimination Act is intra vires s. 91(27) of the
Constitution Act, 1867. The evidence clearly demonstrates that in adopting this Act,
Parliament was motivated by a reasoned apprehension that obliging individuals to undergo
genetic tests or to disclose the results of such test in contractual settings could result in
physical and psychological harm to persons who suffer from, or are at risk of, genetic
maladies. The purpose of the Act’s prohibitions and penalties is thus to protect vulnerable
groups from negative physical and psychological impacts as well as a social outcome that a
majority of Parliament has deemed to be morally wrong. These aims may properly ground
Parliament’s exercise of the criminal law power.
----------

-3Factum of the Amicus Curiae

Question at Issue
PART II – QUESTION AT ISSUE

10.

The following reference question was posed by the Government of Quebec to the Court of
Appeal in decree 522-2017 dated May 21, 2017:
La Loi sur la non-discrimination génétique édictée par les articles 1 à 7
de la Loi visant à interdire et à prévenir la discrimination génétique
(L.C. 2017, c. 3) est-elle ultra vires de la compétence du parlement du
Canada en matière de droit criminel selon le paragraphe 91(27) de la
Loi constitutionnelle de 1867?

11.

The amicus will address the following issues that are relevant to a determination of the stated
reference question:
a.

What sort of “legitimate criminal law purpose” is required to establish an exercise of
the criminal law power?

b.

What is the scope of the criminal law power vis-à-vis subjects that ordinarily fall
within provincial jurisdiction?

c.
12.

What are the limits of the criminal law power?

The amicus submits that an application of the principles that emerge in response to these
questions leads to the conclusion that the Genetic Non-Discrimination Act is intra vires
s. 91(27) of the Constitution Act, 1867.
---------PART III – SUBMISSIONS OF THE AMICUS CURIAE

A.
13.

The Scope and Nature of the Criminal Law Power
It is by this point a long-established proposition that Parliament’s ability to enact criminal
laws pursuant to s. 91(27) of the Constitution Act, 1867 is a broad, plenary power that covers
a potentially vast array of human activities.1 This Court has however noted that “like a work

RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 SCR 199, para. 28 (“RJRMacdonald”); Scowby v. Glendinning, [1986] 2 SCR 226, p. 238 (“Scowby”).
1

-4Factum of the Amicus Curiae

Submissions of the Amicus Curiae

of art, [criminal law] is something that may be easier to recognize than define.” 2 The
jurisprudence addressing s. 91(27) reflects the Court’s ongoing struggle to adopt a definition
of criminal law that strikes the appropriate balance between a restrictively categorical
approach and one that fails to impose any meaningful limits on Parliament’s authority to
adopt criminal legislation.
14.

The early jurisprudence interpreting s. 91(27) attempted to identify specific subject matters
whose “very nature belongs to the domain of criminal jurisprudence.”3 This effort was soon
abandoned out of two related concerns: that restricting the criminal law power in such a
manner would make it difficult for Parliament to respond to emerging social problems, and
that some activities that were otherwise regulated by the provinces could properly be the
subject of criminal legislation in certain respects – such that it was not possible to identify a
distinct “nature” inherent in any given activity.4 Accordingly, in the Proprietary Articles
Trade Association case, Lord Atkin explicitly repudiated the idea that the criminal law could
be “confined to what was criminal law of England or of any Province in 1867” and confirmed
instead that the power “must extend to legislation to make new crimes.”5

15.

In fact, in that case, Lord Atkin adopted the laxest definition of the criminal law power to
date. Rejecting the idea that criminal laws must sanction behaviour that is, at the very least,
morally reprehensible, he held that the only standard for assessing a law’s validity under
s. 91(27) was whether an act was prohibited with penal consequences.6

16.

This, too, proved an unsatisfying and unworkable definition, insofar as it opened the door to
a broad invasion of provincial jurisdiction by Parliament so long as Parliament adhered to

2

Knox Contracting Ltd. v. Canada, [1990] 2 SCR 338, p. 347.
Canada (Attorney General) v. Alberta (Attorney General), 1921 CanLII 399 (UK JCPC), p. 518,
Viscount Haldane; see also Att'y-Gen'l for Ontario v. Canadian Wholesale Grocers Ass'n, [1923]
2 DLR 717 (ON CA), p. 623.
4
See Re Reciprocal Insurance Legislation, [1924] AC 328, pp. 799-800. See also Toronto Electric
Commissioners v. Snider, [1925] AC 396 (JCPC), p. 409; Reference re: Validity of the Combines
Investigation Act and of s. 498 of the Criminal Code, [1929] SCR 409, pp. 422-425 (“Reference
re: Combines Investigation Act”).
5
Proprietary Articles Trade Association v. Canada (Attorney General), [1931] 2 DLR 2, pp. 910.
6
Ibid.
3
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the formulaic requirements of a prohibition and penalty established by Lord Atkin. The
turning point came with this Court’s decision in the Margarine Reference, in which the Court
definitively renounced a purely formulaic view of the criminal law power.7 Rand J. rejected
the argument that s. 5(a) of the Dairy Industry Act,8 which provided that “no person shall
manufacture, import into Canada, or offer, sell or have in his possession for sale, any
oleomargarine, margarine, butterine, or other substitute for butter, manufactured wholly or
in part from any fat other than that of milk or cream,” was intra vires s. 91(27) simply
because it had a criminal form. He held that:
A crime is an act which the law, with appropriate penal sanctions,
forbids; but as prohibitions are not enacted in a vacuum, we can
properly look for some evil or injurious or undesirable effect upon the
public against which the law is directed. That effect may be in relation
to social, economic or political interests; and the legislature has had in
mind to suppress the evil or to safeguard the interest threatened.9
17.

Rand J. insisted that the necessary inquiry was to examine the legislation in question to
determine whether the prohibition was enacted “with a view to a public purpose which can
support it as being in relation to criminal law. Public peace, order, security, health, morality:
these are the ordinary though not exclusive ends served by that law […].”10 On such an
analysis, Rand J. held that the Dairy Industry Act was ultra vires s. 91(27) since it did not
appear to be motivated by any of these recognized criminal law purposes.11

18.

Accordingly, since the Margarine Reference, this Court has consistently held that for a law
to be valid under s. 91(27) of the Constitution Act, 1867, it must contain a prohibition, a
sanction, and a valid criminal law purpose – which the Court has referred to a “legitimate
public purpose”.12

Reference re Validity of Section 5(a) of the Dairy Industry Act, [1949] SCR 1 (“Margarine
Reference”).
8
RSC 1927, c. 45.
9
Margarine Reference, p. 49 (emphasis added).
10
Ibid, p. 50.
11
Ibid.
12
RJR-MacDonald, para. 33.
7
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A great deal of ink has been spilled over what constitutes a valid criminal law purpose and
how to determine if one exists, subjects that are addressed in the sections below. However,
what is clear is that since at least the Margarine Reference, if not earlier, there has been a
jurisprudential consensus that the criminal law is not – unlike most other federal heads of
power,13 and all provincial heads of power – grounded in specific subject matters; in fact,
“the jurisprudence properly recognizes that confining the criminal law power to precise
categories is impossible.”14

20.

The driving characteristic of this head of power is rather the purpose that motivates
Parliament to impose a prohibition backed by a penalty on a given activity. While certain
subjects, such as acts to deliberately harm human security, are sometimes considered
“traditional criminal law matters”15 – and indeed, these subjects may more naturally lend
themselves to criminal prohibition because they have an obvious link to a recognized
criminal law purpose – this is something of a misnomer since no subjects, whether otherwise
federal or provincial, are excluded by their very nature from the reach of the criminal law.

21.

This still leaves the question of what a “legitimate criminal law purpose”16 is and how to
determine whether one exists – the crux of the characterization exercise in an assessment of
the validity of allegedly criminal legislation where, as in the present case, there is no question
that the formal requirements of a criminal law are met. The amicus turns to these questions
in the next section.

13

With the exception of Parliament’s power under the national emergency branch of its

jurisdiction to pass laws for the peace, order, and good government of Canada: see Re: AntiInflation Act, [1976] 2 SCR 373 (“Anti-Inflation Act Reference”).
Reference re Assisted Human Reproduction Act, 2010 SCC 61, para. 43 (“Reference re AHRA”)
(emphasis added).
15
See e.g., R. v. Morgentaler, [1993] 3 SCR 463, pp. 495-496 (“Morgentaler”), 512; Westendorp
v. The Queen, [1983] 1 SCR 43, para. 19 (“Westendorp”); Scowby, p. 240.
16
While the terms “legitimate public purpose” and “legitimate criminal law purpose” are often
14

used interchangeably in the jurisprudence, the amicus suggests that, given that in principle every
law has a public purpose but not necessarily one that can justify the exercise of the criminal law
power, the term “legitimate criminal law purpose” should be preferred.
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The Requirement of a Legitimate Criminal Law Purpose
The amicus submits that a law may be found to be motivated by a valid criminal law purpose
when that law represents a rational attempt by Parliament to respond to a reasoned
apprehension that a given activity or phenomenon poses a risk of harm to human life,
physical or psychological security, or fundamental social values. The analysis of whether
this is the case should be conducted in line with the principles set out below.
i.

23.

Criminal laws may be adopted for multiple purposes

First, courts should resist adopting a siloed approach to the recognized criminal law
purposes, treating them as mutually exclusive and thus requiring parties to pigeonhole
legislation that might resist such an exercise because it addresses a given problem for
multiple or interrelated reasons. This is in fact what several parties and interveners to the
present appeal do at length, focusing on why, in their view, the Genetic Non-Discrimination
Act is or is not motivated by any one or the other of the individual recognized purposes that
may underpin criminal laws.17

24.

This approach is inconsistent with McLachlin C.J.’s caution in the Reference re Assisted
Human Reproduction Act to the effect that “[a] crabbed, categorical approach to valid
criminal law purposes is … inappropriate”18 because “[c]riminal law objectives, such as
peace, order, security, morality, and health do not occupy separate watertight
compartments.” Rather:
The question in each case is whether the matter of the legislation at issue
relates to one or more of the recognized criminal law purposes, or a
similar objective. Criminal laws will often engage more than one
objective, and the objectives may overlap with each other.19
Indeed, McLachlin C.J. noted that the recognized criminal law purposes “may focus on the
same concerns,” such that,

17

Factum of the Attorney General of Canada, esp. paras. 32, 41, 62, 98; Factum of the Attorney
General of Québec, paras. 68 ff; Factum of the Canadian Life and Health Insurance Association,
paras. 19-20, 23-27; Factum of the Attorney General of Saskatchewan, paras. 30, 40-44.
18
Reference re AHRA, para. 43.
19
Ibid, para. 46 (emphasis added).
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[i]n exercising its criminal law power, Parliament is not confined to a
single purpose or a given combination of purposes. What is required is
that the legislation, properly characterized and considered in light of the
various objectives advanced, serves legitimate criminal law purposes.20
25.

In the same vein, the listed criminal law purposes should not be treated as exhaustive – such
an approach was rejected in the Margarine Reference,21 and McLachlin C.J. reiterated in
2010 that laws may bear “some similar purpose” to those listed in the Margarine Reference
and still constitute valid criminal law.22

26.

Accepting that the common criminal law purposes are non-exhaustive and that they may
overlap also paves the way for recognizing that the criminal law may be validly engaged
when a single one of these purposes cannot clearly be identified – as may be said to be the
case when the purpose invoked is, broadly, the protection of vulnerable groups, a motivation
that can encompass apprehensions of both actual harm and the contravention of fundamental
moral principles. In Malmo-Levine, for instance, the Court recognized that the ultimate goal
of protecting vulnerable groups could validly underpin exercises of the criminal law power;23
in that case, this goal encompassed both practical concerns about the possibility of selfinflicted harm arising from marijuana consumption, and moral alarm about marijuana use.24

27.

Likewise, certain offences in the Criminal Code demonstrate a preoccupation with the
protection of human dignity (such as the prohibitions on hate speech, defamatory libel, and
encouraging genocide,25 and arguably the prohibitions on bigamy and polygamy26). While
these offences might not necessarily be easily categorized into the criminal law purposes
listed in the Margarine Reference, they reflect legislative efforts both to prevent the

20

Ibid, para. 59.
Margarine Reference, p. 50.
22
Reference re AHRA, para. 43.
23
R. v. Malmo-Levine; R. v. Caine, 2003 SCC 74, para. 76 (“Malmo-Levine”); see also Rodriguez
v. British Columbia (Attorney General), [1993] 3 SCR 519, p. 595 (“Rodriguez”); Morgentaler,
pp. 74-75.
24
Morgentaler, p. 77.
25
See Part VIII of the Criminal Code, RSC 1985 c. C-46, arts. 297 ff, 318, 319.
26
Arts. 290 and 293 of the Criminal Code; see also Reference re: Section 293 of the Criminal
Code of Canada, 2011 BCSC 1588, paras. 881-904.
21
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occurrence of tangible harms and to maintain a society grounded in certain fundamental
values.
28.

Accordingly, courts should not be concerned with attempting to (often artificially) determine
whether the purpose of a given law checks one of four distinct boxes. Rather, they should
ask themselves whether Parliament adopted the law in response to a reasoned apprehension
of harm about a given activity or phenomenon.
ii.

29.

Criminal laws must be adopted in response to a reasoned apprehension of
harm

In the Reference re Assisted Human Reproduction Act, McLachlin C.J. and LeBel and
Deschamps J.J. agreed that Parliament’s intent in adopting the Assisted Human Reproduction
Act must be evaluated by asking whether Parliament was acting on the basis of a “reasoned
apprehension of harm”.27 However, they disagreed on what this requirement means in
practice, that is, whether Parliament must demonstrate that the activity it prohibits causes
actual harm.

30.

In that regard, McLachlin C.J. proceeded from a stance of deference to Parliamentary
choices, stating that “Parliament is entitled to use the criminal law power to safeguard the
public from conduct that may have an injurious or undesirable effect on the health of
members of the public.”28 Accordingly, she held that the Assisted Human Reproduction Act
as a whole was intra vires Parliament because “[i]t targets conduct that Parliament has found
to be reprehensible.”29 In short, McLachlin C.J. refrained from passing her own judgment on
the reprehensibility of the conduct in question, and accepted that actual proof that conduct
was clearly injurious was not necessary for Parliament to validly adopt criminal legislation
prohibiting it.

31.

LeBel and Deschamps J.J., however, appeared to advocate for a more stringent standard that
would require proof of a “real evil”30 or an easily demonstrable risk, regardless of the

27

Reference re AHRA, paras. 50, 56 (McLachlin C.J.); 236, 238, (LeBel and Deschamps J.J).
Ibid, para. 57, McLachlin C.J. (emphasis added).
29
Ibid, para. 30, McLachlin C.J.
30
Ibid, para. 240, LeBel and Deschamps J.J.
28
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purpose for which Parliament is legislating.31 To them, many provisions of the Assisted
Human Reproduction Act were ultra vires Parliament because the evidence in the record –
principally, a report of the Royal Commission on New Reproductive Technologies – did not
establish a social consensus that the prohibited activities were reprehensible or that they
constituted a real threat to human health or society.32
32.

This disagreement over the applicable standard persists in the present case. The Appellant,
on the one hand, reiterates McLachlin C.J.’s caution that “there is no constitutional threshold
of harm.”33 The Attorney General of Quebec, on the other, goes even further than LeBel and
Deschamps J.J., advocating for an analysis that requires proof that the prohibited conduct
itself poses a “real danger” to health or safety in order for Parliament to have the right to
enact a criminal prohibition over that conduct.34 Accordingly, when considering the Genetic
Non-Discrimination Act, the Attorney General of Quebec treats as highly indicative the
absence of empirical evidence that conclusively demonstrates that Canadians have been
victims of discrimination35 on the basis of the results of their genetic tests.36 In a similar vein,
the Attorney General of British Columbia urges the Court to adopt the requirement of proof
of a strong social consensus that an emerging activity or thing is evil in order to permit
Parliament to prohibit it using the criminal law.37

33.

The requirement for Parliament to have a reasoned apprehension of harm when adopting
criminal legislation remains a sound basis for determining whether Parliament acted in
pursuit of a legitimate criminal law purpose, particularly when legislating with respect to

31

Ibid, para. 241, LeBel and Deschamps J.J.
Contrast ibid, para. 248, LeBel and Deschamps J.J. (prohibited activities, for which there was
“a consensus in society that these activities threaten the future of the human race”) with para. 251
(“[n]othing in the record suggests that the controlled activities should be regarded as conduct that
is reprehensible or represents a serious risk to morality, safety or public health … Assisted human
reproduction was not then, nor is it now, an evil needing to be suppressed”).
33
Factum of the Appellant, para. 51, citing Reference re AHRA, para. 56; see also Syncrude Ltd.
v. Canada (Attorney General), 2016 FCA 160, para. 75.
34
Factum of the Attorney General of Quebec, paras. 40, 49-50.
35
As defined in the Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, c 11; and the Charter of Human Rights and
Freedoms, CQLR c C-12.
36
Factum of the Attorney General of Quebec, para. 49.
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Factum of the Attorney General of British Columbia, paras. 2-3 and 50.
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novel activities, technologies, or social circumstances. There is no reason to depart from this
standard, which must apply regardless of the purpose or combination of purposes invoked to
justify the adoption of a criminal law: the ultimate motivation underlying that legislation
must be to avoid reasonably apprehended harm to individuals or to society as a whole.
34.

As mentioned at the outset, the amicus submits that the requirement of a reasoned
apprehension of harm will be met when Parliament has acted on a rational perception that a
prohibited activity poses or has the potential to pose a danger to human life, physical or
psychological security, or fundamental social values – that is, “our central moral precepts.”38
Any proposed analysis that requires evidence of a specific threshold of actual harm, or of a
social consensus as to the reprehensible nature of impugned conduct, should be rejected.

35.

If proof of actual harm were the standard, courts would be required to draw their own
conclusions from the evidence that was before elected officials (or indeed, potentially other
completely extrinsic evidence) and to pass judgment on the adequacy of Parliament’s
assessment of that evidence in order to determine whether the threshold of “actual harm” is
met. With respect, this would amount to a direct invitation to courts to question the wisdom
of Parliamentary policymaking and to substitute their own appreciation of the nature and
scope of a given problem for that of Parliament.

36.

This is not the courts’ role in a division of powers analysis. In assessing the pith and
substance of legislation, courts consider what Parliament did and intended to do, not whether
it was justified in doing so.39 This does not imply, of course, that courts may never opine on
whether legislative action is justified; to the contrary, courts are required to make such
assessments when a law is contested on the basis of the Charter.40 The text of the Charter
itself requires all limits on Charter rights to be justified in a free and democratic society;41
as the ultimate arbiters of whether state action is constitutional, the courts must determine
whether the state has made out a justification for a limitation of rights in any given case,
based on proof of the existence of a real problem and the proportionality of the government’s

38

Reference re AHRA, para. 50, McLachlin C.J.
Ibid, para. 45.
40
Ibid, para. 50.
41
Canadian Charter of Rights and Freedoms, s. 1.
39

- 12 Factum of the Amicus Curiae

Submissions of the Amicus Curiae

response. Such socio-political determinations are, however, simply not relevant in a division
of powers case, and this Court should take care not to let the distinct elements of different
legal analyses bleed into one another.
37.

The adoption of an analytical approach that requires an evidentiary demonstration of a
threshold of harm moreover has serious practical consequences. A requirement of proof of
actual harm would severely impede Parliament’s ability to proactively address emerging
problems, contrary to this Court’s acknowledgment that the criminal law may be used
preventively.42 In particular, Parliament would be unable to legislate to head off the harm
that might result from novel activities or technologies whose impact has not yet been, and
perhaps cannot yet be, conclusively demonstrated by evidence. In short, reducing
Parliament’s role to a merely reactive one would diminish legislators’ ability to respond to
matters of public concern and is contrary to this Court’s confirmation that Parliament is
entitled to act on the basis of a reasoned apprehension of harm “even if on some points ‘the
jury is still out’.”43

38.

The same analytical approach should apply when the alleged basis of a criminal law is a
moral purpose. The Attorney General of British Columbia articulates a legitimate concern
that if the notion of morality is not delineated in some way, Parliament could claim to rely
on morality to adopt all manner of legislation relating to provincial subject-matters.44
However, any attempt at delineation must still respect the division of responsibilities
between courts and legislators.

39.

While the definition of a “reasoned apprehension of harm” may be more elusive when a law
has a moral justification, this Court has already made some attempts at articulating the notion
of morality that may be incorporated into a reasoned apprehension of harm requirement. The
Court has noted that morality “does not include mere ‘conventional standards of propriety’
but must be understood as referring to societal values beyond the simply prurient or

42

R. v. Swain, [1991] 1 SCR 933, p. 999; Goodyear Tire and Rubber Company of Canada Limited
v. The Queen, [1956] SCR 303, p. 308; see also Malmo-Levine, para. 130.
43
Malmo-Levine, para. 78.
44
Factum of the Attorney General of British Columbia, paras. 1 and 46-47.
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prudish.”45 Likewise, in Reference re Assisted Human Reproduction Act, the Chief Justice
suggested that “[m]oral disapprobation is itself sufficient to ground criminal law when it
addresses issues that are integral to society.”46 Reading these concepts together, this suggests
that criminal laws grounded in morality should reflect Parliament’s perception of a threat to
what a majority of legislators themselves consider to be some fundamental moral precept.
40.

However, the evaluation of reasoned apprehension of harm should not entail an analysis of
whether other members of society share the moral concerns of a majority of Parliament (that
is, whether the issue in question is objectively a matter of grave importance across Canada).
Accordingly, the Attorney General of British Columbia’s suggestion that courts require
evidence demonstrating a “social consensus” that a given activity is reprehensible or “evil”
should be rejected.

41.

Not only is it far from clear what could demonstrate the existence of a social consensus, what
degree of consensus may be required before Parliament can act, and how Parliament is to
know that this consensus exists. More fundamentally, adopting a standard according to
which courts must be satisfied that there is social consensus about the propriety of a given
activity would once again improperly require courts to second-guess policy choices in the
division of powers context, taking them into the heart of what is intrinsically the legislative
sphere. The determination that a given issue is of fundamental social importance must
ultimately be left to the democratically elected body whose job is to measure the pulse of
society and craft legislative responses.

42.

For the same reason, the fact that an activity has been permitted for years cannot
independently bar Parliament from determining that continuing to permit this activity is
undesirable because it may harm individuals or society more broadly. It is elected
representatives’ responsibility to decide whether it is time to look at old practices in a new
light based on changing social mores and concerns. As this Court emphasized in HydroQuébec, “the Constitution must be interpreted in a manner that is fully responsive to

45

Ibid, para. 77, citing Labatt Breweries of Canada Ltd. v. Attorney General of Canada, [1980] 1
SCR 914, p. 933 (“Labatt Breweries”); R. v. Butler, [1992] 1 SCR 452, p. 498; R. v.
Murdock, (2003) 11 C.R. (6th) 43 (ON CA), para. 32.
46
Reference re AHRA, para. 50.
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emerging realities and to the nature of the subject matter sought to be regulated” and
accordingly, “[t]he criminal law must be able to keep pace with and protect our emerging
values.”47 To conclude otherwise would contradict “the well-established principle that the
definition of the criminal law is not ‘frozen as of some particular time’.”48
43.

Hydro-Québec in fact illustrates that the criminal law already can and does reflect changing
social norms, and that Parliament has already used the criminal law to respond to new
practical and moral problems. The legislation at issue in Hydro-Québec – the Canadian
Environmental Protection Act – was adopted in 1999.49 Prior to that time, Parliament had
not used the criminal law to control the amount and conditions under which harmful
substances such as polychlorobiphenyls could enter into the environment. This Court
nevertheless recognized that it was legitimate for Parliament to do so on the basis that
protecting the environment was, in part, a new and emerging value in Canadian society (one
with both tangible and moral dimensions).50
iii.

44.

The party contesting a law must prove the absence of reasoned apprehension
of harm

In a division of powers analysis, Parliament must be presumed to act rationally and within
the proper sphere of its jurisdiction.51 This is consistent with the presumption of
constitutionality, which places the onus on the party challenging legislation to establish its
invalidity.52 Accordingly, there should not be any burden on the party defending a criminal

R. v. Hydro-Québec, [1997] 3 SCR 213, paras. 86, 127 (emphasis added) (“Hydro-Québec”).
RJR-MacDonald, paras. 46-47.
49
Canadian Environmental Protection Act, 1999, SC 1999, c. 33.
50
Hydro-Québec, paras. 123-124, citing Ontario v. Canadian Pacific Ltd., [1995] 2 SCR 1031,
para. 55.
51
See Re The Farm Products Marketing Act, [1957] SCR 198, p. 255: “There is a presumptio
juris as to the existence of the bona fide intention of a legislative body to confine itself to its own
sphere and a presumption of similar nature that general words in a statute are not intended to
extend its operation beyond the territorial authority of the Legislature.” Cited with approval by
Major J. in Siemens v. Manitoba (Attorney General), 2003 SCC 3 (“Siemens”); and Ritchie J. in
Nova Scotia Board of Censors v. McNeil, [1978] 2 SCR 662, p. 688 (“McNeil”).
52
Manitoba (A.G.) v. Metropolitan Stores Ltd., [1987] 1 SCR 110. See also Reference re Firearms
Act (Can.), 2000 SCC 31, para. 25 (“Firearms Reference”); Severn v. The Queen, 2 SCR 70,
p. 103; McKay v. The Queen, [1965] SCR 798, pp. 803-804; McNeil, pp. 687-688; R. v. Bernshaw,
[1995] 1 SCR 254, para. 29.
47
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law to establish, with evidence, that Parliament had adopted the legislation on the basis of a
reasoned apprehension of harm. Rather, it is incumbent on the party challenging a law to
establish that Parliament did not or could not have any reasoned apprehension of harm when
enacting the impugned legislation.
45.

This approach coheres with the Court’s treatment of the emergency powers branch of
Parliament’s jurisdiction to adopt laws in furtherance of peace, order, and good government
in Canada (“POGG”) – the other head of power whose exercise is rooted not in Parliament
legislating with respect to a specific subject, but rather on Parliament having a specific
intention, the furtherance of which permits it to adopt laws relating to matters that otherwise
fall squarely within provincial jurisdiction.

46.

Parliament’s authority under the emergency branch of POGG “give[s] to Parliament for all
purposes necessary to deal with the emergency, concurrent and paramount jurisdiction over
matters which would normally fall within exclusive provincial jurisdiction”53 – an
extraordinary extension of jurisdiction that has the potential to vastly outpace the scope of
the criminal law power. Despite this, in the Anti-Inflation Act Reference, a majority of this
Court refused to undertake an evidentiary analysis to determine whether an actual
emergency existed in order to decide whether that Act was intra vires this branch of POGG:
When, as in this case, an issue is raised that exceptional circumstances
underlie resort to a legislative power which may properly be invoked in
such circumstances, the Court may be asked to consider extrinsic
material bearing on the circumstances alleged, both in support of and in
denial of the lawful exercise of legislative authority. In considering such
material and assessing its weight, the Court does not look at it in terms
of whether it provides proof of the exceptional circumstances as a
matter of fact. The matter concerns social and economic policy and
hence governmental and legislative judgment. It may be that the
existence of exceptional circumstances is so notorious as to enable the
Court, of its own motion, to take judicial notice of them without reliance
on extrinsic material to inform it. Where this is not so evident, the
extrinsic material need go only so far as to persuade the Court that there

53

Anti-Inflation Act Reference, p. 463, Beetz J.
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is a rational basis for the legislation which it is attributing to the head
of power invoked in this case in support of its validity.54
47.

The inquiry for a rational basis for Parliament’s conclusion that there is a national emergency
involves a bare assessment of Parliament’s stated motivations rather than an in-depth
analysis of the nature and extent of the problem being addressed. As Professor Hogg
explains, the Court “carefully disclaims any judicial duty to make a definitive finding that
an emergency exists.”55

48.

Accordingly, “a judgment declaring the Act to be ultra vires could only be justified by
reliance on very clear evidence that an emergency had not arisen when the statute was
enacted.”56 Not only does this set a high bar that requires courts to accord a significant degree
of deference to the Parliamentary judgment on which the law was adopted, but Professor
Hogg also points out that on this standard, “it is not necessary for the proponents of the
legislation to establish a rational basis, it is for the opponents of the legislation to establish
the absence of a rational basis.”57 This again is consistent with the presumption of
constitutionality.

49.

Courts should follow the same approach to determine whether Parliament had acted based
on a reasoned apprehension of harm to adopt legislation under its criminal law power. The
party challenging the legislation must establish, on the basis of the evidence available to
legislators or of legislative debates themselves, either that no rational link could be drawn
between the prohibited activity and the alleged apprehended harm, or that the debates reveal
intentions that contradict Parliament’s stated purpose – for instance, illustrating that far from
acting on the basis of apprehended harm, Parliament was clearly motivated by entirely
distinct concerns.58 This is not only consistent with the Court’s analytical approach to the
national emergency branch of POGG; it also maintains a proper respect for the distinct roles
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Ibid., pp. 422-423.
Peter W. Hogg, Constitutional law of Canada, 5th ed., vol. 1 (Toronto: Thomson Reuters, 2017),
p. 17-27.
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Anti-Inflation Act Reference, p. 439 (emphasis added).
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Hogg, Constitutional Law of Canada, p. 17-27 (emphasis added).
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of the courts vis-à-vis legislators and reflects the nature of the limits of the criminal law
power, as discussed in Part D, below.
C.
50.

Some Criminal Laws will Necessarily Impact Provincial Matters
Since no subjects are per se outside the reach of the criminal law power, it follows that
Parliament could in principle legislate criminal prohibitions in respect of all matters listed
in s. 92 of the Constitution Act, 1867 – provided it does so in furtherance of a legitimate
criminal purpose. This is a reality of Canadian federalism.

51.

Indeed, Parliament has frequently adopted criminal laws in relation to various subjects that
otherwise plainly fall within provincial jurisdiction, such as employment, the marketing and
sale of goods and services, and securities. An entire section of the Criminal Code is devoted
to fraudulent transactions in respect of contracts and trade,59 which includes prohibitions on
fraud;60 the publication of false materials in a securities prospectus;61 and refusing to employ
or terminating the employment of an individual because they are a member of a union.62

52.

Other, narrower legislation likewise criminally prohibits matters that clearly fall within s. 92
of the Constitution Act, 1867. For instance, the provisions of the Assisted Human
Reproduction Act held by this Court to be intra vires s. 91(27) include prohibitions on
surrogacy contracts for monetary consideration as well as on the purchase or sale of gametes,
embryos, and other human reproductive material.63 The Controlled Drugs and Substances
Act addresses the possession and sale of narcotic substances, a form of property.64 The
Tobacco Products Control Act contained valid prohibitions (with exceptions) on the sale and
marketing of tobacco products, and imposed certain requirements for warnings on and the
format of tobacco packaging, absent which the sale of tobacco products was prohibited.65
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Criminal Code, arts. 379-427.
Criminal Code, art. 380. See also Reference re: Combines Investigation Act, p. 413.
61
Criminal Code, art. 400; see also Smith v. The Queen, [1960] SCR 776, p. 781.
62
Criminal Code, art. 425(a).
63
Assisted Human Reproduction Act, SC 2004, c. 2, ss. 6-7.
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Controlled Drugs and Substances Act, SC 1996, c. 19, ss. 4(1), 5(1), 56.
65
Tobacco Products Control Act, RSC, 1985, c. 14 (4th Supp.), SC 1988, c. 20, ss. 3, 4-9, 11-16,
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Even though these criminal prohibitions all target or targeted industries or forms of property
that would normally be subject to provincial control, courts have recognized them as valid
exercises of the criminal law power precisely because they were motivated by legitimate
criminal law purposes.66
53.

Far from constituting an improper intrusion on provincial jurisdiction, valid criminal laws
that affect otherwise provincial matters are protected by the double aspect doctrine,
according to which matters “which in one aspect and for one purpose fall within the
jurisdiction of a province over the subjects designated by one or more of the heads of s. 92,
may in another aspect and for another purpose, be proper subjects of legislation under s. 91,
and in particular under head 27.”67 The double aspect doctrine permits concurrent adoption
of both federal and provincial legislation with respect to the same subject, provided the
purpose of the federal law falls within Parliament’s jurisdiction, while the provincial law’s
purpose falls within provincial jurisdiction.68 This has been held to be true for any number
of matters including firearms,69 gaming,70 and criminal procedure.71

54.

Indeed, as Duff J. put it in Re: Combines Investigation Act:
You cannot create a new criminal offence without directly affecting
civil rights. The characteristic rules of the Criminal Law, rules designed
for the protection of the State and its institutions, for the security of
property and the person and public order, rules for the suppression of
practices which the Criminal Law notices as deserving chastisement by
the State, and so on, all are rules restricting the liberty of action of the
subjects of the State, and in that sense affecting civil rights; but such
acts and neglects are not, as a rule, viewed by the Criminal Law in their
juristic aspect, but in their actual effects, physical or moral, as harmful

Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44, para. 45 (“PHS
Community Services Society”); RJR-MacDonald, paras. 201-202, Major J. See also Labatt
Breweries, pp. 933-34: “That there is an area of legitimate regulations in respect of trade practices
contrary to the interest of the community such as misleading, false or deceptive advertising and
misbranding, is not under debate.”
67
Hodge v. The Queen (Canada), [1883] 9 AC 117 (CP), para. 30.
68
Reference re Securities Act, 2011 SCC 66, para. 66 (“Securities Reference”); Canadian Western
Bank v. Alberta, 2007 SCC 22, para. 30 (“Canadian Western Bank”).
69
Firearms Reference, para. 52.
70
Siemens, para. 22; R. v. Furtney, [1991] 3 SCR 89, p. 103.
71
Di Iorio and Fontaine v. Warden of the Common Jail of Montreal and Brunet, [1978] 1 SCR
152, p. 207.
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to some interest which it is the duty of the State to protect. They are
concerned primarily not with rights, with their creation, the conditions
of their exercise, or their extinction; but with some evil or some menace,
moral or physical, which the law aims to prevent or suppress through
the control of human conduct.72
55.

One consequence of the double aspect doctrine is that in areas where provinces have already
legislated with respect to a given activity, the imposition of a criminal prohibition on that
activity may lead to an override of provincial regulatory schemes as a result of the doctrine
of federal paramountcy: where federal and provincial laws conflict operationally or the
provincial law frustrates the purpose of the federal legislation, the federal law will prevail to
the extent of the inconsistency.73 While such an outcome can unquestionably be frustrating
to the provinces affected, it is ultimately a normal consequence of the exercise of the criminal
law power.

56.

As Lamer C.J. noted in the Provincial Judges Remuneration Reference, the doctrine of
paramountcy is “of fundamental importance” to the Canadian legal system and has roots
dating back to Confederation: “I would venture that the doctrine of paramountcy follows
from the desire of the confederating provinces ‘to be federally united into One Dominion’.”74
Accordingly, this Court recognized in Scowby that “Parliament’s legislative jurisdiction
properly founded on s. 91(27) may have a destructive force on encroaching legislation from
provincial legislatures, but such is the nature of the allocation procedure in ss. 91 and 92 of
the Constitution.”75

57.

To give but one example, until very recently, the Controlled Drugs and Substances Act
contained blanket prohibitions on the possession and trafficking of cannabis and other drugs,
except as authorized under its regulations; these prohibitions had repeatedly been upheld as
valid criminal law.76 As a result of federal paramountcy, there was almost no room for
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provinces to regulate the cannabis market (since no legal market existed except one for
medical marijuana) or the use of the product (since, again with the exception of medical
marijuana, individual possession was illegal).
58.

With the recent coming into force of the Cannabis Act, which legalized possession of up to
30 grams of licit cannabis by individuals over 18 years of age,77 the provinces and territories
have adopted diverse and often comprehensive legislative schemes regulating the sale,
advertising, and use of cannabis products.78 These varied approaches to cannabis regulation
are based on local needs, concerns, and moral views about who should have access to
cannabis products and in what circumstances. They often reflect painstaking efforts to arrive
at an equilibrium between the rights of cannabis users, vendors, and third parties – resulting
in regulatory frameworks that are unquestionably far more nuanced than the blunt
prohibitions of the Narcotics Control Act.

59.

Yet should the next federal government decide that it is unsatisfied with the results of the
experiment in cannabis legalization and re-criminalize simple possession of cannabis out of
moral opprobrium or in order to protect vulnerable groups from the drug’s effects,
paramountcy would once again render all these nuanced provincial regulatory schemes
inoperative. The impact on provincial jurisdiction over property and civil rights or purely
local matters would be severe, effectively precluding the provinces from setting policy in
this regard based on local opinions and needs.

60.

While such a result may be frustrating to the provinces, it would nevertheless be a normal
consequence of the doctrines of double aspect and federal paramountcy – and ultimately, of
the Canadian constitutional scheme. Consequently, to the extent the provinces wanted
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Cannabis Act, SC 2018, c. 16, s. 8(1).
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cannabis regulation that reflected local needs and priorities, any solution in this regard would
need to be politically negotiated, not dictated by the courts.
61.

Parties to this appeal nevertheless argue that the Court has an obligation to consider the
principle of federalism in the pith and substance analysis, 79 with the underlying implication
that the scope of an “intrusion” on provincial jurisdiction is relevant. This type of argument
has some precedent; in the Firearms Reference, for instance, provincial interveners
suggested that the extent of a federal law’s impact on provinces’ ability to regulate a subject
under one of their own heads of power may be a valid consideration for determining whether
that law is ultra vires Parliament.80 Such an analysis is perfectly appropriate when dealing
with heads of power that cover specific subject matters: to the extent that Parliament’s
purported regulation of one subject impedes a province from legislating with respect to
another subject that is clearly within provincial jurisdiction, this can be a strong indicator
that the federal law’s impact on provincial jurisdiction is far more than incidental,
demonstrating that the federal law is actually concerned with regulation of the provincial
subject-matter.

62.

However, respectfully, an analysis driven by the scope of a federal intrusion into provincial
jurisdiction is not appropriate for assessing whether a law is criminal, precisely because
criminal laws may legally affect subjects that otherwise fall within s. 92 of the Constitution
Act, 1867. Were the extent of the intrusion onto provincial jurisdiction potentially
determinative of or even particularly relevant to the pith and substance analysis for allegedly
criminal laws, it is easy to imagine how complete prohibitions on a variety of activities could
appear constitutionally problematic. Re-criminalization of simple possession of cannabis
would, for instance, unquestionably have an enormous impact on provincial jurisdiction that
would, based on this argument, suggest that Parliament had exceeded the bounds of
s. 91(27). Yet such a conclusion would potentially contradict the required assessment of
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whether the motivation for the reinstated criminal prohibition constitutes a legitimate
criminal law purpose.
63.

For the same reason, emergent federalism doctrines such as the principle of cooperative
federalism should not be used to impose new limits on the scope of the criminal law power.
Indeed, this Court has consistently and recently recognized that “[t]he principle of
cooperative federalism … cannot be seen as imposing limits on the otherwise valid exercise
of legislative competence.”81 In the Reference re Securities Act, the Court held that while
flexibility and cooperation are important, they do not modify or override the separation of
powers established by the written text of the Constitution:82 “The ‘dominant tide’ of flexible
federalism, however strong its pull may be, cannot sweep designated powers out to sea, nor
erode the constitutional balance inherent in the Canadian federal state.”83

64.

As such, reliance on general notions that modern Canadian federalism favours cooperation
or balance cannot by itself justify a finding that a law is ultra vires s. 91(27). Limits on
Parliament’s criminal jurisdiction must be grounded in clearer principles that can be given
consistent application by the courts.

D.

Limits on the Criminal Law Power
i.

65.

Absence of a legitimate criminal law purpose and colourability

The above discussion may make the criminal law power seem limitless. Of course, that is
not the case: the substantive requirement of a legitimate criminal law purpose not only
characterizes but ultimately constrains the criminal law power. Where Parliament is not
motivated by such a purpose, the law in question must be ultra vires s. 91(27). This may be
the case either where the stated purpose of the law does not reflect a rational attempt to
address a reasoned apprehension of harm; or where the stated purpose of the law disguises
legislators’ actual intentions in adopting it, in which case the law will constitute a colourable
effort to invade provincial jurisdiction.
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The concept of colourability is referred to in the division of powers jurisprudence more
generally, not solely in relation to the criminal law power, although this Court has
periodically identified colourability as the principal limit on s. 91(27).84 However, the
jurisprudence does not consistently define this notion. Generally speaking, the idea of
colourability is underpinned by the perception that the legislator was not genuinely
motivated by a law’s stated purpose; the French term, “loi déguisée”, implies that the courts
must be alert for signs that the legislator is attempting to cloak an intrusion on the jurisdiction
of the other head of power in the guise of valid regulation of its own subject-matter.

67.

At times, this Court has appeared to distinguish between legislation that is merely ultra vires
and that which is colourable.85 In RJR-MacDonald, for instance, the Court seemed to
acknowledge that the requirements of criminal law were distinct from colourability, writing
that, “[i]f a given piece of federal legislation contains [the necessary criminal law] features,
and if that legislation is not otherwise a “colourable” intrusion upon provincial jurisdiction,
then it is valid as criminal law.”86 Elsewhere, the Court has characterized as colourable
legislation that is “cloaked in the proper constitutional form” but nevertheless constitutes an
“improper” attempt to interfere with matters in another jurisdiction;87 colourability likewise
exists where it is clear that Parliament has acted under an “improper” motive or was “taking
over provincial powers under the guise of the criminal law”88 (a definition that, admittedly,
itself could perhaps use some clarification).

68.

Yet in other cases, this Court has used “colourability” merely to refer to the fact that a law
that purportedly falls within federal jurisdiction is, in pith and substance, provincial
legislation (or vice versa).89 In Hydro-Québec, La Forest J. noted that the only qualification
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that had been attached to the criminal law power is that it could not be employed colourably
– a determination that required an assessment of the purpose of enacting the legislation in
question.90 Later in Reference re Assisted Human Reproduction Act, McLachlin C.J. likewise
stated that “provided it is not a colourable intrusion upon provincial jurisdiction (i.e. one not
supported by a valid criminal law purpose), Parliament is entitled to use the criminal law
power to safeguard the public from conduct that may have an injurious or undesirable effect
on the health of members of the public […].”91 This remark illustrates the inherent difficulty
of extricating the validity of purportedly criminal legislation from the question whether it is
colourable in the sense of disguising an improper purpose, since the analysis of the validity
of a criminal law turns almost entirely on the purpose underpinning it, and it may be difficult
to tell whether Parliament has attempted to disguise its true intentions.
69.

The amicus submits that the notion of colourability is not, and should not be treated as,
necessarily coextensive with a law being ultra vires. A law may lack a valid criminal law
purpose without constituting an improper attempt to invade provincial jurisdiction: it might
simply be impossible to establish any rational basis to apprehend that a given activity is or
could be harmful. In Boggs v. R., for instance, this Court found that a criminal prohibition
on driving with a provincially suspended license was ultra vires Parliament because there
was “no readily discernible community interest in the criminalization of the administration
of a wholesale or retail licensing system.”92 In the language of reasoned apprehension of
harm, one would say that there was no rational basis on which to assume or apprehend that
driving with a license that could have been suspended for any number of reasons (including
failure to pay a licensing fee) posed any kind of danger to the public or was otherwise morally
objectionable. In such a case, there is simply an absence of a purpose that could ground the
exercise of the criminal law power – but nothing that would indicate a disguised attempt to
invade provincial jurisdiction.

(Minister of Small Business, Tourism and Culture), 2002 SCC 31, para. 26, referring to The Queen
v. Sutherland et al., [1980] 2 SCR 451, pp. 455-457.
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On the other hand, courts may be entitled to conclude that legislation is colourable if a
rational link between alleged apprehended harm and the prohibitions and penalties in
question could exist, or the legislation contains a statement of purpose that could ground an
exercise of the criminal law power, but the evidence (notably, the legislative record) clearly
demonstrates that Parliament was actually pursuing a different goal. While not a case
involving an alleged exercise of the criminal law power, the 1993 Morgentaler decision
provides a possible useful illustration: the Nova Scotia Medical Services Act, whose
regulations prohibited abortions performed outside of hospitals, contained the stated purpose
of maintaining a single high-quality health-care delivery system for all Nova Scotians,93 but
the legislative record revealed that the true purpose motivating the adoption of that
prohibition was a “common and emphatically expressed” moral opposition to abortion;
discussion of healthcare policy was “conspicuously absent from most of the legislative
proceedings.”94 While this Court in fact explicitly refrained from characterizing that
legislation as colourable,95 the amicus considers that the case could have fit the bill had the
Court been convinced that the Nova Scotia legislature had attempted to improperly disguise
its true intentions.

71.

In either case, however, the focus remains on whether Parliament has truly enacted the
legislation in question in response to a reasoned apprehension that the prohibited activity
would cause harm to life, personal security, or fundamental social values. Provided the
formal requirements of a criminal law are met, this is the only other analysis relevant to
establishing whether a law falls within s. 91(27).

72.

Accordingly, to the extent that the parties and interveners raise other factors for the Court to
consider in their analysis of a law’s pith and substance, the amicus submits that some factors
should not be independently indicative of an impugned law’s validity; at most, they can alert
courts to scrutinize whether a rational link exists between the stated purpose and the means
chosen to achieve it. This will be the case, for instance, where it appears that the prohibition
may not directly address the apprehended harm, or where the law looks more like a complex
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regulatory scheme than like “typical” criminal legislation consisting of prohibitions and
penalties. Other factors, such as the position of the Attorney General who would normally
defend the impugned legislation, simply have no bearing on the analysis.
ii.
73.

Efficacy of a chosen means to a stated end

The mere fact that a legislative approach to a given problem appears to be incomplete,
indirect, or even unlikely to achieve the purpose that is said to motivate the law cannot drive
the pith and substance analysis. In fact, it will rarely be relevant.

74.

This Court has repeated over the years that the efficacy of a chosen legislative measure is
not a legitimate consideration in the pith and substance analysis: “The goal in a pith and
substance analysis is to determine Parliament’s underlying purpose in enacting a particular
piece of legislation; it is not to determine whether Parliament has chosen that purpose wisely
or whether Parliament would have achieved that purpose more effectively by legislating in
other ways.”96 Indeed, in the Firearms Reference, the Court put it quite bluntly:
Determining the legal effects of a law involves considering how the law
will operate and how it will affect Canadians. The Attorney General of
Alberta states that the law will not actually achieve its purpose. Where
the legislative scheme is relevant to a criminal law purpose, he says, it
will be ineffective (e.g., criminals will not register their guns); where it
is effective it will not advance the fight against crime (e.g., burdening
rural farmers with pointless red tape). These are concerns that were
properly directed to and considered by Parliament. Within its
constitutional sphere, Parliament is the judge of whether a measure is
likely to achieve its intended purposes; efficaciousness is not relevant
to the Court’s division of powers analysis.97

75.

To hold otherwise would be to open the door to improper judicial scrutiny of policy choices
that may have entailed balancing multiple competing social and economic considerations –
again, something that courts must do in Charter cases, not when the division of powers is at
issue. It would moreover directly contradict the consistent jurisprudence of this Court to the
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effect that Parliament may legally take an indirect or “circuitous” path to achieve a proper
criminal law purpose.98
76.

The caveat is that courts should not refrain from examining the means adopted in furtherance
of a given purpose in all circumstances. Where at first glance there appears to be a substantial
disconnect between the proclaimed ends of legislation and the means chosen to achieve
them, courts may assess whether there is a rational explanation for Parliament’s choice to
operationalize its purpose in a particular way. This may be the case when the law in question
does not directly prohibit the activity Parliament is trying to suppress, but instead prohibits
other activities. If the record does not reveal any rational link between stated purpose and
choice of means, and the court cannot itself arrive at an explanation using reason and logic,
these may be indicators that the law in question bears an “alternative or ulterior purpose.”99

77.

The Ward case may be instructive in this regard. The Court concluded in obiter that the
impugned prohibition on the sale of certain types of seals was ultra vires Parliament’s
criminal law power because it lacked a criminal law purpose. It did so in part because the
prohibition was on the sale of seals, not their killing.100 However, in reference to the record
(which did not contain any legislative debates, only a variety of reports 101), the Court also
noted that “nothing indicates that it was ethical considerations that led to the s. 27
prohibition.”102 Given the prima facie disconnect between the measure adopted and any valid
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criminal law purpose, the absence of evidence that would establish a logical link to the
impugned measure, and a context where Parliament had adopted legislation regulating
economic transactions, the Court’s skepticism that the law was motivated by moral
opprobrium over seal killing could be justified.
78.

That said, even Ward must be read with caution, since it is not clear how much or what type
of evidence would have satisfied the Court that the prohibition on the sale of seals had been
adopted in response to moral concerns. Precisely because criminal law may be used to
regulate subjects that would otherwise fall within provincial jurisdiction, there is an inherent
risk that setting an exigent standard of proof for the connection between stated purpose and
chosen means will inadvertently create artificial limits on the criminal law power.

79.

As such, the requirement should be that of a rational link between chosen means and stated
ends, not hard evidence that a particular type of criminal prohibition would be an effective
way of dealing with a problem – an approach that was, in any event, already rejected by this
Court.103
iii.

80.

The line between prohibition and regulation

Some parties to this appeal claim that the Genetic Non-Discrimination Act amounts to direct
regulation of the insurance industry.104 It is worth mentioning that these arguments are not
based on the Act having a regulatory form, since it contains nothing more than prohibitions
and sanctions; the Act does not create specific behavioural standards and then criminalize
their contravention.

81.

However, the jurisprudence more broadly reflects a concern about distinguishing criminal
prohibitions from pure regulation (particularly of specific industries); 105 the Reference re
Assisted Human Reproduction Act, for instance, was essentially decided based on Cromwell
J.’s conclusion that the vast majority of the Assisted Human Reproduction Act constituted
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wholesale regulation of “virtually every aspect of research and clinical practice in relation
to assisted human reproduction.”106 In this context, the amicus submits that addressing the
question of what impact (if any) the apparently “regulatory” form of legislation has on an
assessment of its validity as criminal law rounds out the analysis of the limits of Parliament’s
power under s. 91(27).
82.

Drawing a coherent line between criminal prohibition and a scheme that is fundamentally
“regulatory” is difficult to do in practice, and is not alone a satisfactory ground on which to
determine that the legislation is not properly criminal law. Deciding whether something is
“regulatory” as opposed to merely prohibitory entails a certain evaluation of the means
chosen by Parliament to achieve its purpose. In RJR-MacDonald, for instance, the appellants
contended that the Tobacco Product Control Act was regulatory because it contained a
detailed set of exemptions from criminal prohibition. This Court of course acknowledged
that criminal laws may properly contain exemptions that clarify the contours of a criminal
prohibition.107 It also recognized that the appellants’ argument ultimately amounted to an
objection to the means, or mechanism, by which Parliament had chosen to pursue its aims.

83.

That being the case, the caution set out above with respect to evaluating a law’s efficacy
applies with equal force where the party contesting the law objects to the fact that the law
creates standards according to which an exemption from criminal prohibition can be
established. The solution, in the amicus’ submission, is the same as the approach that should
be adopted when the law’s means appear unresponsive to its stated ends: the focus should
always remain on whether a legitimate criminal law purpose underpins the chosen
mechanism. The analysis should not treat the complexity of a legislative scheme as a
definitive marker of constitutional infirmity. Instead, courts should once more ask whether
there is a basis to conclude that the scheme in question – including whatever system it creates
for determining what is subject to criminal prohibition and what is not – was adopted in
response to a reasoned apprehension that the activity at issue poses or may poses harm.
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La Forest J.’s analysis in Hydro-Québec reflects such a methodology. In that case, the
disagreement between the majority and the dissent lay in whether certain provisions of the
Canadian Environmental Protection Act were valid criminal law or merely wholesale
regulation of the environment. Writing for the majority, which upheld that Act’s regulations
as intra vires s. 91(27), La Forest J. rejected the view that the prohibition of certain toxic
substances originated in a regulation, breach of which gave rise to criminal sanction. He
instead concluded that the “regulatory” sections of the Act simply created a means to
determine which chemical substances were sufficiently toxic as to be prohibited entirely, and
which ones could be safely used under certain conditions108 – with these prohibitions and
conditions being imposed for the ultimate purpose of protecting human health and the
environment, both valid criminal law objectives.

85.

Again, the focus in the majority’s analysis was on whether the framework enacted reflected
Parliament’s efforts to direct the Canadian Environmental Protection Act at some public evil
– which La Forest J. concluded it properly did. Even if the legislative mechanism was
considerably more complicated than simple prohibitions and penalties, at its root, this
“regulatory” scheme sought to identify and prohibit substances that were considered to be
harmful. This sort of legislative tailoring is, as La Forest J. pointed out, a proper use of the
criminal law power.109

86.

In that regard, Hydro-Québec can easily be distinguished from Labatt Breweries, in which
the Court concluded that Parliament’s imposition of ingredient standards based on which
beer could be labeled “light”, and prohibitions coupled with penal sanctions for
contraventions of these labelling requirements, were not properly criminal law. In Labatt
Breweries, the Court accepted that the standards for the production and sale of beer “do not
on their face purport to be, nor can they be, connected or related to the protection of
health.”110 That is, these standards were simply not enacted in furtherance of a legitimate
criminal law purpose.
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Accordingly, where a law creates standards governing the exercise of some activity or thing
and then attaches criminal prohibitions and penalties to a contravention of those standards,
courts should not immediately jump to the conclusion that this law is regulatory in nature
and consequently ultra vires the criminal law power. Instead, they should proceed as La
Forest J. did in Hydro-Québec, asking whether the record reveals a rational link between the
creation of such standards and a legitimate criminal law purpose – such that the “regulation”
in question in fact amounts to a tailored use of the criminal law power that controls only
conduct which, in Parliament’s estimation, gives rise to a reasoned apprehension of harm.
iv.

88.

Implications of the Attorney General of Canada’s position

This case is highly unusual in that the Attorney General of Canada declines to make
arguments in support of the validity of a law duly enacted by Parliament. While this situation
is presumably unlikely to repeat itself often, the Court of Appeal clearly found it noteworthy
enough to emphasize the divergent views of the then-Minister of Justice and Parliament with
respect to the validity of the law.111

89.

In these circumstances, the amicus considers that it is appropriate to address the
repercussions, if any, that the Attorney General’s position on a law’s constitutionality should
have on the courts’ analysis. It is the amicus’ submission that in fact, the Attorney General
of Canada’s opinion about the validity of legislation – particularly of a law adopted by
Parliament but without the support of the government of the day – should be neither
determinative, nor even particularly significant to an assessment of a law’s pith and
substance.

90.

It may feel intuitive to assume that if the Attorney General of Canada refuses to defend
federal legislation, that legislation is inherently constitutionally flawed. It would not,
however, be right. It is not impossible or even inappropriate for differences of opinion
between Parliament as a whole and the government of the day to arise, both about the policy
choices that underlie the adoption of legislation and about the validity of that legislation – as
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this Court’s jurisprudence demonstrates, evaluating the vires of a law can be a challenging
and divisive task; and in the present case, constitutional scholars provided opinions to
Parliament supporting both sides of the issue.112
91.

Moreover, government legal positions are not set in stone. Changes in government may bring
changes in positions in existing cases, even if this may be more likely to occur in Charter
litigation than division of powers disputes.113

92.

There is ultimately nothing inherent in any such disagreement between government and
Parliament (or between different actors within one government) that should influence courts’
assessment of the validity of the legislation in question – especially in a division of powers
case, which requires an objective evaluation of the subject-matter of an impugned law. To
conclude otherwise would, perversely, privilege the perspective of the Attorney General of
Canada only where that Attorney General refuses to defend legislation, while giving no
particular weight to that perspective when provincial and federal attorneys general are on
opposite sides of a legal issue. Such an approach has no basis in jurisprudence, and it is
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logically unsatisfying, as it creates a risk of improperly privileging the policy preferences of
governments over those of Parliament. The Court should accordingly decline to confer any
particular significance to the legal position of the Attorney General of Canada in this case.114
E.
93.

Application to the Present Case
The amicus submits that if the analysis of the validity of the Genetic Non-Discrimination
Act is conducted based on the principles and analytical framework discussed above, the text
of the Act together with extrinsic evidence about the context of its adoption demonstrate that
the Act is, in pith and substance, directed at the protection of the physical and psychological
security and the dignity of vulnerable persons, as well as the prevention of social outcomes
that Parliament has deemed to be morally wrong. Such motivations may legitimately ground
the exercise of Parliament’s criminal law power. Since it is uncontested that the Act contains
the formal elements of a criminal law, a determination that the Act was adopted to further
these criminal law purposes leads to the conclusion that it is intra vires s. 91(27) of the
Constitution Act, 1867.

94.

While the Act does not contain any statement of its purpose, its title is nevertheless
instructive: that the legislation is called the Genetic Non-Discrimination Act suggests that its
purpose is to protect vulnerable individuals from potentially harmful differential treatment
on the basis of their genetic characteristics.

95.

The text of the impugned provisions of the Act not only establishes the Act’s direct impact
but, when considered in conjunction with the extrinsic evidence of the context surrounding
its adoption, supports this characterization of its purpose. The legal effect 115 of the Act is
clear: it restrains the rights of parties or persons who provide goods and services or who
offer, conclude, or maintain contracts with another individual. The prohibitions in sections
3 through 5, combined with the penalties for non-compliance in section 7, collectively
impose strict legal limits on the use of genetic tests in the conclusion or the modalities of
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private contracts. In practice, the effect of the Act is to prevent the occurrence of the
prohibited activities in the contractual sphere.
96.

The reason for this effect is revealed not just by the Act’s title but also by the context, namely
the fact that Bill S-201 did not just create the Genetic Non-Discrimination Act. S-201 also
amended the Canada Labour Code to prohibit employers from dismissing or otherwise
sanctioning employees if the latter refused to take or disclose the results of a genetic test, or
on the basis of such results;116 and it amended the Canadian Human Rights Act to add
“genetic characteristics” as a ground on which discrimination is prohibited.117 These
amendments seek to guarantee equal treatment to all individuals regardless of their genetic
characteristics.

97.

When the prohibitions and penalties of the Act are considered in tandem with these other
provisions, it becomes clear they form part of a broader, comprehensive legislative effort to
address the problem of differential and negative treatment of vulnerable individuals on the
basis of their genetic material, in a variety of circumstances and through different
mechanisms. The amendments to the Canada Labour Code and the Canadian Human Rights
Act attach civil consequences to certain manifestations of such differential treatment. The
criminal prohibitions and penalties of the Act merely tackle the problem from a different
angle, focusing on the imposition or forced disclosure of genetic tests rather than the way in
which disclosed information is subsequently used.

98.

That said, the principal objections to this characterization of the Act’s pith and substance
hone in precisely on the specific behavior the Act prohibits and its anticipated practical
effects. It is true that the Act does not directly criminalize discrimination based on genetic
characteristics. To some parties, the fact that the Act’s criminal prohibitions relate instead to
genetic tests is demonstrative of the Act’s invalidity: they consider that in practice, the Act
will not prevent anyone from discriminating on the basis of another’s genetic makeup, which
indicates that this is not actually the Act’s purpose. According to these parties, had
Parliament genuinely been concerned about genetic discrimination, it should have criminally
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prohibited differential treatment on the basis of genetic characteristics, not the collection of
information that must otherwise be disclosed under provincial law.118
99.

Respectfully, such arguments essentially amount to questioning the wisdom of the
mechanism chosen by Parliament to pursue its stated aim simply because that mechanism
appears, to these parties, to be indirect or circuitous.

100. In the amicus’ view, the prohibition on forced disclosure of genetic test results is not an
indirect means of protecting vulnerable persons against harmful differential treatment based
on their genetic characteristics: access to an individual’s genetic information is clearly a
precondition to being able to treat that person differently on the basis of such information.
The fact that, as the Attorney General of Canada points out, 119 this information might be
available from other sources only indicates that Parliament’s solution might have been
incomplete and may ultimately prove ineffective. Yet this is not a reason to conclude that the
prohibitions in question do not aim to combat differential treatment based on genetic
makeup.120
101. In any event, even if this Court considers that the Act’s prohibitions appear at first glance to
be so indirect as to reflect some aim besides protecting vulnerable parties, indirectness does
not in and of itself confirm that Parliament was pursuing an alternate purpose. As explained
above, prior to drawing this conclusion, the Court must satisfy itself that neither the record
nor reason and logic support a rational link between the prohibitions and the aim of
protecting vulnerable persons.
102. In this case, the Hansard evidence also clearly establishes the existence of such a link. When
Senator James Cowan, the sponsor of S-201, spoke in favour of its adoption, he repeatedly
justified his creation of the Genetic Non-Discrimination Act with reference to an example of
a young man who had taken a genetic test which revealed that he was at risk for developing
Huntington’s disease, and who was fired from his job upon disclosing the results of that
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genetic test to his employer.121 Senator Cowan was emphatic that this type of situation was
“unacceptable”122 in Canada.
103. This plainly explains the focus on genetic testing in the Genetic Non-Discrimination Act.
The example that motivated Senator Cowan, and which he repeatedly shared with
Parliament, roots the harm to individuals’ physical and psychological health and dignity that
results from denial of a service or employment, in businesses’ access to and reliance on
genetic test results. That being the case, it is hardly surprising that the mechanism chosen to
address this problem was a prohibition on requiring individuals to undergo a genetic test or
to disclose the result of one they had already taken. There is a rational link between the
problem brought to Senator Cowan’s attention and the legislative response he crafted, which
was approved by Parliament as a whole.
104. More broadly, the Hansard and other extrinsic evidence demonstrate that the Act was adopted
in the context of growing apprehension among both health experts and advocates for
individuals with genetic diseases about the potential for misuse of the results of genetic
tests,123 a phenomenon referred to by experts and legislators alike as “genetic
discrimination”.124 Whether genetic discrimination in this context fits the definition of
121
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“discrimination” under the Quebec or Canadian Charters is immaterial, insofar as a global
appreciation of the evidence clearly reveals that what both legislators 125 and witnesses126
were ultimately concerned about were the negative health outcomes, stigmatization, and
social exclusion that would likely result if Canadian society tolerated people being
systematically refused employment or a variety of services on the basis of their genetic
makeup. These are the apprehensions that motivated Parliament to adopt S-201, including
the Genetic Non-Discrimination Act. Given that cases of genetic discrimination have already

« personnalisés » : prudence et balises, Commission de l’éthique en science et en technologie,
Québec, 2014: AGCR Vol. XV, Tab 15, p. 29; Mémoire à la Commission des institutions de
l’Assemblée nationale sur le document intitulé « Plus de transparence, pour une meilleure
gouvernance : orientations gouvernementales pour un gouvernement plus transparent, dans le
respect du droit à la vie privée et la protection des renseignements personnels »”, Commission
des droits de la personne et des droits de la jeunesse, août 2015: AGCR Vol. XVI, Tab 16, p. 20;
Shahad Salman, Ida Ngueng Feze et Yann Joly, « Divulgation de l’information génétique en
assurances » (2015) 93 R. du B. 501: AGCR Vol. XVI, Tab 16, p. 132.
125
Bill S-201, An Act to prohibit and prevent genetic discrimination, House of Commons,
Standing Committee on Justice and Human Rights, Evidence, 42nd Parl., 1st Sess., Vol. 148, No
77, September 20, 2016: AGCR Vol. X, Tab 10, p. 87: Mr. Robert Oliphant (Don Valley West,
Lib.); Bill S-201, An Act to prohibit and prevent genetic discrimination, House of Commons,
Standing Committee on Justice and Human Rights, Evidence, 42nd Parl., 1st Sess., Vol. 148, No
77, September 20, 2016: AGCR Vol. X, Tab 10, p. 87: Mr. Sean Casey (Parliamentary Secretary
to the Minister of Justice and Attorney General of Canada, Lib.); Bill S-201, An Act to prohibit
and prevent genetic discrimination, House of Commons, Standing Committee on Justice and
Human Rights, Evidence, 42nd Parl., 1st Sess., Vol. 148, No 77, September 20, 2016: AGCR
Vol. X, Tab 10, p. 94: Mr. Garnett Genuis (Sherwood Park—Fort Saskatchewan, CPC); Bill S201, An Act to prohibit and prevent genetic discrimination, House of Commons, Standing
Committee on Justice and Human Rights, Evidence, 42nd Parl., 1st Sess., Vol. 148, No 140,
February 14, 2017: AGCR Vol. XI, Tab 11, p. 105: Mr. Robert Oliphant (Don Valley West, Lib.);
Bill S-201, An Act to prohibit and prevent genetic discrimination, (not adopted), House of
Commons, House of Commons Debates, Motions in amendment, 42nd Parl., 1st Sess., Vol. 148, No
140, February 14, 2017: AGCR Vol. XI, Tab 11, p. 106: Mr. Michael Cooper (St. Albert—
Edmonton, CPC).
126
Bill S-201, An Act to prohibit and prevent genetic discrimination, House of Commons,
Standing Committee on Justice and Human Rights, Evidence, 42nd Parl., 1st Sess., No 34,
November 15, 2016: AGCR Vol. X, Tab 10, p. 125: Mme Marie-Claude Landry (President,
Canadian Human Rights Commission); Bill S-201, An Act to prohibit and prevent genetic
discrimination, House of Commons, Standing Committee on Justice and Human Rights, Evidence,
42nd Parl., 1st Sess., No 37, November 24, 2016: AGCR Vol. XI, Tab 11, p. 55: Dr. Cindy Forbes
(Exiting President, Canadian Medical Association).
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been reported and are apparently on the rise,127 these apprehensions had a reasoned, rational
basis.
105. It is in this context that the Court must consider the arguments made by the Attorneys
General of Canada and Quebec as well as the Canadian Life and Health Insurance
Association that the purpose and effect of the Act is the regulation of the insurance industry
or providing individuals with access to insurance. These arguments are based principally, if
not exclusively, on the alleged extent of the Act’s effects on insurance companies.
106. Certainly, the Act impacts the insurance industry. Like all other businesses, insurance
companies can no longer contractually oblige customers to disclose genetic test results or
oblige someone to take a genetic test. In practice, this might mean that insurers cannot obtain
disclosure of some information they consider to be relevant from persons who wish to be
insured.128
107. It first bears emphasizing, however, that the Act does not affect the insurance industry
exclusively; to the contrary, it does not even mention insurance companies. Any and all
providers of goods and services, including all employers, are prohibited on pain of criminal
sanction from requiring an individual to take a genetic test or disclose the results of such a
test. The evidence does reveal that the problems with the use of genetic test information
evoked by advocacy groups, health experts, and Parliamentarians have, for the time being,
arisen principally in the context of contracts of insurance as well as employment contracts
more generally.129 However, the evidence also indicates that with the increased use of genetic
testing, there will likely be other instances in which individuals will be at risk of differential
treatment based on the results of such tests.130 The practical impact of such prohibitions will

127
128

Rapport de la Docteure Yvonne Bombard: AGCR Vol. IV, Tab 4, p. 4.
This impact should nevertheless be placed into perspective: the Act only prohibits forced

disclosure of one type of information that insurers may consider relevant, and does not otherwise
have any effect on other disclosure insurers or provincial legislators might require.
129

Rapport de la Docteure Yvonne Bombard: AGCR Vol. IV, Tab 4, p. 5, 6 and 13; Les soins de
santé « personnalisés » : prudence et balises, Commission de l’éthique en science et en
technologie, Québec, 2014: AGCR Vol. XV, Tab 15, p. 86.
130
Rapport de la Docteure Yvonne Bombard: AGCR Vol. IV, Tab 4, p. 6.

- 39 Factum of the Amicus Curiae

Submissions of the Amicus Curiae

thus vary from industry to industry and across different employment and other contexts, such
that a myopic focus on the insurance industry paints a distorted picture of the Act’s actual or
intended effects.
108. More importantly, the bare fact that the Act impacts insurance companies cannot by itself
ground the conclusion that it is ultra vires Parliament. Even if it only affected insurance
companies, this would not be dispositive of the Act’s validity. As discussed above, the
question this Court must ask in assessing whether legislation constitutes valid criminal law
is not whether or to what extent that law impacts a given industry, but why Parliament has
adopted legislation that has such an impact. With respect to the Genetic Non-Discrimination
Act, this question is answered by the ample evidence in the record referred to above, which
demonstrates that Parliament was acting in response to an overriding concern – rooted in
actual discrete events – about preventing the harmful effects of genetic discrimination.
109. In the language of the requirements of the criminal law, Parliament acted out of a reasoned
apprehension that discrimination resulting from the misuse of vulnerable persons’ genetic
test information could harm their health and dignity; and, at the same time, that Canadian
society itself would be detrimentally impacted if it continued to tolerate differential
treatments of persons on the basis of their genetic makeup. These are serious moral
apprehensions as much as practical ones, and they reflect traditional criminal law concerns
about preventing dangers to physical and psychological health as well as to the fundamental
moral precept that all persons deserve equal recognition and respect regardless of their
personal characteristics. Globally, Parliament’s purpose can best be characterized as an
effort to protect vulnerable persons from the harmful effects of genetic discrimination.
110. Because Parliament acted based on reasoned apprehensions of harm, its motivation may
legitimately ground the exercise of the criminal law power. The amicus consequently
submits that this Court should affirm the validity of the Genetic Non-Discrimination Act
under s. 91(27) of the Constitution Act, 1867.
----------
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PART IV - SUBMISSIONS AS TO COSTS
111.

The amicus neither requests costs nor should be liable for them.

PART V - ORDER SOUGHT
112.

The amicus does not seek any order from this Court.

ALL OF WHICH IS RESPECTFULL Y SUBMITTED.

Montreal, August 27, 2019

Lea Charbonneau
IMKLLP
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