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PART I – OVERVIEW AND FACTS 

A. Overview 

1. The Appellant was found guilty in Youth Justice Court of a sexual assault allegedly 

committed when he was 15 years old. A majority of the Court of Appeal for Ontario upheld the 

finding of guilt. In dissent, Nordheimer J.A. would have entered an acquittal on the basis that the 

finding of guilt was reached illogically and was legally unsustainable on the evidence. 

2. Had the Appellant been 18 or older at the time of the alleged offence, his next step would 

have been an appeal as of right to this Court pursuant to s. 691(1)(a) of the Criminal Code.1 

Virtually anyone in the Appellant’s shoes would avail themselves of that right: after all, a finding 

of guilt for an indictable offence is a serious thing, both for the offender himself and for the public 

at large. Accordingly, where the highest court of a province or territory has been unable to agree 

on the legal propriety of a criminal conviction, Parliament has given this Court the final say.  

3. But because – and only because – the Appellant is a young person, his right to secure a 

final review of what Nordheimer J.A. held to be a wrongful conviction runs up against s. 37(10) 

of the YCJA, which provides: 

(10) No appeal lies under subsection (1) from a judgment of the court of appeal in respect 
of a finding of guilt or an order dismissing an information or indictment to the Supreme 
Court of Canada unless leave to appeal is granted by the Supreme Court of Canada. 

4. Although the appeal provisions in Part XXI of the Criminal Code are generally applicable 

in youth cases pursuant to s. 37(1) of the YCJA, s. 37(10) carves out appeals as of right arising 

from a dissent in the court of appeal, an entitlement created for adults by s. 691(1)(a) of the Code. 

In K.J.M., this Court has recently confirmed that s. 37(10) bars appeals as of right for young people 

in these circumstances.2  

5. The result is that a young person in the Applicant’s position is denied this important – and 

final – procedural protection solely by virtue of his age. The Appellant submits that this deprivation 

                                                 
1 The reasonableness of a verdict of guilty is a “question of law alone” within the meaning of s. 

691(1)(a): R. v. Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15, at para. 35. 
2 R. v. K.J.M., 2019 SCC 55, at paras. 34-37 

https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.html
https://www.canlii.org/en/ab/abca/doc/2018/2018abca278/2018abca278.html
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is contrary to both s. 7 and s. 15(1) of the Charter and not justified pursuant to s. 1.3  

6. On the merits, the Appellant submits that Nordheimer J.A. was right to hold the finding of 

guilt to be unreasonable on the evidence adduced. As the trial judge recognized, there was no direct 

evidence of the complainant’s incapacity. The trial judge was only able to bridge this inferential 

gap and make a finding of incapacity by inexplicably accepting a sliver of the Appellant’s evidence 

while finding him to be a thoroughly unreliable witness and rejecting everything else about his 

testimony. This crucial finding was made without explanation and no good explanation is readily 

available. The guilty verdict was reached illogically and in any event was not reasonably available 

on the evidence. An acquittal should be substituted. 

B. Summary of the Facts 

I. Brief overview 
7. The alleged sexual assault took place on the evening of April 23, 2016, on a beach in 

Scarborough where some teenage friends had congregated to socialize and drink alcohol. The key 

issue at trial was whether the complainant, R.D., was too intoxicated to consent when the sexual 

act took place. This, in turn, largely turned on a question of timing. If the sexual intercourse 

occurred just prior to R.D. being discovered by her friends in a virtually passed-out state, it was 

open to the trial judge to infer that R.D. had been likewise incapacitated at the time of intercourse. 

If the trial judge could not be sure about this timing, she had to acquit, as there was no other 

evidence of incapacity or non-consent. 

8. The complainant, R.D., was 14 years old at the time. The Appellant, C.P., was 15. They 

were friends from school.  It was undisputed that they had intercourse on the sand a short distance 

from where a bonfire was taking place. No one else witnessed the act and the complainant told 

police that she remembered virtually nothing about it, although she did recall kissing the Appellant 

by the fire. 

9.  Some time afterward – how long afterward was a central issue at trial – R.D. was 

                                                 
3 Although the issue is arguably now moot in a technical sense because the Court has granted 

leave to appeal in the Appellant’s case, the interests of justice clearly favour resolving the issue. 

The Appellant does not anticipate that the Respondent will argue otherwise. 
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discovered by her friends in a state of advanced intoxication. The Crown’s position at trial was 

that she was similarly incapacitated when she and C.P. had sex. She did not communicate consent 

to sex and, in any event, was too drunk to give consent that was legally effective. The Crown 

theorized that C.P. was also intoxicated, albeit to a somewhat lesser degree, and that he either knew 

R.D. was unable to consent or was reckless with respect to her incapacity. 

10. C.P. testified that R.D. was not particularly drunk when the sexual intercourse took place 

but acknowledged that when he went back to her some time later (after chatting with friends) she 

was throwing up. As for his own state of sobriety, C.P. acknowledged being somewhat drunk but 

downplayed his level of intoxication. 

11. R.D. did not testify at trial. Initially, the Crown brought an application to tender her police 

statement in hearsay form on the grounds that testifying in court would be injurious to her mental 

health. The defence ultimately consented to admission of the police statement. Accordingly, in the 

unusual circumstances of this case, the complainant was never cross-examined on her account.  

12. The other witnesses at trial were: friends of R.D.’s who were with her at the beach that 

evening; parents of those friends, who had picked the teenagers up at the beach early that morning; 

R.D.’s mother, who had picked her up at a friend’s house later that morning; and the investigating 

police officers. Most significant, ultimately, was the evidence of R.D.’s friend E.G. whom the trial 

judge found to be reliable and credible, in part because she had little to drink that night. E.G. 

testified that she arrived at the beach some time after the rest of the group and found R.D. to be in 

a state of advanced intoxication. The evidence of incapacity to consent was all circumstantial in 

nature, directed largely toward establishing the chronology of the evening and the likely condition 

of the participants at the time the sex occurred. 

II. The beach party 
13. On Saturday, April 23, 2016, a group of teenage friends that included the Appellant, R.D., 

and G.G. were celebrating a birthday. They stopped at an LCBO to obtain some liquor by asking 

adult strangers to purchase it for them. After acquiring some vodka in this manner, they proceeded 

to a beach in Scarborough.4 

                                                 
4 Trial Reasons, paras. 10-12 [A.R., Vol. 1, Tab 1, pp. 6-7] 
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14. The evidence was vague and contradictory as to what time the group arrived at the beach. 

It could have been as early as 9:00 or as late as 11:00.5 The only point of certainty was that the 

LCBO closed at 10:00.6 

15. The beach was semi-secluded, and was reached by descending a steep hill. When the group 

of friends arrived, some older teenager had already started a bonfire. R.D. and her friends joined 

the older group around the fire and continued to drink vodka.7 

III. The sexual interaction 
16. The Appellant testified that he and R.D. were sitting on an old mattress and kissing by the 

bonfire until some older teenagers decided to throw the mattress into the fire. R.D. then walked 

over to some rocks a short distance away from the fire. After briefly going to speak to another 

friend, the Appellant rejoined R.D. over by the rocks, where they continued kissing and fondling 

each other. R.D. seemed fine at this point. R.D. said “Fuck me, [C.].” They removed her pants and 

had intercourse. He intended to “pull out” but was unsuccessful in doing so. R.D. then pulled up 

her pants. The Appellant then heard E.G. and another person named J. talking nearby. He walked 

over and chatted with them for 10 or 15 minutes, before walking back over to R.D.8 On cross, the 

Appellant agreed with a suggestion from Crown counsel that E.G. “went directly” to R.D.9 As will 

be seen, this single answer to a leading question took on considerable importance for the trial 

judge. 

17. The complainant, R.D., remembered lying on a blanket on the beach with the Appellant 

and remembered him kissing her. The next thing she remembered was pulling up her leggings. 

Asked whether she wanted to have sex with him, she said “…I don’t remember it so, I don’t, I 

don’t think so.”10 

                                                 
5 Trial Reasons, para. 12 [A.R., Vol. 1, Tab 1, pp. 6-7] 
6 Trial Reasons, para. 11 [A.R., Vol. 1, Tab 1, p. 6] 
7 Trial Reasons, paras. 13-14 [A.R., Vol. 1, Tab 1, p. 7] 
8 Trial Reasons, paras. 26-27 [A.R., Vol. 1, Tab 1, p. 11]; C.P. (in-chief), pp. 200-208 [A.R., Vol. 
3, Tab 4, pp. 202-210] 
9 C.P. (cross), p. 252 [A.R., Vol. 3, Tab 4, p. 252] 
10 R.D. statement, pp. 32-40 [A.R., Vol. 2, Tab 3, pp. 168-176] 



5 
 
IV. The aftermath 
18. E.G. was a friend of the complainant’s who arrived at the beach later in the evening, after 

C.P., R.D. and the others had already been there for some time. When she arrived, she observed 

the complainant in an apparently incapacitated state. She knew the Appellant as well and described 

him as a “really sweet guy.”11 She noticed that he was very drunk.12 Although her evidence in 

chief was that she arrived around 10:00,13 in cross-examination she conceded it could have been 

11:00 or 11:30.14 The trial judge appears to have accepted that the window of E.G.’s arrival was 

10:00 to 11:30.15 

19. At the same time, G.G. – who was part of the group that went to the LCBO together – 

agreed that R.D. did not appear impaired in any way when they first arrived at the beach.16 G.G. 

testified that she left the beach around 12:30 and returned with her mom around 1:30.17 When she 

left to go home the first time, E.G. had not yet arrived. 

20. G.G. testified that earlier in the evening, R.D. was fine – but she became progressively 

more drunk over the course of the evening.18 By the time G.G. left around 12:30, R.D. was 

puking.19 R.D. spoke by phone with her friend L.L., whom she was dating, at 1:49. She was very 

drunk and kept apologizing.20 

21. Meanwhile, word had gotten back to the mothers of some of the participants that they were 

drinking at the beach instead of enjoying a sleepover at a friend’s place as the mothers had been 

told. G.G.’s mom testified that she arrived at the beach around 1:00 or 1:15.21 E.G.’s mom said 

                                                 
11 E.G. statement, p. 41 [A.R., Vol. 2, Tab 3, p. 52] 
12 E.G. statement, p. 18 [A.R., Vol. 2, Tab 3, p. 29] 
13 E.G. statement, p. 12 [A.R., Vol. 2, Tab 3, p. 23] 
14 E.G. (cross), p. 13 [A.R., Vol. 3, Tab 4, p. 15] 
15 Trial Reasons, para. 12 [A.R., Vol. 1, Tab 1, pp. 6-7] 
16 G.G. (cross), p. 36 [A.R., Vol. 3, Tab 4, p. 38] 
17 G.G. (cross), p. 34 [A.R., Vol. 3, Tab 4, p. 36] 
18 G.G. (cross), p. 39 [A.R., Vol. 3, Tab 4, p. 41] 
19 G.G. (cross), p. 37 [A.R., Vol. 3, Tab 4, p. 39] 
20 Trial Reasons, para. 23 [A.R., Vol. 1, Tab 1, p. 10]; L.L. (cross), p. 108 [A.R., Vol. 3, Tab 4, 
p. 110] 
21 Trial Reasons, para. 40 [A.R., Vol. 1, Tab 1, p. 15]; H.M. (in-chief), p. 46 [A.R., Vol. 3, Tab 4, 
p. 48] 
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she arrived at around 2:00, and G.G.’s mom was there already.22 The mothers collected the 

teenagers and brought them home. E.G. testified that all of them, including the Appellant, helped 

R.D. up the hill to where the cars were parked. A number of witnesses recalled that after getting 

up the hill to the parking lot, R.D. went over and hugged the Appellant.23 G.G.’s mom assumed 

they were boyfriend and girlfriend.24 R.D. then went home with G.G. and slept over, before being 

picked up by her own mom in the morning. 

22. The next morning, R.D. received a text message from a friend which included a photo of 

R.D. from the night before, wearing a pink sweater. It carried the caption, “She fucked [C.P.] then 

passed out.” R.D.’s friend wanted her to know that the photo was being passed around the school. 

R.D. responded, “I wanna die.”25 R.D. also exchanged text messages with her boyfriend L.L., who 

said, “U fucked [C.P.]. That’s why im done.” She replied, “I don’t remember that tho.”26 

C. Closing submissions 

23. Defence counsel took the position that C.P.’s evidence of explicitly communicated consent 

should be believed or at least raise a reasonable doubt. He also emphasised the uncertainty about 

the sequence of events, given that none of the witnesses were able to pin down specific times.27 

24. The Crown maintained the position that R.D. was drunk to the point of incapacity when 

she had sex with the Appellant.28 According to the Crown, R.D. was passed out and never said the 

words “fuck me.” In the alternative, the Crown argued that even if those words were spoken, C.P. 

wasn’t entitled to rely on them because: (i) R.D. nonetheless lacked capacity; and (ii) any mistaken 

belief to the contrary was barred by C.P.’s self-induced intoxication.29  

                                                 
22 Trial Reasons, para. 40 [A.R., Vol. 1, Tab 1, p. 15]; L.C. (in-chief), p. 67 [A.R., Vol. 3, Tab 4, 
p. 69] 
23 E.G. statement, p. 43 [A.R., Vol. 2, Tab 3, p. 54]; Evidence of H.M. (in-chief), p. 50 [A.R., 
Vol. 3, Tab 4, p. 52] 
24 L.C. (cross), p. 73 [A.R., Vol. 3, Tab 4, p. 75] 
25 Trial Reasons, para. 48, footnote 6 [A.R., Vol. 1, Tab 1, p. 17]; Exhibits #7A, 7B [A.R. Vol. 2, 
Tab 3, pp. 113, 115] 
26 Exhibit #7C [A.R. Vol. 2, Tab 3, p. 117] 
27 Closing Submissions, pp. 5, 8-9 [A.R., Vol. 3, Tab 4, pp. 7, 10-11] 
28 Closing Submissions, p. 21 [A.R., Vol. 3, Tab 4, p. 23] 
29 Closing Submissions, pp. 60-63 [A.R., Vol. 3, Tab 4, pp. 63-66] 
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D. Reasons for Judgment 

25. Justice Crosbie placed relatively little weight on R.D.’s evidence, which was admitted in 

hearsay form. Because of R.D.’s lack of memory, whether she had the ability to consent and/or 

actually did consent to sex needed to be established by other evidence. Notably, the judge placed 

no weight on R.D.’s equivocal statement that she didn’t think she wanted to have sex with C.P. at 

the time, and that “if he asked me now, I’d say no.”30 

26. The trial judge found the Appellant to be an unimpressive witness. The “main flaw” in his 

evidence was that he was “evasive and rattled” at times.31 He also appeared to be trying to 

downplay his own state of intoxication.32 His evidence was unreliable due to his drunken state.33 

27. Justice Crosbie’s crucial factual finding was that the sex occurred shortly before the 

complainant’s friend E.G. arrived and found her basically insensible, having vomited on herself. 

This finding was key to the ultimate determination of incapacity because it established that R.D. 

was incapacitated at a time shortly following the act of intercourse and, by inference, that she 

lacked the capacity to consent when the sex took place. This finding hinged on an acceptance of 

the Appellant’s evidence that after having sex, he stood up and heard that E.G. and others had 

arrived. This evidence alone temporally anchored E.G.’s observations of R.D. to the sexual act and 

allowed the trial judge to make a finding of incapacity.34 

28. Having found that R.D. lacked the capacity to consent, the trial judge went on to consider 

whether the Crown had proved that C.P. had the requisite state of mind: namely, that he knew that 

she was not consenting or that he was reckless or wilfully blind to that fact. She found that there 

was “simply no room to doubt his knowledge of how drunk R.D. really was at the relevant time.” 

The trial judge indicated that she found it “extremely difficult to believe” that R.D. said “fuck me” 

and ultimately found that this was never said. 

29. In the alternative, the trial judge held that even if R.D. did say “fuck me,” C.P. was not 

                                                 
30 Trial Reasons, para. 105 [A.R., Vol. 1, Tab 1, p. 37]; R.D. statement, pp. 39-40 [A.R., Vol. 2, 
Tab 3, pp. 175-176] 
31 Trial Reasons, para. 108 [A.R., Vol. 1, Tab 1, p. 38] 
32 Trial Reasons, para. 109 [A.R., Vol. 1, Tab 1, p. 38] 
33 Trial Reasons, paras. 110-111 [A.R., Vol. 1, Tab 1, p. 39] 
34 Trial Reasons, para. 92 [A.R., Vol. 1, Tab 1, p. 33] 
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entitled to rely on these words to ground a defence of mistaken belief in consent. This was because, 

in her view, anyone in the Appellant’s circumstances would “be cognizant of the obvious risk that 

she was too drunk to properly assess her circumstances and give consent.”35 He also failed to take 

the “reasonable steps” required by s. 273.2 to ascertain that R.D. was consenting.36 In a footnote, 

the trial judge additionally stated the tentative view that the Appellant was legally barred from 

relying on mistaken belief because it would have arisen from his own self-induced intoxication.37 

E. The Court of Appeal 

30. Although in dissent, Justice Nordheimer wrote the lead decision. In his view, the trial 

judge’s crucial finding of incapacity was reached illogically because it depended on the acceptance 

– without explanation – of a tiny sliver of the Appellant’s evidence notwithstanding her finding 

that the rest of his evidence was unbelievable. Justice Nordheimer elaborated:38 

I appreciate that any trier of fact is entitled to accept some, none, or all of a witness’ 
evidence. However, the trial judge’s reliance on this single piece of the appellant’s 
evidence represents a dramatic exception to the trial judge’s sweeping rejection of 
all of the rest of the appellant’s evidence insofar as it related to anything that was 
controversial. The trial judge does not provide any reason why she is prepared 
to isolate this one piece of the appellant’s evidence and then rely on it, 
especially in light of the appellant’s evidence in chief which differed on the 
very same point. The failure to provide that explanation does not allow for 
effective appellate review. It thus constitutes an error in law. 

31. Justice Nordheimer went on to review a number of frailties in the balance of the evidence, 

including the complainant’s. Ultimately, he concluded:39 

Given the errors in the trial judge’s treatment of the appellant’s evidence and the 
deficiencies and inconsistencies in the evidence, the trial judge’s conclusion that 
the appellant “forced sexual intercourse on [the complainant] knowing she was 
incapable of consenting due to extreme intoxication” simply cannot be reconciled 
with the evidence as a whole. The evidence viewed fairly, and in its totality, does 
not allow for a conclusion to be reached, to the standard of proof of beyond a 
reasonable doubt, that the complainant did not have the capacity to consent to 
the sexual activity. The conviction must be set aside. 

                                                 
35 Trial Reasons, para. 124 [A.R., Vol. 1, Tab 1, pp. 43-44] 
36 Trial Reasons, para. 127 [A.R., Vol. 1, Tab 1, p. 45] 
37 Trial Reasons, para. 124, footnote 11 [A.R., Vol. 1, Tab 1, p. 44] 
38 Reasons of the Court of Appeal, at para. 26 [A.R., Vol. 1, Tab 1, p. 62] 
39 Reasons of the Court of Appeal, at para. 40 [A.R., Vol. 1, Tab 1, p. 68] 
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32. Writing for himself and Feldman J.A., Justice MacPherson disagreed. In his view, the trial 

judge’s decision was “far removed” from the kind of “exceedingly rare” judgment that should be 

overturned as unreasonable. There was nothing wrong with the trial judge’s critical reliance on the 

Appellant’s evidence about timing, because she accepted his evidence on other peripheral points 

as well.40  

33. The Appellant filed a Notice of Appeal as of right based on Justice Nordheimer’s dissent. 

The Crown moved to quash the Notice of Appeal by virtue of YCJA s. 37(10). On November 9, 

2019, the motion to quash was adjourned sine die and on March 12, 2020, the Appellant was 

granted leave to appeal. 

PART II – QUESTIONS IN ISSUE 

34. This appeal raises the following questions: 

(a) Does s. 37(10) of the YCJA infringe s. 7 of the Charter of Rights and Freedoms? 

(b) Does s. 37(10) of the YCJA infringe s. 15(1) of the Charter of Rights and Freedoms? 

(c) If the answer to (a) or (b) is “yes,” is the infringement demonstrably justified in a 
free and democratic society within the meaning of s. 1? 

(d) Was the finding of guilt in the Appellant’s case unreasonable or unsupported by the 
evidence within the meaning of s. 686(1)(a)(i) of the Criminal Code? 

 

PART III – STATEMENT OF ARGUMENT 

35. The Appellant contends that his finding of guilt was unreasonable. One judge of the Court 

of Appeal agreed with him; two did not. He should have enjoyed the same right as an adult accused 

to a final review by this Court. 

36. In what follows, the Appellant will explain why s. 37(10) of the YCJA, which bars appeals 

as of right, is unconstitutional. He will then explain why the dissenting judge in the Court of Appeal 

was correct to hold that the finding of guilt was unreasonable and unsupportable on the evidence 

adduced. 

                                                 
40 Reasons of the Court of Appeal, at paras. 46-54 [A.R., Vol. 1, Tab 1, pp. 70-73] 
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A. SECTION 37(10) IS UNCONSTITUTIONAL 

I. Fundamental justice: s. 37(10) contravenes the principle that young people are 
entitled to enhanced procedural protections in the criminal justice system 

37. Young people who come into contact with the criminal justice system are an especially 

vulnerable population.41 Unsurprisingly, they tend to come from disadvantaged circumstances. Of 

all accused, young accused are those for whom rehabilitative potential is highest. 

38. While the YCJA regime is meant to mitigate the long-term impact of youth convictions in 

certain respects, that impact remains substantial. A conviction for an indictable offence will stay 

with a young person for life, notwithstanding the YCJA’s important protections.42 Accordingly, 

wrongful convictions in this context are no more an acceptable cost of doing business than they 

are in the adult system. Appeals are our principal check against them.  

39. Where the judges of a provincial or territorial court of appeal are split on whether an adult’s 

indictable conviction is legally sustainable, Parliament has given this Court the final word. By 

denying that benefit to young people, s. 37(10) of the YCJA takes away a young person’s final 

recourse against an allegedly wrongful conviction. 

40. In R. v. K.J.M., this Court recently heard a youth justice appeal that had mistakenly been 

initiated as of right on the basis of a dissent in the Court of Appeal for Alberta. At the beginning 

of the hearing, leave to appeal was granted without objection, as the appeal raised an issue of clear 

public importance.43 Accordingly, the validity of s. 37(10) did not need to be tested. 

41. The case at bar, unlike K.J.M., is quintessentially an “error-correcting” appeal of the kind 

for which s. 691(1)(a) of the Code was erected as a final bulwark against wrongful convictions and 

miscarriages of justice. The sole issue is the reasonableness of the trial judge’s finding of guilt 

against the Appellant. As explained below, denying the Appellant the opportunity to make his case 

to this Court runs afoul of the fundamental principle that young persons are entitled to enhanced – 

                                                 
41 See, e.g., A.B. v. Bragg Communications Inc., [2012] 2 S.C.R. 567, 2012 SCC 46, at para. 17, 

per Abella J.: “Recognition of the inherent vulnerability of children has consistent and deep roots 

in Canadian law.” 
42 Most significantly, Part VI of the YCJA enacts a comprehensive scheme restricting publication 

of young persons’ names and regulating access to youth court records. 
43 R. v. K.J.M., 2019 SCC 55, at paras. 34-36 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc46/2012scc46.html
http://canlii.ca/t/j3c0k
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and certainly not lesser – procedural protections in the criminal justice system. 

a) Legislative history of young offender appeals 
42. From 1908 to 1984, youth justice in Canada was governed by the Juvenile Delinquents Act. 

That Act manifested a view of juvenile delinquency as a social rather than judicial problem. It was 

“paternalistic” in its philosophy and “provided a bare minimum of traditional criminal law 

safeguards for an accused person.”44 Not surprisingly, appeal rights for juvenile delinquents were 

extremely limited.45 In 1967, a major Department of Justice report on Juvenile Delinquency in 

Canada criticized existing appeal rights as “unduly restrictive” and recommended that both the 

accused and Crown be given direct access to the Court of Appeal on questions of law.46 

43. The Young Offenders Act (“YOA”) was many years in the making, but its enactment in 

1984 brought about a major change in the philosophy of youth criminal justice broadly consistent 

with the recommendations of the Department of Justice report. The paternalistic model of the 

Juvenile Delinquents Act was replaced by a due process paradigm more closely resembling that of 

adult criminal court. A backgrounder produced by the Solicitor General’s office affirmed the Act’s 

commitment to the view that young people “have the same rights to due process of law and fair 

and equal treatment as adults, and these rights must be guaranteed by special safeguards.”47 The 

YOA’s “declaration of principle” decreed that young people “have rights and freedoms in their 

own right” and “should have special guarantees of their rights and freedoms.”48 The Solicitor 

General at the time, the Honourable Bob Kaplan, praised this aspect of the new Act, affirming that 

“young persons have the same rights to due process of law, natural justice and fair and equal 

treatment as adults, and that these rights must be guaranteed by special safeguards”49  

44. Part of this new due process model was the conferral of a broad right of appeal mirroring 

                                                 
44 William Wardell, “The Young Offenders Act,” 47 Sask. L. Rev. 381 (1982), at p. 382.  
45 See, e.g., E. Pepler, “The Juvenile Delinquents Act, 1929), The Canadian Bar Review, Vol. 30, 
p. 819 (1952), at pp. 829-830  
46 Department of Justice, Committee on Juvenile Delinquency, Juvenile Delinquency in Canada 
(Queen’s Printer, 1967), at pp. 154-155 
47 Ministry of the Solicitor General, “The Young Offenders Act:  Highlights,” (Ottawa: Ministry 
of the Solicitor General, 1981), cited in R. v. J.(J.T.), [1990] 2 S.C.R. 755, at p. 779 per 
L'Heureux‑D ubé J. (dissenting)  
48 Young Offenders Act, S.C. 1980‑81‑ 82‑ 83, c. 110, s. 3(1)(e), quoted in R. v. J.(J.T.), [1990] 
2 S.C.R. 755, at p. 765, per Cory J. 
49 House of Commons Debates, 32nd Parl, 1st Sess., Vol 8 (15 April 1981) at 9308 (Hon. Bob 
Kaplan) 

https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=https://www.google.ca/&httpsredir=1&article=1167&context=jlsp
https://cbr.cba.org/index.php/cbr/article/download/1986/1986
https://cbr.cba.org/index.php/cbr/article/download/1986/1986
http://publications.gc.ca/collections/collection_2017/jus/JS22-1965-1-eng.pdf
http://publications.gc.ca/collections/collection_2017/jus/JS22-1965-1-eng.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii85/1990canlii85.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii85/1990canlii85.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii85/1990canlii85.html
file://Client/Users/matthewgourlay/Downloads/House%20of%20Commons%20Debates,%2032nd%20Parl,%201st%20Sess.,%20Vol%208%20(15%20April%201981)
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that available to an adult offender. Section 27(1) incorporated by reference Part XXI of the 

Criminal Code “with such modifications as the circumstances require.”50 However, s. 27(5) 

provided:51 

No appeal lies pursuant to subsection (1) from a judgment of the court of appeal in respect 
of a finding of guilt or an order dismissing an information to the Supreme Court of Canada 
unless leave to appeal is granted by the Supreme Court of Canada within twenty-one days 
after the judgment of the court of appeal is pronounced or within such extended time as the 
Supreme Court of Canada or a judge thereof may, for special reasons, allow. 

 
45. As confirmed by this Court in C.(T.L.) and K.J.M., this provision had the effect of 

abrogating a young person’s right to an automatic appeal under s. 691(1)(a) of the Code based on 

a dissent on a point of law in the provincial court of appeal.52 

46. Significantly, however, the YOA also contained a mechanism for a case to be “transferred” 

to adult court prior to trial. If the court ordered a transfer, the young person would then be 

“proceeded against in accordance with the law ordinarily applicable to an adult charged with the 

offence.”53 Naturally, this “ordinarily applicable” law would include the appeal rights in Part XXI. 

Therefore, it appears that a young person proceeded against in adult court under the YOA would 

be accorded the full panoply of adult appellate rights, including an appeal as of right to this Court 

under s. 691(1)(a). 

47. When the YCJA was enacted in 2003, it contained appellate rights that closely replicated 

those accorded by the YOA. In particular, Part XXI of the Code was incorporated by s. 37(1), and 

Supreme Court appeals as of right were carved out from this general appellate right by s. 37(10). 

The new provision barring as-of-right appeals mirrored its YOA predecessor except that it did away 

with the accelerated timeline for seeking leave to appeal. Under the YCJA, all youth cases are tried 

in youth court. There is no such thing as a transfer to adult court; therefore, after 2003, no convicted 

young people have had access to the full set of Criminal Code appeal rights. 

48. In the course of Parliamentary debate on the new Act, the Honourable Anne McLellan, 

                                                 
50 Young Offenders Act, R.S.C., 1985, c. Y-1, s. 27(1), quoted in R. v. C. (T.L.), [1994] 2 S.C.R. 
1012, at pp. 1014-1015 
51 Young Offenders Act, R.S.C., 1985, c. Y-1, s. 27(5), quoted in R. v. C. (T.L.), [1994] 2 S.C.R. 
1012, at p. 1015 
52 R. v. C. (T.L.), [1994] 2 S.C.R. 1012; R. v. K.J.M., 2019 SCC 55, at paras. 34-36 
53 Young Offenders Act, S.C. 1980‑81‑ 82‑ 83, c. 110, s. 16(1)  

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
http://canlii.ca/t/j3c0k
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Minister of Justice and Attorney General, repeatedly touted the “enhanced procedural protection” 

for youth in the YCJA.54 Minister McLellan also emphasized the inclusion of a reference to the 

United Nations Convention on the Rights of the Child in the preamble of the YCJA. She asserted 

that the YCJA was more consistent with the Convention and had more procedural protections than 

the YOA because it did away with transfers to adult court.55  

49. Likewise, Catherine Latimer, General Counsel and Director General for Youth Justice at 

the Department of Justice, asserted before the Senate Standing Committee: “I do not think a young 

person should have fewer rights than an adult […] when he or she is facing the criminal law 

power.”56  Notably, the YCJA as enacted includes in its “Declaration of Principle” the proposition 

that the youth criminal justice system must provide “enhanced procedural protection to ensure that 

young persons are treated fairly and that their rights, including their right to privacy, are 

protected.”57 The limitation imposed by s. 37(10) on young persons’ appeal rights does not appear 

to have figured in Parliamentary debates on the YCJA, however. 

b) This Court’s decision in R. v. C. (T.L.), [1994] 2 S.C.R. 1012 
50. In R. v. C.(T.L.), the appellant had been convicted of common assault and weapons 

dangerous in youth court proceedings brought by way of indictment. His appeal to the British 

Columbia Court of Appeal was dismissed, with Rowles J.A. dissenting on whether the entry of 

convictions on both counts was barred by the “Kienapple” principle.58 The young person appealed 

to this Court, purportedly as of right. The Crown moved to quash the appeal on the basis of s. 27(5) 

of the YOA, quoted above. A full bench heard the motion to quash. 

51. The appellant’s argument in response to the Crown’s motion was largely grounded in 

statutory interpretation, urging the Court to reject a literal interpretation of s. 27(5) that would 

                                                 
54 House of Commons, Standing Committee on Justice and Human Rights. Evidence, 37th Parl, 
1st Sess. (28 March 2001) at 1635 (Hon. Anne McLellan); Senate of Canada, Standing 
Committee on Legal and Constitutional Affairs. Evidence, 37th Parl, 1st Sess., Issue 11 (27 
September 2001); Senate of Canada, Standing Committee on Legal and Constitutional Affairs. 
Evidence, 37th Parl, 1st Sess., Issue 14 (1 November 2001)  
55 House of Commons, Standing Committee on Justice and Human Rights. Evidence, 37th Parl, 
1st Sess. (28 March 2001) at 1635 (Hon. Anne McLellan)  
56 Senate of Canada, Standing Committee on Legal and Constitutional Affairs. Evidence, 37th 
Parl, 1st Sess., Issue 12 (16 October 2001) 
57 YCJA, s. 3(1)(b)(iii) 
58 R. v. C.(T.L.) (1994), 87 C.C.C. (3d) 314 (B.C.C.A) 

https://www.ourcommons.ca/DocumentViewer/en/37-1/JUST/meeting-3/evidence
https://www.ourcommons.ca/DocumentViewer/en/37-1/JUST/meeting-3/evidence
https://sencanada.ca/en/Content/SEN/Committee/371/lega/11eva-e?Language=E&Parl=37&Ses=1&comm_id=11
https://sencanada.ca/en/Content/SEN/Committee/371/lega/11eva-e?Language=E&Parl=37&Ses=1&comm_id=11
https://sencanada.ca/en/Content/SEN/Committee/371/lega/11eva-e?Language=E&Parl=37&Ses=1&comm_id=11
https://sencanada.ca/en/Content/SEN/Committee/371/lega/14evc-e?Language=E&Parl=37&Ses=1&comm_id=11
https://sencanada.ca/en/Content/SEN/Committee/371/lega/14evc-e?Language=E&Parl=37&Ses=1&comm_id=11
https://www.ourcommons.ca/DocumentViewer/en/37-1/JUST/meeting-3/evidence
https://www.ourcommons.ca/DocumentViewer/en/37-1/JUST/meeting-3/evidence
https://sencanada.ca/en/Content/SEN/Committee/371/lega/12eva-e?Language=E&Parl=37&Ses=1&comm_id=11
https://sencanada.ca/en/Content/SEN/Committee/371/lega/12eva-e?Language=E&Parl=37&Ses=1&comm_id=11
https://www.canlii.org/en/ca/laws/stat/sc-2002-c-1/144482/sc-2002-c-1.html
https://www.canlii.org/en/bc/bcca/doc/1994/1994canlii337/1994canlii337.html
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produce an anomalous result – namely, that a young offender would enjoy a more restrictive right 

of appeal than an adult offender.  

52. Delivering brief reasons for a unanimous Court, Sopinka J. denied that there was any such 

anomaly. Relating some of the history canvassed above, he noted that under the Juvenile 

Delinquents Act, proceedings were rehabilitative rather than punitive; thus, expansive appeal rights 

were simply unnecessary. Although the YOA changed the philosophy of the system and broadened 

young persons’ rights of appeal, Sopinka J. observed:59 

This did not mean that all avenues of appeal would be extended to parallel those available 
to adults.  The policy favouring the early resolution of the adjudicative stage in order to 
facilitate commencement of rehabilitation would explain why Parliament did not extend 
appeals as of right to this Court.  This policy and the protection of the rights of young 
offenders would be served by specifically providing for an appeal to this court with leave.  
Section 27(5) accomplishes these purposes. 

53. Additionally, Sopinka J. noted that the appellant had raised a constitutional challenge under 

s. 15(1) in his factum and at the oral hearing. For the same reasons given on the interpretive issue, 

Justice Sopinka was skeptical that s. 27(5) amounted to impermissible discrimination, but “would 

not foreclose the opportunity to advance this submission in appropriate proceedings.”60 

54. As further explained below, the procedural defects identified by Sopinka J. do not exist in 

the case at bar. There will never be a better opportunity for the Court to adjudicate the 

constitutionality of s. 37(10). 

c) Why R. v. C. (T.L.) is not dispositive  
55. R. v. C.(T.L.) did not decide the issue in the present case. Most obviously, the Court 

expressly left the constitutionality of s. 27(5) for another day. Notices of constitutional question 

had not been delivered, likely rendering the Court incapable of granting constitutional relief in any 

event.61 In the case at bar, as already noted, the appropriate notices have been served and filed.  

56. The prior decision should also not be seen as having pronounced definitively on the 

legislative policy behind s. 27(5) and its successor, and of the justifiability of any policy choices 

ascribed to Parliament in this respect. As seen above, Sopinka J. rationalized the YOA’s denial of 

                                                 
59 R. v. C. (T.L.), [1994] 2 S.C.R. 1012, at p. 1016 
60 R. v. C. (T.L.), [1994] 2 S.C.R. 1012, at p. 1017 
61 Guindon v. Canada, [2015] 3 S.C.R. 3, 2015 SCC 41, at paras. 15-40 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii57/1994canlii57.html
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appeals as of right as facilitating the early resolution of young offender cases and promoting 

rehabilitation. He observed that this “would explain” why Parliament did what it did. Significantly, 

no legislative evidence supporting this surmise about legislative purpose was cited. That is 

understandable, because the observation was not made to justify a proven constitutional 

infringement. Rather, it was offered as a reason that could render Parliament’s choice intelligible, 

thus justifying the Court (if it needed such justification) in refusing to depart from unambiguous 

statutory language. 

57. Finally, the law applicable to young people in the criminal justice system has moved on 

since 1994. The statutory context has changed markedly, with the introduction of the YCJA in 

2003. Most significant for our purposes, the constitutional doctrine has also evolved. Cases like R. 

v. D.B. have guaranteed procedural protections to young people as a matter of fundamental justice 

under s. 7.62 None of this was, or could have been, before the Court in 1994. 

d) Why s. 37(10) infringes the s. 7 rights of young persons in the Appellant’s 
circumstances 

1) D.B. constitutionalized the special status of young people in the criminal 
justice system 

58. This Court’s decision in D.B. was a watershed in the constitutional recognition of the rights 

of young people in the criminal justice system. At issue in that case was the constitutionality of a 

statutory presumption that young people who committed certain specified offences would receive 

an adult sentence. 

59. Writing for the majority, Abella J. recognized for the first time that a presumption of 

diminished moral blameworthiness on the part of young offenders is a principle of fundamental 

justice. (The four dissenters, led by Rothstein J., likewise recognized this constitutional principle 

but did not agree that it was infringed in that case.) This principle was held to be “fundamental to 

our notions of how a fair legal system ought to operate.”63 The YCJA’s presumption of an adult 

sentence for certain young offenders unjustifiably infringed this fundamental principle: 

A young person should receive, at the very least, the same procedural benefit afforded 

                                                 
62 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25 
63 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 68. Section 3(1)(b) of the YCJA was 

subsequently amended to include the “principle of diminished moral blameworthiness or 

culpability” in its Declaration of Principles: 2012, c. 1, s. 168. 

https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
https://www.canlii.org/en/ca/laws/stat/sc-2002-c-1/144482/sc-2002-c-1.html
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to a convicted adult on sentencing, namely, that the burden is on the Crown to 
demonstrate why a more severe sentence is necessary and appropriate in any given case. 

60. Shortly after D.B., this Court enunciated another aspect of the “enhanced procedural 

protections” owed to young persons by virtue of the YCJA and its s. 7 underpinning: that all the 

statutory prerequisites for the admissibility of a young person’s statement to police must be proven 

by the Crown beyond a reasonable doubt.64 Writing for the majority in L.T.H., Justice Fish 

observed that the procedural provisions dealing with statements to police are “one instance of the 

enhanced protection Parliament has seen fit to provide for young persons.”65 This further 

established “enhanced procedural protection” as a guiding principle in the youth justice 

jurisprudence. And in S.J.L., the Court applied the same principles to prohibit joint trials for youth 

and adult accused.66 

61. This Court has not yet decided whether the statutory guarantee of enhanced (or equal) 

procedural protections for young people amounts to a constitutional principle of fundamental 

justice. The Appellant submits that it does. Consistent with D.B., it means that an accused young 

person must be afforded, at the very least, procedural benefits equal to those provided to adults. 

2) The guarantee of enhanced procedural protections for young people in 
the criminal justice system is a principle of fundamental justice 

62. In order for a principle of justice to be recognized as “fundamental” within the meaning of 

s. 7, three criteria must be met:67 

(1)   It must be a legal principle. 

(2)   There must be a consensus that the rule or principle is fundamental to the way in which 
the legal system ought fairly to operate. 

(3)   It must be identified with sufficient precision to yield a manageable standard against 
which to measure deprivations of life, liberty or security of the person. 

63. In R. v. J.S-R, Nordheimer J. (as he then was) recognized the guarantee of enhanced 

procedural protections for young people as a principle of fundamental justice, finding that all three 

                                                 
64 R. v. L.T.H., [2008] 2 S.C.R. 739, 2008 SCC 49 
65 R. v. L.T.H., [2008] 2 S.C.R. 739, 2008 SCC 49, at para. 18 
66 R. v. S.J.L., [2009] 1 S.C.R. 426, 2009 SCC 14 
67 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 46 
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criteria were met. The issue in that case was the constitutionality of s. 67(6) of the YCJA, which 

allowed Crown counsel (and not just the Attorney General personally) to insist upon a jury trial 

over the wishes of the accused. This was one of the trials arising from the notorious “Boxing Day 

shooting” in Toronto. Due to the considerable public antipathy to the accused, the defence wished 

to face trial by judge alone. By virtue of s. 67(6), the young accused had weaker procedural 

protections available to him than an identically situated accused, whose judge-alone election could 

only be overridden at the personal direction of the Attorney General. 

64. Extrapolating from the principles developed in D.B. in the sentencing context, Justice 

Nordheimer concluded that “enhanced procedural protection” for young people in the trial phase 

of the proceeding is likewise a principle of fundamental justice under s. 7. He explained:68 

If a young person should receive the same procedural benefit afforded to an adult on 
sentencing, there is even more reason to find that a young person should be entitled to the 
same procedural benefits with respect to his or her trial that are afforded to an adult. To 
hold otherwise would be to afford greater protection on the sentencing phase of the criminal 
justice process than to the trial phase itself. 

 
It is a legal principle 

65. This criterion is meant to weed out principles that are essentially social or political rather 

than legal in character. It is clearly satisfied here. As stated by Nordheimer J.: 

In my view, the requirement of enhanced procedural protection for young persons is a legal 
principle, one that is informed by the principle of meaningful participation by accused 
young persons in the processes that lead to decisions affecting them. It is part and parcel 
of the rationale for a separate procedure for the treatment of young persons within our 
criminal justice system. It is no different in kind than the presumption of diminished moral 
culpability that is also part of the rationale for a separate procedure and which the Supreme 
Court of Canada in R. v. D.B. found to be a legal principle.  

It enjoys a broad consensus 
66. As observed by Nordheimer J., “[i]t would be difficult to conceive of anything that is more 

fundamental to the fair operation of a legal system than the procedural protections offered to an 

accused person.”69 Moreover, few features of our criminal justice system are of longer standing 

than special treatment of youth. Speaking for a majority of the United States Supreme Court, 

                                                 
68 R. v. J.S-R, [2008] O.J. No. 4161 (S.C.J.), at para. 26 
69 R. v. J.S-R, [2008] O.J. No. 4161 (S.C.J.), at para. 17 
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Justice Sotomayor observed that the American legal system is “replete with laws and judicial 

recognition that children cannot be viewed simply as miniature adults.”70 The same is true of our 

own. Although our juvenile justice system evolved from a paternalistic model under the Juvenile 

Delinquents Act to a due process model under the current YCJA, it is now firmly entrenched in 

Canadian law that young people must enjoy special, indeed enhanced, procedural protections 

relative to adults in the criminal system.  

67. The preamble to the YCJA affirms that “Canada is a party to the United Nations Convention 

on the Rights of the Child and recognizes that young persons have rights and freedoms, including 

those stated in the Canadian Charter of Rights and Freedoms and the Canadian Bill of Rights, and 

have special guarantees of their rights and freedoms.” As already noted, the YCJA’s 

Declaration of Principle enshrines “enhanced procedural protection” for young people as a 

fundamental feature of the system. This manifests itself in diverse ways, from the special rules for 

taking statements from young people at the start of the criminal process,71 to the decision whether 

to order the retention of a young person’s DNA sample at the end of it.72 

68. In R. v. G.C., another of the “Boxing Day shooting” cases, Justice Molloy drew on the 

same principle to find that the Crown’s refusal to consent to a judge-alone trial – and its refusal to 

provide reasons for that refusal – constituted an abuse of process.73 Although no s. 52 remedy was 

requested or required, the decision likewise hinged on the principle that young people should have 

procedural protections at least as robust as those accorded to adults. 

69. The fact that the foregoing cases concerned trials rather than appeals does not render the 

constitutional defect in the case at bar any less consequential. In D.B., the Court held that the 

principle of diminished moral blameworthiness is enjoyed by young people “throughout any 

proceedings against them.”74 As stated earlier, appeals are our principal means of preventing 

miscarriages of justice. They are every bit as much a “procedural protection” as those at issue in 

the cases just discussed. 

                                                 
70 J.D.B. v. North Carolina, 564 U.S. 261 (2011), at p. 274 (internal quotation marks omitted) 
71 R. v. L.T.H., [2008] 2 S.C.R. 739, 2008 SCC 49 
72 R. v. R.C., 2005 SCC 61, [2005] 3 SCR 99 
73 R. v. G.C., 2010 ONSC 115 
74 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 69 
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It yields a manageable standard 
70. In J.S.-R., Nordheimer J. rejected the Crown’s argument that the standard is unworkable 

because “enhanced” has no absolute meaning. He noted that this Court in D.B. had no difficulty 

finding that the third criterion was satisfied even though “diminished” (as in “diminished moral 

blameworthiness”) likewise connotes a relative rather than absolute standard.75  

71. The Appellant submits that Nordheimer J. was correct. A principle of fundamental justice 

does not need to generate mathematical certainty in application in order to yield a manageable 

standard. Here, the principle of “enhanced procedural protection” allows for a reasoned evaluation 

of legislative choices against the assumption that young people must enjoy special consideration 

in the justice system. It does not mean that for every procedure “X” adopted for adults, Parliament 

must accord “X + 1” or even “X” to young people. Differences in procedure – even ones that 

appear to confer less elaborate rights on young people – can be fully consistent with this principle 

provided that, when viewed in context, the procedure in question vindicates rather than derogates 

from the interests of the young accused. The problem with s. 37(10) is that the only proffered 

justifications – for instance, that it encourages efficiency and early resolution – do nothing to 

benefit the young people to whom the provision actually applies. 

3) Section 37(10) contravenes the fundamental principle that young people 
are entitled to enhanced procedural protections 

72. Parliament has decided that where the justices of a province’s highest court are unable to 

agree whether a conviction is legally sustainable on the grounds set out in s. 686(1), an adult 

accused is entitled to a review by this Court. In that way, the Court serves as the final bulwark 

against wrongful convictions – both for the benefit of the accused and for public confidence in the 

system more generally. As Justice Moldaver noted in Oland, “our justice system is not infallible 

and […] a meaningful review process is essential to maintain public confidence in the 

administration of justice.”76 

                                                 
75 R. v. J.S-R, [2008] O.J. No. 4161 (S.C.J.), at para. 19, citing R. v. D.B., [2008] 2 S.C.R. 3, 
2008 SCC 25, at para. 69. 
76 R. v. Oland, [2017] 1 S.C.R. 250, 2017 SCC 17, at para. 45 

https://www.canlii.org/en/on/onsc/doc/2008/2008canlii54301/2008canlii54301.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc17/2017scc17.html
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73. Appeals are creatures of statute,77 not constitutional command.78 That said, they are 

broadly recognized as fundamental to the proper functioning of any criminal justice system – a 

system run by humans that will, accordingly, sometimes make mistakes. Appeals are our primary 

means of correcting those mistakes before they solidify into permanent and irreparable injustice. 

As Arbour J. stated for the Court in Biniaris:79 

Criminal appeals on questions of law are based in part on the desire to ensure that criminal 
convictions are the product of error-free trials.  Error-free trials are desirable as such, but 
even more so as a safeguard against wrongful convictions. It is inconceivable that 
Parliament would have permitted access, by leave or as of right, to this Court, in the case 
of trials or appeals affected by legal error, but would have granted no access whatsoever in 
the case of possibly the gravest error of all: an unreasonable conviction, or one that cannot 
be supported by the evidence. 

It is likewise “inconceivable” that young people – solely by virtue of their age – should be denied 

access to this final check against injustice. This Court has recognized the “impact of stigmatizing 

and labelling the young person, which can damage the offender’s developing self‑im age and his 

sense of self‑w orth .”80 A wrongful conviction, left uncorrected, may render that damage 

permanent. There is no good reason to deny young persons this last appellate recourse which, for 

adults, Parliament has deemed essential. 

74. Once again, s. 7 does not require that young people be accorded identical procedures to 

those accorded adults. Fairness is not akin to sameness. Substantive rather than formal equality is 

the goal. What s. 7 does require, however, is that young people not be denied significant procedural 

protections given to adults without good reason. What counts as a “good reason” must be 

                                                 
77 R. v. Smith, [2004] 1 S.C.R. 385, 2004 SCC 14 
78 See R. v. Robinson (1989), 51 C.C.C. (3d) 452 (Alta. C.A.), where the court held that there is 

no constitutional right to an appeal of conviction and, a fortiori, no right to state-funded counsel 

for appeal purposes. In the years since, however, the reality of wrongful convictions has been 

increasingly recognized by courts and addressed in legal doctrine. It may well be that a 

wholesale repeal of appellate rights, in the unlikely event it were to take place, would no longer 

pass constitutional muster. But that is for another day, which hopefully will never arrive. 
79 R. v. Biniaris, supra, at para. 26 
80 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 86 (internal quotation marks omitted) 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc14/2004scc14.html
https://www.canlii.org/en/ab/abca/doc/1989/1989abca267/1989abca267.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc25/2008scc25.html
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understood with reference to the policy objectives and social realities underpinning the YCJA and 

this Court’s youth justice jurisprudence. In S.J.L., Abella J. observed:81 

[T]his Court’s jurisprudence has consistently directed that young persons are uniquely 
entitled to enhanced procedural protections, whether or not they are available to adults. 

 
75. Surely where the enhanced procedural protection is available to adults but not to young 

people, the case for a constitutional infringement is even stronger.  

II. Equality: s. 37(10) discriminates based on age, contrary to s. 15(1) of the Charter 
76. The YCJA’s bar on appeals as of right impermissibly discriminates against young people 

based on their age (an enumerated ground), denying them an important procedural protection that 

is granted to identically situated adults. 

77. In Withler, the Court re-stated the test for s. 15(1) infringement as follows:82 

(1) Does the law create a distinction based on an enumerated or analogous ground?  

(2) Does the distinction create a disadvantage by perpetuating prejudice or stereotyping? 

a) The law creates a distinction based on an enumerated ground 
78. Here, there is no question that s. 37(10) creates a distinction based on the enumerated 

ground of age. But for C.P.’s age, an appeal would lie to this Court as of right pursuant to s. 

691(1)(a) of the Code.  

b) The distinction creates a disadvantage by perpetuating prejudice 
79. The subtler question is whether the law creates a disadvantage by perpetuating prejudice 

or stereotyping. The difficulty of the question relates to the unique character of age as a ground of 

discrimination. To begin with the obvious: age is an enumerated ground in s. 15(1). Nonetheless, 

age discrimination claims have generally been challenging for the courts because age is unlike all 

the other enumerated and analogous grounds in one important respect: everyone who enjoys a 

normal lifespan will be part of the allegedly discriminated-against group (whether young or old) 

at one point or another. No doubt in part because of this unique feature, as Bastarache J. has 

                                                 
81 R. v. S.J.L., [2009] 1 S.C.R. 426, 2009 SCC 14, at para. 101, per Abella J. (dissenting) 
82 Withler v. Canada (Attorney General), [2011] 1 S.C.R. 396, 2011 SCC 12, at para. 30, per 
McLachlin C.J. and Abella J. 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc14/2009scc14.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html
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observed, “age is the one [enumerated ground] that tends to cause the most theoretical 

confusion.”83 

80.  It was observed by the majority in Gosselin that “age is not strongly associated with 

discrimination and arbitrary denial of privilege.”84 Further, age is in many circumstances relevant 

to individual ability and need in a way that other enumerated grounds – gender, race, ethnicity – 

simply are not.85 Though one might quibble with the specific cut-off, no one would oppose 

conditioning the right to drive or to vote upon the attainment of a certain age. But this reality does 

not give the government licence to visit disadvantage upon young or old people in circumstances 

where age truly is irrelevant to the individual’s merit or need. Dissenting in Gosselin, Justice 

Bastarache made this point cogently:86 

While distinctions based on age may often be justified, they are nonetheless equally 
suspect. While age is a ground that is experienced by all people, it is not necessarily 
experienced in the same way by all people at all times.  Large cohorts may use age to 
discriminate against smaller, more vulnerable cohorts.  A change in economic, historical 
or political circumstances may mean that presumptions and stereotypes about a certain age 
group no longer hold true.  Moreover, the fact remains that, while one’s age is constantly 
changing, it is a personal characteristic that at any given moment one can do nothing to 
alter.  Accordingly, age falls squarely within the concern of the equality provision that 
people not be penalized for characteristics they either cannot change or should not be asked 
to change. 

 
81. The principal age discrimination decisions of this Court, Law and Gosselin, involved 

challenges to social benefit schemes that disadvantaged younger people – CPP survivor’s benefits 

and Quebec welfare payments, respectively.87 In both cases, the claims were dismissed because 

the challenged distinctions did not undermine the “human dignity” of the complainants, although 

                                                 
83 Gosselin v. Québec (Attorney General), [2002] 4 S.C.R. 429, 2002 SCC 84, at para. 225, per 
Bastarache J. (dissenting) 
84 Gosselin v. Québec (Attorney General), [2002] 4 S.C.R. 429, 2002 SCC 84, at para. 31, per 
McLachlin C.J. 
85 Gosselin v. Québec (Attorney General), [2002] 4 S.C.R. 429, 2002 SCC 84, at para. 226, per 
Bastarache J. See also: A.C. v. Manitoba (Director of Child and Family Services), 2009 SCC 30, 
[2009] 2 S.C.R. 181, at p. 110, per Abella J. 
86 Gosselin v. Québec (Attorney General), supra, at para. 227, per Bastarache J. 
87 Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497; Gosselin v. 
Québec (Attorney General), [2002] 4 S.C.R. 429, 2002 SCC 84 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc30/2009scc30.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc30/2009scc30.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii675/1999canlii675.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html
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in Gosselin the dissenting position attracted four votes. Since then, Law’s multi-factored, dignity-

based test has been supplanted by the more streamlined analysis expounded in Kapp and Withler.88  

82. While doctrinally antiquated, those prior decisions shed light on the present case in that the 

complexities they tackled simply do not arise here. The contentious aspects of Law and Gosselin 

revolved around broad and essentially extra-legal questions of philosophy and social policy. Does 

providing reduced welfare benefits to someone under 30 enhance their dignity by encouraging 

them to secure training and employment, or does it consign people to poverty based solely on their 

age? To what extent are economic demands on government produced by a recession valid grounds 

for withholding or reducing a benefit from a particular group? Unsurprisingly, these difficult 

questions can sharply divide experienced jurists. 

83. By contrast, the issue here is narrow in scope and legal in character. For those handful of 

young accused who will be found guilty of an indictable offence, appeal the finding of guilt, and 

receive a dissent on a question of law from a judge of the court of appeal, should those accused 

have the same entitlement as adults to a final review in this Court? Put otherwise, could it 

reasonably be seen as ameliorative and dignity-enhancing to deny such an entitlement? The answer 

here is as easy as those in Law and Gosselin were hard. 

84. Accordingly, the Appellant submits that the second branch of the Kapp/Withler test – 

perpetuation of prejudice or stereotyping – is satisfied. Importantly, the second branch is 

disjunctive. Perpetuation of stereotypes is not a prerequisite for the finding of a s. 15(1) breach. 

Perpetuating disadvantage will do, without reliance on stereotypes. As the Court explained in 

Kapp:89 

Under s. 15(1), the focus is on preventing governments from making distinctions based on 
the enumerated or analogous grounds that: have the effect of perpetuating group 
disadvantage and prejudice; or impose disadvantage on the basis of stereotyping. 
 

85. Subsequently, in Quebec (Attorney General) v. A, this point was reinforced. Speaking for 

a majority on the s. 15(1) issue, Abella J. cautioned:90 

                                                 
88 R. v. Kapp, [2008] 2 S.C.R. 483, 2008 SCC 41; Withler v. Canada (Attorney General), [2011] 
1 S.C.R. 396, 2011 SCC 12 
89 R. v. Kapp, [2008] 2 S.C.R. 483, 2008 SCC 41, at para. 25 
90 Quebec (Attorney General) v. A, [2013] 1 S.C.R. 61, 2013 SCC 5, at para. 327, per Abella J. 

https://www.canlii.org/en/ca/scc/doc/2008/2008scc41/2008scc41.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc41/2008scc41.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc5/2013scc5.html
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We must be careful not to treat Kapp and Withler as establishing an additional requirement 
on s. 15 claimants to prove that a distinction will perpetuate prejudicial or stereotypical 
attitudes towards them.  Such an approach improperly focuses attention on whether a 
discriminatory attitude exists, not a discriminatory impact, contrary to Andrews, Kapp and 
Withler. 
 

86. Finally, in Kahkewistahaw First Nation v. Taypotat, Justice Abella (this time for a 

unanimous Court) emphasized that discriminatory treatment within the meaning of s. 15(1) is 

treatment that perpetuates arbitrary disadvantage. The question, therefore, is “whether the 

impugned law fails to respond to the actual capacities and needs of the members of the group and 

instead imposes burdens or denies a benefit in a manner that has the effect of reinforcing, 

perpetuating or exacerbating their disadvantage.”91 

87. In the case at bar, s. 37(10) undoubtedly has a discriminatory impact on the Appellant.  

Whether it arose from a stereotype that a young person found guilty at trial would rather get the 

whole process over with than exercising a final opportunity to clear his or her name, or whether it 

came about unwittingly as an artifact of the former legislative regime, does not matter. The point 

is that the Appellant is disadvantaged based solely on his membership in an enumerated group, not 

based on any need, merit, or ability particular to him.  

88. A young person whose appeal attracts a dissent in the court of appeal has no weaker claim 

to a further review than an adult in the same circumstances. The denial of this benefit is arbitrary 

and unfair. An infringement of s. 15(1) is established. 

III. The infringements are not justified pursuant to s. 1 
89. A law that infringes s. 7 is “inherently” flawed and thus difficult to uphold under s. 1.92 

Indeed, it has sometimes been held that “exceptional conditions” such as “natural disasters, the 

outbreak of war, [or] epidemics” would be necessary to justify a contravention of fundamental 

justice.93 

                                                 
91 Kahkewistahaw First Nation v. Taypotat, [2015] 2 S.C.R. 548, 2015 SCC 30, at para. 20 
92 Carter v. Canada (Attorney General), [2015] 1 S.C.R. 331, 2015 SCC 5, at para. 95 
93 Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, at p. 518, per Lamer J.; Suresh v. Canada 
(Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1, at para. 78; R. v. 
D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 89 
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90. Whatever the proper test, however, it can be confidently ventured that it is not met in the 

case at bar. Allowing a small handful of young accused a further appeal as of right would have a 

minuscule effect on the system at large. Assuming the law’s objective is something resembling the 

one identified by Sopinka J. in C.(T.L.) – namely, “the early resolution of the adjudicative stage in 

order to facilitate commencement of rehabilitation”94 – the bar on appeals as of right does 

vanishingly little to advance it. From the perspective of the system, the number of cases in the 

Appellant’s category amount to a rounding error. Yet to someone in the Appellant’s position, the 

impact of the infringement is profound. 

91. While s. 15(1) infringements are in theory easier to justify than infringements of s. 7, it 

must be kept in mind that s. 15(1) also contains an internal limitation rendering all infringements 

relatively serious: that is, an infringement of s. 15(1) means not just differential but discriminatory 

treatment. 

92. Does s. 37(10) have a pressing and substantial objective? While the “relevant objective is 

that of the infringing measure, not, more broadly, that of the provision,”95 in this case they are 

synonymous since the impugned provision really does only one thing: prevent a young person 

from taking an appeal as of right. Characterizing the objective of this provision is challenging 

because its rationale does not clearly emerge from the legislative record. The best we have is 

Justice Sopinka’s surmise that the provision is intended to favour “the early resolution of the 

adjudicative stage in order to facilitate commencement of rehabilitation.”96 

93. Assuming that this can be characterized as a pressing and substantial objective, it fails at 

the first stage of the proportionality test: the infringing measure is not rationally connected to the 

objective. Granted, there are many aspects of the youth justice system that do promote this goal. 

The Declaration of Principles itself recognizes that the system must emphasize “the promptness 

and speed with which persons responsible for enforcing this Act must act, given young persons’ 

perception of time.”97  

                                                 
94 R. v. C.(T.L.), [1994] 2 S.C.R. 1012, at p. 1016 
95 Frank v. Canada (Attorney General), 2019 SCC 1, at para. 46, per Wagner C.J. 
96 R. v. C.(T.L.), [1994] 2 S.C.R. 1012, at p. 1016 
97 YCJA, s. 3(1)(b)(v) 
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94. The bar on appeals as of right, however, does nothing to advance that objective. After all, 

it only applies to the tiny percentage of indictable convictions that get appealed to the court of 

appeal and get upheld by a 2:1 margin with a dissent on a question of law.98 Any accused in that 

position would already have forfeited the opportunity for “early resolution of the adjudicative 

stage.” Moreover, such an accused has an unfettered right to apply for leave to appeal to this Court. 

The total time to process and decide an application for leave to appeal is not materially shorter 

than the total time to process and decide an appeal as of right. In sum, the rights limitation fails at 

the rational connection stage. 

95. Likewise, the measure is not minimally impairing of the rights at issue. Many measures 

can and have been taken to ensure adjudicative promptness and efficiency in youth matters. Section 

37(10) is entirely superfluous to this task. Further, this is not a “complex regulatory response” to 

a social problem meriting deference at the minimal impairment stage.99 On the contrary, it is as 

narrowly and purely “legal” as a legislative measure could be. Deference to Parliament is 

inappropriate. 

96. The ability of this Court to grant leave to appeal is no substitute for an appeal as of right 

and does not ameliorate the harm done by s. 37(10). Whether under s. 40 of the Supreme Court 

Act or s. 691(1)(b) of the Criminal Code, leave to appeal is generally reserved for cases raising 

legal issues of public importance warranting resolution by the highest court in the country. Apart 

                                                 
98 The Appellant has been able to locate only six reported cases (including this one) decided 

since 1994 in which a young person would have enjoyed a right of appeal pursuant to s. 

691(1)(a) were it not for the bar on appeals as of right. The others are: R. v. O.C., [1994] O.J. No. 

3908, leave to appeal denied [1994] S.C.C.A. No. 372; R. v. J.M.W., [1998] B.C.J. No. 457 

(C.A.); R. v. M.W.F., [2004] B.C.J. No. 1704 (C.A.), leave to appeal denied [2004] S.C.C.A. No. 

455; R. v. S.A.B., [2001] A.J. No. 1202 (C.A.), leave to appeal granted [2001] S.C.C.A. No. 529, 

judgment at [2003] 2 S.C.R. 678; R. v. K.J.M., 2018 ABCA 278, aff’d 2019 SCC 55. While there 

are likely more such cases that the Appellant has not located, the fact remains that this class of 

cases is small by any measure. 
99 Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567, 2009 SCC 37, at para. 
37, per McLachlin C.J. 

https://advance.lexis.com/search/?pdmfid=1505209&crid=739b31ea-270d-4047-93fd-35688cf891ec&pdsearchterms=%5B1994%5D+O.J.+No.+3908&pdicsfeatureid=1517129&pdstartin=hlct%3A1%3A11&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=%3A%3A1&pdquerytemplateid=&ecomp=tymh9kk&earg=pdpsf&prid=24d957fa-2fb4-4829-8efe-259aef90908d
https://advance.lexis.com/search/?pdmfid=1505209&crid=739b31ea-270d-4047-93fd-35688cf891ec&pdsearchterms=%5B1994%5D+O.J.+No.+3908&pdicsfeatureid=1517129&pdstartin=hlct%3A1%3A11&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=%3A%3A1&pdquerytemplateid=&ecomp=tymh9kk&earg=pdpsf&prid=24d957fa-2fb4-4829-8efe-259aef90908d
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https://www.canlii.org/en/ab/abca/doc/2001/2001abca235/2001abca235.html
https://www.canlii.org/en/ab/abca/doc/2018/2018abca278/2018abca278.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html
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from its mandatory docket (which comprises mostly criminal appeals but also references100), the 

Court seeks to maintain “complete flexibility in allocating its scarce judicial resources towards 

cases of true public importance.”101 It hears about 70 cases per year from across Canada, the vast 

majority of which raise unsettled questions of law. It cannot carry out that mandate while also 

serving as a second level of error-correction for every criminal case in which the court of appeal 

may have gotten it wrong.  

97. That is why the s. 691(1)(a) jurisdiction is so important: it singles out the small group of 

cases meriting a final look by using dissent in the court of appeal as a proxy for a realistic risk of 

error. This avenue of review has nothing to do with whether or not the case raises a legal issue of 

public importance; rather, it is concerned with rectifying potential wrongful convictions and other 

miscarriages of justice. Accordingly, the ability of a young person to apply for leave to appeal 

under the “public importance” test does little to mitigate the harm that flows from denying him or 

her a right to a final review by this Court. 

98. Lastly, the requirement of overall proportionality is not met. Section 37(10) deprives a 

young person of an important procedural protection for no appreciable purpose, and with no 

demonstrable gain to the system or to society. It should be declared to be of no force or effect. 

B. THE FINDING OF GUILT WAS UNREASONABLE 

I. Overview 
99. The key issue in this trial was the complainant’s capacity to consent when she had sex with 

the Appellant. Because she had no memory of it, she was not able to give direct evidence of whether 

or not she consented. But this would pose no obstacle to a finding of guilt if the rest of the evidence 

proved that she would not have been able to give legally effective consent due to severe 

intoxication.102 

100. Conversely, if the trial judge had found that R.D. did have capacity to consent then an acquittal 

would almost certainly have followed because due to memory failure R.D. was unable to give clear 

                                                 
100 Supreme Court Act, R.S.C. 1985, c. S-26, ss. 36, 53 
101 R. v. Hinse, [1995] 4 S.C.R. 597, at para. 8, per Lamer C.J. 
102 Subject, of course, to the defence of mistaken belief in communicated consent, which is 

addressed below. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-26/162165/rsc-1985-c-s-26.html
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii54/1995canlii54.html
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evidence on whether she did in fact communicate consent. In other words, on any view of the record, 

a finding that R.D. had capacity but nonetheless withheld consent would have been unreasonable 

since there was no evidence to support that scenario. Therefore, capacity was the primary issue. If 

lack of capacity was proven beyond a reasonable doubt, the sole remaining question was whether the 

Appellant had an honest but mistaken belief in communicated consent. 

101. The trial judge resolved the capacity question in favour of the Crown. On the question of 

mistaken belief, she found as fact that R.D. did not say the words (“fuck me”) attributed to her by the 

Appellant and therefore the defence was untenable. She further held that even if R.D. had said those 

words, the Appellant would not have been entitled to rely on them, and therefore a finding of guilt 

would have been justified on that basis too. 

II. The Law 
102. A verdict can be unreasonable within the meaning of s. 686(1)(a)(i) in two ways: 

(a) Seen through the lens of judicial experience, the verdict was not one which a proper 
instructed jury, acting judicially, could reasonably have rendered (“Biniaris 
unreasonableness”);103 or 

(b) The verdict was reached by way of an illogical or irrational reasoning process 
(“Sinclair unreasonableness”).104 

103. Writing for the majority below, Justice MacPherson was simply wrong to assert as a 

jurisprudential proposition that appellate recourse against an unreasonable verdict is “exceedingly 

rare.”105 To the contrary, “unreasonable verdict” is one of three statutory bases for setting aside a 

conviction, and there is no reason in law or policy for this ground to be applied any more rarely or 

reluctantly than its companion grounds, error of law and miscarriage of justice. 

104. Justice MacPherson derived this mistaken proposition from a misreading of Justice Fish’s 

reasons in Sinclair. There, the Court clarified its earlier holding in Beaudry and established once and 

for all that a conviction rendered by a judge alone can be unreasonable if reached by way of illogical 

                                                 
103 R. v. Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15 
104 R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3 
105 Reasons of the Court of Appeal, at para. 43 [A.R., Vol. 1, Tab 1, p. 69] 
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reasoning, even if it was nonetheless available on the evidence in the Biniaris sense. Justice Fish 

identified two subcategories of Sinclair unreasonableness: 

(i) where the judge draws an inference or makes a finding of fact essential to the verdict that 

is plainly contradicted by the very evidence from which it was drawn or upon which it has 

been made to rest;106 and 

(ii) where the judge draws an inference or makes a finding of fact essential to the verdict if 

that inference or finding of fact is demonstrably incompatible with evidence that is neither 

contradicted by other evidence nor rejected by the trial judge.107 

105. It was after setting out these two forms of Sinclair unreasonableness that Justice Fish hastened 

to add:108 

Fortunately, unreasonable verdicts of either sort are exceedingly rare. But when they do occur, 
appellate courts are authorized ― indeed, bound ― to intervene. 

106. It is clear from the context that Justice Fish was not purporting to describe unreasonable 

verdicts tout court as “exceedingly rare.” Rather, he was referring to “either sort” of Sinclair 

unreasonableness – a category of unreasonableness whose very existence had been disputed up until 

the judgment in Sinclair itself. 

107. In the case at bar, Sinclair unreasonableness was engaged by the trial judge’s illogical and 

unexplained acceptance of the Appellant’s evidence on the crucial point of timing. But, ultimately, 

Nordheimer J.A. found the verdict to be unreasonable on the Biniaris standard as well. There was 

simply no evidence upon which a finding of incapacity could be made beyond a reasonable doubt. 

Therefore, an acquittal rather than a new trial was the proper remedy. This was, accordingly, the more 

common type of unreasonable verdict: one which was unavailable on the evidence. 

108. In any event, the point is that it is wrong to proceed from the starting point that successful 

unreasonable verdict claims are “exceedingly rare” and that some unusual degree of deference is 

required. Reviewing the reasonableness of verdicts is the bread and butter of criminal appeal courts. 

                                                 
106 R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3, at para. 19 
107 R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3, at para. 21 
108 R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3, at para. 22 
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This is as it should be. While appellate review proceeds from a standpoint of deference, it does not 

constitute a casual once-over of the trial reasons. As observed long ago in Faryna v. Chorney, “[t]he 

law does not clothe the trial Judge with divine insight into the hearts and minds of the witnesses.”109  

Parliament has therefore given appellate courts the task of subjecting the trial judge’s findings to a 

probing analysis to determine whether, when considered through the lens of judicial experience,110 

the verdict is “unreasonable or cannot be supported by the evidence.”111 

109. Justice MacPherson’s overly deferential posture is well encapsulated by his conclusion:112 

The trial in this case, like most criminal trials, turned on credibility. The appellant and the 
complainant (by videotaped police statement) both testified. Accordingly, the trial judge heard 
what they said and saw how they said it. This court sees only the trial transcript (the ‘what’ 
was said); we do not see the witnesses as they testify. This is an important difference, 
especially in a case where the allegation is that the trial judge’s verdict is unreasonable. 

110. It is true that the appellate court is disadvantaged by the inability to see and hear the witnesses 

testify.113 But this truism must not vitiate the appellate court’s duty to “determine what verdict a 

reasonable jury, properly instructed, could judicially have arrived at, and, in doing so, to review, 

analyse and, within the limits of appellate disadvantage, weigh the evidence.”114 In particular, the 

disadvantage of a paper record poses no obstacle to the appellate court testing the logical validity of 

inferences. 

111. When the case hinges on circumstantial evidence, as here, “the question becomes: could a 

trier-of-fact acting judicially be satisfied that the accused's guilt was the only reasonable conclusion 

available on the totality of the evidence?”115 

                                                 
109 Faryna v. Chorny, [1952] 2 D.L.R. 354 (B.C.C.A.), at p. 357 
110 R. v. Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15, at para. 40 
111 Criminal Code, R.S.C., 1985, c. C-46, s. 686(1)(a)(i) 
112 Reasons of the Court of Appeal, at para. 66 [A.R., Vol. 1, Tab 1, p. 77] 
113 This appellate disadvantage was reduced in the case at bar in relation to the complainant, as 
she did not testify in court and her video statement was likewise before the Court of Appeal. 
114 R. v. Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15, at para. 36; R. v. W.H., 2013 SCC 22, 
[2013] 2 S.C.R. 180, at para. 28 
115 R. v. Mars (2006), 205 C.C.C. (3d) 376 (Ont. C.A.), at para. 4, per Doherty J.A. 
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III. The finding of incapacity was reached illogically  

a) What the trial judge found 
112. The trial judge properly recognized that the timing of the intercourse was the crucial issue for 

decision. This was because the defence could not realistically dispute that R.D. was incapacitated by 

the time she was discovered by E.G. virtually passed out and having vomited on herself. If the sex 

occurred very close in time to what E.G. described, then an inference of incapacity would be strong. 

By the same token, G.G. agreed that the complainant did not appear impaired in any way when they 

first arrived at the beach.116 Accordingly, if the sex occurred closer in time to their arrival, lack of 

capacity would have been difficult or impossible for the Crown to prove. After all, the ability to 

consent to sex does not require a high level of mental functioning. A drunken consent is still a valid 

consent so long as the person is capable of: (1) appreciating the nature and quality of the act; (2) 

knowing the identity of his or her partner; and (3) understanding that he or she could decline to engage 

in the activity.117 

113. It was in this context that the trial judge stated:118 

As the trial unfolded, it seemed there was a lack of clarity with respect to the timing of the 
sexual activity. As noted in the review of the evidence, the Crown witnesses were only able 
to make a guess about when the group arrived at the beach. E.G. and G.G. did not witness 
any sexual activity and therefore could not help pinpoint the time it happened. R.D. had 
fragments of memory but certainly was not able to specify the timing of the incident. Had the 
sexual activity occurred closer in time to when the group first arrived -- when R.D. was 
drinking but not yet feeling significant effects of her alcohol consumption -- the Crown may 
well have had more difficulty establishing that R.D. lacked the capacity to consent. The further 
in time, however, to the point when R.D. was asleep, motionless, incomprehensible, and 
vomiting, the more likely it is that the Crown would be able to establish that R.D. lacked the 
minimal capacity to consent. The combination of E.G.'s and C.P.'s evidence, however, has 
answered the question of when during the evening the sexual activity took place. 

114. As for E.G., the trial judge noted her testimony that she went over to R.D. and observed her 

in a highly intoxicated state as soon as she arrived at the beach. In chief, E.G. testified that she arrived 

around 10:00,119 and also that the main group had already been there for two hours on her arrival. 

This was impossible, however. According to R.D., the group who went to the LCBO did not even 

                                                 
116 G.G. (cross), p. 36 [A.R., Vol. 3, Tab 4, p. 38] 
117 R. v. Al-Rawi, 2018 NSCA 10, at para. 66 
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meet up until around 8:00, and would have arrived at the beach between 10 and 11.120 In cross, E.G. 

conceded that she could have arrived as late as 11 or 11:30.121 The trial judge, accordingly, appears 

to have accepted that the window of E.G.’s arrival was 10:00 to 11:30.122 

115. But this did not address the decisive question of when the intercourse occurred. Only the 

Appellant’s evidence could do that. The trial judge stated:123  

On this latter, central point, C.P. told the court that after he ejaculated he stood up at 
the same time as he heard “that Jeremy and E.G. …had arrived”. He decided to go over 
and talk with them. He said that Jeremy and E.G. were at the bottom of the hill – the place 
where one reaches the base of the hill upon arriving at the beach. C.P. explained that he spoke 
with his friends for about 10 to 15 minutes and then they went over to R.D. He later elaborated 
that E.G. went right over to R.D. when she arrived. 

116. The trial judge accepted C.P.’s evidence contained in the bolded passage above but rejected 

the balance of it. That is, she accepted that E.G. arrived right after he had sex with R.D. but rejected 

his evidence that he spoke with E.G. for some time before they returned to R.D.124 On this point, she 

preferred E.G.’s evidence that she went straight to R.D upon her arrival. In rejecting the Appellant’s 

evidence on this point, the trial judge emphasized that he was seriously intoxicated.125 No explanation 

was given as to why the evidence in the bolded passage quoted above was not similarly unreliable. 

Additionally, as further discussed below, the trial judge elsewhere made findings about the 

Appellant’s state of inebriation that were in tension with her decisive reliance on this precise point of 

timing.126  

b) Why the decisive finding was logically unsupported 
117. The trial judge was of course entitled to accept E.G.’s evidence on the question of timing, 

despite its shortcomings. But E.G. could not situate her observations in temporal relation to the sexual 

activity; she could only relate observations of R.D. that spoke to R.D.’s capacity at the time of 

observation. Only the Appellant’s evidence could link those observations in time to the act of 

                                                 
120 R.D. statement, pp. 10, 13 [A.R., Vol. 2, Tab 3, pp. 146, 149] 
121 E.G. (cross), p. 13 [A.R., Vol. 3, Tab 4, p. 15] 
122 Trial Reasons, para. 12 [A.R., Vol. 1, Tab 1, pp. 6-7] 
123 Trial Reasons, para. 92 [A.R., Vol. 1, Tab 1, p. 33] 
124 Trial Reasons, para. 93 [A.R., Vol. 1, Tab 1, p. 32] 
125 Trial Reasons, para. 93 [A.R., Vol. 1, Tab 1, p. 32] 
126 Trial Reasons, paras. 108-110, 114 [A.R., Vol. 1, Tab 1, pp. 38-40] 
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intercourse. And so it was on this point – and this point alone – that the trial judge accepted a 

consequential piece of C.P.’s evidence: namely, his testimony that he heard E.G.’s voice right after 

having sex with R.D. 

118. The Appellant’s evidence on this point in chief was as follows:127 

And so we had sex. And then I remember standing up and her pulling up her pants. And then 
at this time, I had heard that [J.], [E.G.], and I believe, it was [G.], had arrived. So I 
walked over to where they were. And I was talking to them. And then from there, we walked 
back to where [R.D.] was. And when I got back, [R.D.] had changed. Because when I left, 
she was lying with her head toward the forest and her feet toward the water. And then when 
I returned with [E.G.], [J.] and them, she had moved, and she was facing with her head 
towards where the entrance to the beach was, and her feet were towards the other way. 
 

119. Asked to clarify how much time elapsed between leaving R.D. and returning to her with the 

others, the Appellant estimated 10 or 15 minutes.128 In cross, however, the Appellant agreed with the 

Crown’s suggestion that E.G. “went directly” to R.D. And, in the words of the dissent below, it was 

“this single answer from the appellant’s cross-examination that the trial judge relied on to pinpoint 

the time of the sexual activity.”129 

120. The bottom line was that C.P. was disbelieved on everything of consequence except this one 

point for which there was no other source, situating the sexual intercourse proximate to E.G.’s arrival 

at the beach. This selective reliance was left utterly unexplained. The Appellant submits that is 

because it is inexplicable. As Nordheimer J.A. trenchantly observed:130 

I appreciate that any trier of fact is entitled to accept some, none, or all of a witness’ evidence. 
However, the trial judge’s reliance on this single piece of the appellant’s evidence 
represents a dramatic exception to the trial judge’s sweeping rejection of all of the rest 
of the appellant’s evidence insofar as it related to anything that was controversial. The 
trial judge does not provide any reason why she is prepared to isolate this one piece of 
the appellant’s evidence and then rely on it, especially in light of the appellant’s evidence 
in chief which differed on the very same point. The failure to provide that explanation does 
not allow for effective appellate review. 
 

                                                 
127 C.P. (in-chief), p. 204 [A.R., Vol. 3, Tab 4, p. 206]. See also p. 206 [A.R., Vol. 3, Tab 4, p. 
208]. 
128 C.P. (in-chief), p. 208 [A.R., Vol. 3, Tab 4, p. 210] 
129 Reasons of the Court of Appeal, at para. 23 [A.R., Vol. 1, Tab 1, p. 61] 
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121. In other words, deference has its limits. Trial judges can pick and choose what evidence to 

believe, but cannot do so without rhyme or reason. Findings of fact ungrounded in a logical evaluation 

of the evidence are not entitled to deference on appeal. That is what this Court’s judgment in Sinclair 

recognized by establishing a secondary form of unreasonable verdict review that scrutinizes the 

reasoning process rather than merely the result. 

122. Not only was the trial judge’s acceptance of this one answer of the Appellant’s unexplained, 

it was set against the backdrop of negative findings about not just his credibility but his reliability as 

well. In some circumstances, to be sure, a trial judge can reasonably rely on an inculpatory evidentiary 

fragment from a lying witness on the logic, “if it weren’t true, why would he say it?” This can be a 

legitimate basis upon which to discern the grain of truth in a heap of lies. But not here, where the 

preponderance of the evidence and the trial judge’s own findings showed the Appellant to have been 

too drunk to be a reliable historian of the sequence of events.131 E.G., whose evidence the trial judge 

accepted, testified that the Appellant was “really clearly drunk” when she arrived on the scene. He 

couldn’t walk straight and was saying random things and repeating himself.132 

123. Indeed, the Appellant’s drunkenness was one of the reasons the trial judge herself gave for 

rejecting his evidence that he spoke with his friends for a few minutes after their arrival before going 

over to check on R.D. It is not known how the trial judge could find this one memory to be too tainted 

by intoxication to be relied upon, yet simultaneously find another aspect of that same recollection – 

i.e. the precise timing of E.G.’s arrival – to be reliable enough to carry the decisive burden of proving 

the Crown’s case beyond a reasonable doubt. 

124. Justice MacPherson attempted to rehabilitate the trial judge’s analysis by pointing out that she  

did accept C.P.’s evidence on some other points, “particularly on peripheral, narrative points such as 

the fact that he had been drinking along with the complainant from the time they left the LCBO.”133 

But this was just an undisputed reality of the case, akin to the obvious fact that the Appellant was at 

the beach with R.D. that night. Justice Nordheimer’s point, untouched by MacPherson J.A.’s 

rejoinder, was that the trial judge gave no rationale for being able to rely on the Appellant’s 
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recollection on this single crucial point beyond a reasonable doubt, while finding the balance of his 

testimony to be utterly untrustworthy. 

IV. A finding of incapacity was not reasonably available on the evidence 
125. As already indicated, incapacity requires more than just intoxication, a loss of inhibition, 

or a loss of memory. It requires the absence of an operating mind.134 The proposition that R.D. 

lacked an operating mind at the relevant time had to be proven circumstantially. To justify a 

conviction, it had to be the only reasonable inference on all of the evidence. On appeal, the question 

becomes “whether it was unreasonable for the trial judge to have concluded that the evidence as a 

whole excluded all reasonable alternatives to guilt.”135 The Appellant submits that it was. 

126. Again, the ability of the Crown to prove its case depended on establishing with some 

precision the timing of the intercourse. The evidence accepted by the trial judge indicated that R.D. 

was in an incapacitated state by the time her sober friend E.G. arrived later that night. Accordingly, 

the later in the evening the sexual contact occurred, the stronger the Crown’s case became. By the 

same token, if the Crown could not definitively place the sexual contact proximate to E.G.’s 

arrival, a finding of guilt was unavailable, as the trial judge herself recognized.136 

127. Although E.G. initially testified that she arrived at the beach around 10:00, the trial judge 

appears to have accepted that the window of E.G.’s arrival was 10:00 to 11:30.137 But as detailed by 

Nordheimer J.A., even this later window was problematic. G.G., whom the trial judge found to be 

a “credible and reliable witness,”138 was adamant that when she left the beach around 12:30, E.G. 

had not yet arrived.139 The trial judge found as fact that G.G. left at 12:30.140 But even if G.G. was 

imprecise about the time of her departure, this would still put E.G.’s arrival and observation of the 

complainant after midnight. 

                                                 
134 R. v. Al-Rawi, 2018 NSCA 10, at paras. 59-66 
135 R. v. Learning, 2019 SKCA 5, at para. 23; R. v. Youssef, 2018 SCC 49, [2018] 3 S.C.R. 259, 
at para. 1 
136 Trial Reasons, para. 103 [A.R., Vol. 1, Tab 1, p. 36] 
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138 Trial Reasons, para. 97 [A.R., Vol. 1, Tab 1, p. 34] 
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128. The Appellant’s evidence as to chronology was as follows. The group of teenagers got to the 

LCBO around 8:30 or 9:00.141 It took about 15 to 30 minutes after leaving the LCBO to get to the 

streetcar.142 The streetcar ride was about 15 minutes.143 It was then about a 10 minute walk to the 

beach.144 The Appellant was never asked to clarify when the group left the LCBO so the time of their 

arrival at the beach cannot be determined, but it appears to have been sometime between roughly 9:30 

and 10:00 on his account. 

129. The Appellant testified that it was about 5 or 10 minutes before they joined the group by the 

bonfire,145 and that he and R.D. sat by the fire drinking for about 15 or 20 minutes.146 R.D. then 

walked over to the area by the rocks, and he joined her after talking with his friend J. for about 5 

minutes.147 They engaged in foreplay for about 5 to 10 minutes then had intercourse.148 

130. It therefore appears that on the Appellant’s account, the sex would have taken place sometime 

between 10 and 11. If this time frame were accepted as plausible, a finding of guilt could not have 

been made.  

131. However, the trial judge rejected the accused’s evidence save for the inculpatory sliver 

discussed above. According to the trial judge, the “main flaw” in C.P.’s testimony was that “he was, 

at times, evasive and rattled.”149 She went on to find that the Appellant was untrustworthy in large 

part “because of the manner and tone in which C.P. came across.”150 

132. These are negative findings about the Appellant’s demeanour on the witness stand. Legal 

folklore notwithstanding, it has long been recognized that demeanour is a highly unreliable indicator 

of credibility and reliability.151 Differences in “intelligence, upbringing, education, race, culture, 
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146 C.P. (in-chief), p. 200 [A.R., Vol. 3, Tab 4, p. 202] 
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social status and a host of other factors may adversely affect a witness’s demeanour and yet may have 

little bearing on that person’s truthfulness.”152 The frailty of testimonial demeanour must be all the 

more pronounced when the witness is a young person testifying about highly intimate and 

embarrassing details of a sexual encounter. In this case, the young accused was subjected to a 

somewhat demeaning interrogation on topics such as the hardness of his penis and the timing of his 

ejaculation.153 In these circumstances, it is hard to see how his lapses in composure could reasonably 

be perceived as undermining his credibility. 

133. With respect to the complainant’s evidence, as Nordheimer J.A. explained, it contained 

exculpatory elements that the trial judge failed to consider.154 When asked by the officer whether she 

wanted to have sex with the Appellant, her response was equivocal: “Uhm, I when it happened I don’t 

remember it so, I don’t, I don’t think so.” She recalled kissing the Appellant consensually before the 

act of intercourse and pulling up her own pants afterward. To be sure, none of this was necessarily 

inconsistent with a lack of capacity at the time, but it was a fertile source of reasonable doubt that the 

trial judge left unexplored. 

134. In the end, this Court must determine: was it reasonable for the trial judge to conclude that the 

only reasonable possibility was that the complainant lacked the capacity to consent? Shorn of the 

unsupportable reliance on a single answer from the Appellant, there is simply nothing upon which a 

properly instructed trier of fact, acting judicially, could make that finding beyond a reasonable doubt. 

The finding of guilt should be set aside and an acquittal entered in its place. 

V. The trial judge erred in rejecting the defence of mistaken belief in communicated 
consent 

135. The trial judge found it “extremely difficult to believe” that R.D. asked the accused to have 

sex with her, noting that their relationship had been casual up that point. She ultimately found as 

fact that R.D. did not say “fuck me” as the Appellant had testified.155  

136. The trial judge went on, however, to hold that even if those words were uttered, the 

Appellant was not entitled take those words “at face value.” He was barred from relying on the 
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mistake belief defence because his conduct exhibited recklessness or willful blindness toward 

R.D.’s incapacity. In particular: 

• He had observed her drinking straight liquor for quite some time;156 

• He forged ahead “with reckless abandon” without making any further inquiry about her 
capacity to consent;157 

• He knew that he and R.D. were not in a romantic relationship;158 

• He failed to take reasonable steps to ensure valid consent, for instance by asking “Are you 
sure you want to have sex?” Or, “You are not too drunk, are you?”159 

137. In a footnote, the trial judge also opined that the Appellant may have been disentitled from 

relying on mistaken belief if it arose from his self-induced intoxication.160 

138. The trial judge’s holding that mistaken belief was unavailable – regardless of what R.D. 

said – was marred by legal error because it failed to account for the particular circumstances of the 

young accused. In the event this Court determines that there should be a new trial, it should 

pronounce upon the trial judge’s improper approach to the Appellant’s state of mind. 

139. The “defence” of mistaken belief is simply a denial of the mens rea for sexual assault.161 

However, a mistake as to “what counts as consent” is a mistake of law and affords no defence.162 

Therefore, the accused’s mistake must not arise from one of several legally proscribed sources 

such as self-induced intoxication or a failure to take reasonable steps to ascertain consent. 

Nonetheless, even where the accused’s purported believe is unavailing as a defence, the Crown 

must still prove the requisite mens rea beyond a reasonable doubt to obtain a conviction.163 

140. In almost all circumstances, even an adult would be entitled to rely on their partner’s 

explicit invitation to ground a reasonable belief in consent. But in this case, the trial judge’s 

analysis of what the law required of the 15-year-old accused entirely failed to take reasonable 
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account of his age and circumstances, either in terms of his subjective state of mind or in terms of 

“reasonable steps.” It is well established in the jurisprudence that the “reasonable steps” 

requirement is “quasi-objective,” meaning that it asks what is objectively reasonable in the 

circumstances known to the accused.164 The trial judge did not engage with the accused’s particular 

circumstances in determining that he exhibited recklessness or willful blindness. 

141. The fundamental principle of diminished moral blameworthiness further supports the 

application of a modified approach to the reasonable steps requirement. In D.B., the Court adopted 

the following statement from Prof. Bala:165 

Adolescents, and even more so children, lack a fully developed adult sense of moral 
judgment. Adolescents also lack the intellectual capacity to appreciate fully the 
consequences of their acts. In many contexts, youths will act without foresight or 
self‑aw areness, and they m ay lack em pathy for those w ho m ay be the victim s of their 
wrongful acts. 

142. In recognition of this reality, the Court held that the principle of diminished moral 

blameworthiness applies throughout the criminal process.166 It follows that where the law imposes 

an objective standard of liability, the application of the standard must account for the differential 

capacities of young persons as a matter of fundamental justice. Here, the trial judge failed to do 

so. Instead, she held the Appellant to the standard of a sober adult and in so doing imposed an 

unrealistic and unfair burden on the defence. 

143. It is true that everyone is presumed to know the law.167 Respectfully, however, it borders 

on the fantastical to propose that an intoxicated 15-year-old should be presumed to know the 

jurisprudential niceties as to when a sexual partner who has explicitly voiced consent would be 

deemed too intoxicated to give consent a court would later deem to be legally valid. At the very 

least, a reasonable doubt as to whether R.D. said “fuck me” (which the trial judge appears to have 

entertained) should have given rise to a reasonable doubt about the accused’s mens rea. Instead, 

the trial judge found that the teenaged accused, on pain of criminal penalty, was required to persist 

                                                 
164 R. v. Alboukhari, 2013 ONCA 581, at paras. 41-42; R. v. Malcolm, 2000 MBCA 77, at para. 
24 
165 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 62, citing Nicolas Bala, Youth Criminal 
Justice Law (Toronto: Irwin Law, 2003), at pp. 3-4 
166 R. v. D.B., [2008] 2 S.C.R. 3, 2008 SCC 25, at para. 69 
167 Criminal Code, s. 19 
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in questioning his prospective partner about her expressed choice to engage in intercourse. 

144. The implications of the trial judge's draconian approach to this question are concerning. In 

many cases resembling this one, both parties are intoxicated. That was true here. Where two 

intoxicated young people have ostensibly consensual sex, both parties could at the same time be 

victim and perpetrator - too drunk to consent, yet barred by s. 273.2(a)(i) from relying on their 

own intoxication as an excuse for fai ling to perceive the other person's incapacity; and barred by 

s. 273(b) from relying on mistaken belief because of a near-inevitable absence ofreasonable steps. 

Manifestly, the law does not earn the public's respect by arbitrarily crim ina lizing one party or 

another in these circumstances. 

145. In short, there was no basis for the trial judge' s holding that the accused was di sentitled 

from relying on the complainant's imputed invitation to have sex with her. 

PART IV - COSTS 

146. The Appellant makes no submissions as to costs. 

PART V - ORDER SOUGHT 

147. The Appellant respectfully requests: 

(i) A declaration pursuant to s. 52(1) of the Constitution Act, 1982, that s. 37( I 0) is 

contrary to ss. 7 and/or 15( I) of the Canadian Charter of Rights and Freedoms and of 

no force or effect; 

(i i) An order that the Appellant's appeal be al lowed, the find ing of guilt set aside, and an 

acquittal entered , or, in the alternative, a new trial ordered. 

RESPECTFULLY SUBMITTED THIS 13111 day of August, 2020 

HENEIN HUTCHISON LLP 
Matthew R. Gourlay 
Counsel for the Applicant 
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Statutory provisions 
 

The Constitution Act, 1982, Schedule B to the 
Canada Act 1982 (UK), 1982, c. 11 

Loi constitutionnelle de 1982, Annexe B de la 
Loi de 1982 sur le Canada (R-U), 1982, c. 11 

1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free and 
democratic society. 

1. La Charte canadienne des droits et libertés 
garantit les droits et libertés qui y sont 
énoncés. Ils ne peuvent être restreints que par 
une règle de droit, dans des limites qui soient 
raisonnables et dont la justification puisse se 
démontrer dans le cadre d'une société libre et 
démocratique. 

7.  Everyone has the right to life, liberty and 
security of the person and the right not to be 
deprived thereof except in accordance with 
the principles of fundamental justice. 

7. Chacun a droit à la vie, à la liberté et à la 
sécurité de sa personne; il ne peut être porté 
atteinte à ce droit qu'en conformité avec les 
principes de justice fondamentale. 

15.(1) Every individual is equal before and 
under the law and has the right to the equal 
protection and equal benefit of the law 
without discrimination and, in particular, 
without discrimination based on race, national 
or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

15.(1) La loi ne fait acception de personne et 
s'applique également à tous, et tous ont droit à 
la même protection et au même bénéfice de la 
loi, indépendamment de toute discrimination, 
notamment des discriminations fondées sur la 
race, l'origine nationale ou ethnique, la 
couleur, la religion, le sexe, l'âge ou les 
déficiences mentales ou physiques. 

52.(1) The Constitution of Canada is the 
supreme law of Canada, and any law that is 
inconsistent with the provisions of the 
Constitution is, to the extent of the 
inconsistency, of no force or effect. 

52.(1) La Constitution du Canada est la loi 
suprême du Canada; elle rend inopérantes les 
dispositions incompatibles de toute autre règle 
de droit. 

Criminal Code, R.S.C. 1985, c. C-46 Code criminel, L.R.C. 1985, c. C-46 

Appeal from conviction 
691 (1) A person who is convicted of an 
indictable offence and whose conviction is 
affirmed by the court of appeal may appeal to 
the Supreme Court of Canada 

(a) on any question of law on which a judge 
of the court of appeal dissents; or 

(b) on any question of law, if leave to appeal 
is granted by the Supreme Court of Canada. 

Appel d’une déclaration de culpabilité 
691 (1) La personne déclarée coupable d’un 
acte criminel et dont la condamnation est 
confirmée par la cour d’appel peut interjeter 
appel à la Cour suprême du Canada : 

a) sur toute question de droit au sujet de 
laquelle un juge de la cour d’appel est 
dissident; 
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b) sur toute question de droit, si l’autorisation 
d’appel est accordée par la Cour suprême du 
Canada. 

Youth Criminal Justice Act, S.C. 2002, c. 1 Loi sur le système de justice pénale pour les 
adolescents, L.C. 2002, c. 1 

Policy for Canada with respect to young 
persons 
3 (1) The following principles apply in this 
Act: 

(a) the youth criminal justice system is 
intended to protect the public by 

(i) holding young persons accountable 
through measures that are proportionate to the 
seriousness of the offence and the degree of 
responsibility of the young person, 

(ii) promoting the rehabilitation and 
reintegration of young persons who have 
committed offences, and 

(iii) supporting the prevention of crime by 
referring young persons to programs or 
agencies in the community to address the 
circumstances underlying their offending 
behaviour; 

(b) the criminal justice system for young 
persons must be separate from that of adults, 
must be based on the principle of diminished 
moral blameworthiness or culpability and 
must emphasize the following: 

(i) rehabilitation and reintegration, 

(ii) fair and proportionate accountability that 
is consistent with the greater dependency of 
young persons and their reduced level of 
maturity, 

(iii) enhanced procedural protection to ensure 
that young persons are treated fairly and that 
their rights, including their right to privacy, 
are protected, 

(iv) timely intervention that reinforces the 
link between the offending behaviour and its 
consequences, and 

Politique canadienne à l’égard des 
adolescents 
3 (1) Les principes suivants s’appliquent à la 
présente loi : 

a) le système de justice pénale pour 
adolescents vise à protéger le public de la 
façon suivante : 

(i) obliger les adolescents à répondre de leurs 
actes au moyen de mesures proportionnées à 
la gravité de l’infraction et au degré de 
responsabilité, 

(ii) favoriser la réadaptation et la réinsertion 
sociale des adolescents ayant commis des 
infractions, 

(iii) contribuer à la prévention du crime par le 
renvoi des adolescents à des programmes ou à 
des organismes communautaires en vue de 
supprimer les causes sous-jacentes à la 
criminalité chez ceux-ci; 

b) le système de justice pénale pour les 
adolescents doit être distinct de celui pour les 
adultes, être fondé sur le principe de 
culpabilité morale moins élevée et mettre 
l’accent sur : 

(i) leur réadaptation et leur réinsertion sociale, 

(ii) une responsabilité juste et proportionnelle, 
compatible avec leur état de dépendance et 
leur degré de maturité, 

(iii) la prise de mesures procédurales 
supplémentaires pour leur assurer un 
traitement équitable et la protection de leurs 
droits, notamment en ce qui touche leur vie 
privée, 

(iv) la prise de mesures opportunes qui 
établissent clairement le lien entre le 

https://www.canlii.org/en/ca/laws/stat/sc-2002-c-1/144482/sc-2002-c-1.html
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(v) the promptness and speed with which 
persons responsible for enforcing this Act 
must act, given young persons’ perception of 
time; 

(c) within the limits of fair and proportionate 
accountability, the measures taken against 
young persons who commit offences should 

(i) reinforce respect for societal values, 

(ii) encourage the repair of harm done to 
victims and the community, 

(iii) be meaningful for the individual young 
person given his or her needs and level of 
development and, where appropriate, involve 
the parents, the extended family, the 
community and social or other agencies in the 
young person’s rehabilitation and 
reintegration, and 

(iv) respect gender, ethnic, cultural and 
linguistic differences and respond to the needs 
of aboriginal young persons and of young 
persons with special requirements; and 

(d) special considerations apply in respect of 
proceedings against young persons and, in 
particular, 

(i) young persons have rights and freedoms in 
their own right, such as a right to be heard in 
the course of and to participate in the 
processes, other than the decision to 
prosecute, that lead to decisions that affect 
them, and young persons have special 
guarantees of their rights and freedoms, 

(ii) victims should be treated with courtesy, 
compassion and respect for their dignity and 
privacy and should suffer the minimum 
degree of inconvenience as a result of their 
involvement with the youth criminal justice 
system, 

(iii) victims should be provided with 
information about the proceedings and given 
an opportunity to participate and be heard, 
and 

comportement délictueux et ses 
conséquences, 

(v) la diligence et la célérité avec lesquelles 
doivent intervenir les personnes chargées de 
l’application de la présente loi, compte tenu 
du sens qu’a le temps dans la vie des 
adolescents; 

c) les mesures prises à l’égard des 
adolescents, en plus de respecter le principe 
de la responsabilité juste et proportionnelle, 
doivent viser à : 

(i) renforcer leur respect pour les valeurs de la 
société, 

(ii) favoriser la réparation des dommages 
causés à la victime et à la collectivité, 

(iii) leur offrir des perspectives positives, 
compte tenu de leurs besoins et de leur niveau 
de développement, et, le cas échéant, faire 
participer leurs père et mère, leur famille 
étendue, les membres de leur collectivité et 
certains organismes sociaux ou autres à leur 
réadaptation et leur réinsertion sociale, 

(iv) prendre en compte tant les différences 
ethniques, culturelles, linguistiques et entre 
les sexes que les besoins propres aux 
adolescents autochtones et à d’autres groupes 
particuliers d’adolescents; 

d) des règles spéciales s’appliquent aux 
procédures intentées contre les adolescents. 
Au titre de celles-ci : 

(i) les adolescents jouissent, et ce 
personnellement, de droits et libertés, 
notamment le droit de se faire entendre dans 
le cadre des procédures conduisant à des 
décisions qui les touchent — sauf la décision 
d’entamer des poursuites — et de prendre part 
à ces procédures, ces droits et libertés étant 
assortis de mesures de protection spéciales, 

(ii) les victimes doivent être traitées avec 
courtoisie et compassion, sans qu’il ne soit 
porté atteinte à leur dignité ou à leur vie 
privée, et doivent subir le moins 
d’inconvénients possible du fait de leur 
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(iv) parents should be informed of measures 
or proceedings involving their children and 
encouraged to support them in addressing 
their offending behaviour. 

Act to be liberally construed 
(2) This Act shall be liberally construed so as 
to ensure that young persons are dealt with in 
accordance with the principles set out in 
subsection (1). 

participation au système de justice pénale 
pour les adolescents, 

(iii) elles doivent aussi être informées des 
procédures intentées contre l’adolescent et 
avoir l’occasion d’y participer et d’y être 
entendues, 

(iv) les père et mère de l’adolescent doivent 
être informés des mesures prises, ou des 
procédures intentées, à l’égard de celui-ci et 
être encouragés à lui offrir leur soutien. 

Souplesse d’interprétation 
(2) La présente loi doit faire l’objet d’une 
interprétation large garantissant aux 
adolescents un traitement conforme aux 
principes énoncés au paragraphe (1). 

Appeals 
37 (1) An appeal in respect of an indictable 
offence or an offence that the Attorney 
General elects to proceed with as an 
indictable offence lies under this Act in 
accordance with Part XXI (appeals — 
indictable offences) of the Criminal Code, 
which Part applies with any modifications 
that the circumstances require. 

Appeals for contempt of court 
(2) A finding of guilt under section 15 for 
contempt of court or a sentence imposed in 
respect of the finding may be appealed as if 
the finding were a conviction or the sentence 
were a sentence in a prosecution by 
indictment. 

Appeal 
(3) Section 10 of the Criminal Code applies if 
a person is convicted of contempt of court 
under subsection 27(4) (failure of parent to 
attend court). 

Appeals heard together 
(4) An order under subsection 72(1) or (1.1) 
(adult or youth sentence), 75(2) (lifting of ban 
on publication) or 76(1) (placement when 
subject to adult sentence) may be appealed as 

Appels 
37 (1) En vertu de la présente loi, il peut être 
interjeté appel relativement à un acte criminel 
ou à une infraction que le procureur général 
choisit de poursuivre par mise en accusation, 
conformément à la partie XXI (appels — 
actes criminels) du Code criminel, laquelle 
s’applique avec les adaptations nécessaires. 

Appel dans le cas d’outrage au tribunal 
(2) La déclaration de culpabilité pour outrage 
au tribunal prononcée en vertu de l’article 15 
et la peine prononcée à cet égard sont 
susceptibles d’appel comme si elles étaient 
une déclaration de culpabilité et une peine 
prononcées à l’issue de poursuites par voie de 
mise en accusation. 

Appel en cas d’outrage au tribunal 
(3) L’article 10 du Code criminel s’applique 
en cas de déclaration de culpabilité d’une 
personne pour outrage au tribunal dans le 
cadre du paragraphe 27(4) (absence du 
tribunal du père ou de la mère). 

Appel de certaines peines ou décisions 
(4) Les ordonnances rendues en vertu des 
paragraphes 72(1) ou (1.1) (peine applicable 
aux adultes ou peine spécifique), 75(2) (levée 
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part of the sentence and, unless the court to 
which the appeal is taken otherwise orders, if 
more than one of these is appealed they must 
be part of the same appeal proceeding. 

Appeals for summary conviction offences 
(5) An appeal in respect of an offence 
punishable on summary conviction or an 
offence that the Attorney General elects to 
proceed with as an offence punishable on 
summary conviction lies under this Act in 
accordance with Part XXVII (summary 
conviction offences) of the Criminal Code, 
which Part applies with any modifications 
that the circumstances require. 

Appeals where offences are tried jointly 
 

(6) An appeal in respect of one or more 
indictable offences and one or more summary 
conviction offences that are tried jointly or in 
respect of which youth sentences are jointly 
imposed lies under this Act in accordance 
with Part XXI (appeals — indictable 
offences) of the Criminal Code, which Part 
applies with any modifications that the 
circumstances require. 

Deemed election 
(7) For the purpose of appeals under this Act, 
if no election is made in respect of an offence 
that may be prosecuted by indictment or 
proceeded with by way of summary 
conviction, the Attorney General is deemed to 
have elected to proceed with the offence as an 
offence punishable on summary conviction. 

If the youth justice court is a superior 
court 
(8) In any province where the youth justice 
court is a superior court, an appeal under 
subsection (5) shall be made to the court of 
appeal of the province. 

Nunavut 
(9) Despite subsection (8), if the Nunavut 
Court of Justice is acting as a youth justice 

de l’interdiction de publication) ou 76(1) 
(placement en cas de peine applicable aux 
adultes) peuvent être portées en appel comme 
partie de la peine; si plusieurs de celles-ci 
sont portées en appel, les appels sont réunis, 
sauf décision contraire du tribunal d’appel. 

Appels dans le cas de déclaration sommaire 
de culpabilité 
(5) En vertu de la présente loi, il peut être 
interjeté appel relativement à une infraction 
punissable sur déclaration de culpabilité par 
procédure sommaire ou à une infraction que 
le procureur général choisit de poursuivre par 
procédure sommaire conformément à la partie 
XXVII (déclaration de culpabilité par 
procédure sommaire) du Code criminel, 
laquelle s’applique avec les adaptations 
nécessaires. 

Appel en cas de jugement conjoint ou de 
décisions conjointes 
(6) Il peut être interjeté appel des actes 
criminels et des infractions punissables sur 
déclaration de culpabilité par procédure 
sommaire qui ont été jugés conjointement et 
des peines spécifiques conjointes afférentes, 
conformément à la partie XXI (appels — 
actes criminels) du Code criminel, laquelle 
s’applique avec les adaptations nécessaires. 

Choix présumé 
(7) En matière d’appel dans le cadre de la 
présente loi, si le procureur général n’a pas, à 
l’égard d’une infraction, fait le choix entre la 
poursuite par mise en accusation et celle par 
procédure sommaire, il est réputé avoir choisi 
de considérer l’infraction comme une 
infraction punissable sur déclaration de 
culpabilité par procédure sommaire. 

Cas où le tribunal pour adolescents est une 
cour supérieure 
(8) Dans toute province où le tribunal pour 
adolescents est une cour supérieure, l’appel 
visé au paragraphe (5) est porté devant la cour 
d’appel de la province. 
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court, an appeal under subsection (5) shall be 
made to a judge of the Nunavut Court of 
Appeal, and an appeal of that judge’s decision 
shall be made to the Nunavut Court of Appeal 
in accordance with section 839 of the 
Criminal Code. 

Appeal to the Supreme Court of Canada 
(10) No appeal lies under subsection (1) from 
a judgment of the court of appeal in respect of 
a finding of guilt or an order dismissing an 
information or indictment to the Supreme 
Court of Canada unless leave to appeal is 
granted by the Supreme Court of Canada. 

No appeal from youth sentence on review 
(11) No appeal lies from a youth sentence 
under section 59 or any of sections 94 to 96. 

Nunavut 
(9) Malgré le paragraphe (8), si la Cour de 
justice du Nunavut agit comme tribunal pour 
adolescents, l’appel est porté devant un juge 
de la Cour d’appel du Nunavut; cette décision 
est susceptible d’appel à la Cour d’appel du 
Nunavut conformément à l’article 839 du 
Code criminel. 

Appel à la Cour suprême du Canada 
(10) Les jugements de la cour d’appel portant 
sur la déclaration de culpabilité ou sur 
l’ordonnance ayant rejeté une dénonciation ou 
un acte d’accusation ne sont pas susceptibles 
d’appel à la Cour suprême du Canada en vertu 
du paragraphe (1), sauf si celle-ci a donné une 
autorisation d’appel. 

Peines non susceptibles d’appel 
(11) Les peines spécifiques imposées en vertu 
des articles 59 ou 94 à 96 ne sont pas 
susceptibles d’appel. 
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