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PART I: OVERVIEW AND STATEMENT OF FACTS 

 

A. Overview: 

1. This appeal raises the issue of whether an automatic hearing at the Supreme Court of 

Canada should be constitutionalized as a Charter right.  It also raises the issue of whether young 

persons can select one automatic appeal route from the Criminal Code and claim entitlement to 

the benefit of it despite the fundamental differences between the youth and the adult criminal 

justice systems in Canada.    

 

2. The Appellant challenges the constitutionality of s. 37(10) of the Youth Criminal Justice 

Act, S.C. 2002, c. 1 (“YCJA”). Section 37(10) of the YCJA is the statutory provision that requires 

a young person, who was found guilty in a youth justice court, to seek leave to appeal to the 

Supreme Court of Canada instead of appealing as of right based on a dissenting decision in the 

Ontario Court of Appeal.  The Appellant also challenges the reasonableness of his finding of 

guilt on a charge of sexual assault.  The Crown opposes both.   

 

3. The Crown submits that s. 37(10) of the YCJA does not violate ss. 7 or 15 of the Charter: 

• Fundamental justice does not require the provision of a second level of appellate review 

in the form of an automatic appeal to the Supreme Court of Canada. The Crown submits this 

for the following reasons: one, there is no constitutional entitlement to an appeal; two, as-of-

right access to a second level of appellate review has never been fundamental to our justice 

system; three, this is not an appropriate case for an exception; and four, neither the Supreme 

Court's leave process nor the way it is exercised is contrary to the principles of fundamental 

justice.   

• The ability of the Supreme Court to decide which youth case truly warrants a further 

appeal is in harmony with the overall purposes of the youth justice system to address the 

special needs of youth, given their difference from adults.  Youth are not denied the benefit 

of access to the Supreme Court of Canada.  They are not denied the opportunity to raise a 

potential wrongful finding of guilt to the Supreme Court.  Rather, the Supreme Court has 

been given the authority to decide when a young person’s case merits further review, and 
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when there would be minimal or no utility to further prolonging the appellate process, in light 

of the significance of the YCJA principles of timeliness, rehabilitation and reintegration.     

 

4. The Crown further submits that the majority judgment of the Court of Appeal rightly 

found that the trial judge gave careful and comprehensive reasons for judgment and arrived at a 

reasonable verdict. The trial judge’s reasoning was logical, and it was entirely open to her to 

make the credibility findings she did.  Her factual findings were supported by – not incompatible 

with – the evidence in this case. 

 

5. The Crown relies on the trial judge’s summary of the evidence in her Reasons for 

Judgment (particularly at paragraphs 8-50)1.  The Appellant, Mr. C.P., was charged with the 

sexual assault of a 14-year old girl during a nighttime beach party when she was too intoxicated 

to be capable of giving valid consent to sexual activity. The offence was alleged to have been 

committed in April 2016 when the Appellant was 15 years old2 and therefore a young person 

under the YCJA.  The Appellant had 

a trial in front of Justice K. Crosbie of the Ontario Court of Justice, sitting as a youth justice 

court judge in proceedings under the YCJA.  

 
6. The Appellant testified, and his own account of events acknowledged that his sexual 

intercourse with the complainant occurred only some short period of time before the 

complainant’s friend came over and found the complainant in an indisputably incapacitated state. 

The trial judge rejected the Appellant’s position that the complainant seemed “fine” at the time 

of sexual activity, and that she had asked him for sex.  On May 2, 2017, the Appellant was found 

guilty of the charge of sexual assault.  

         

 
7. The Appellant appealed the finding of guilt and the youth sentence to the Court of Appeal 

for Ontario. The appeal was heard at the December 11, 2018 Inmate/In-Person Appeal sittings of 

                                              
1 Trial Reasons for Judgment at paras. 8-50 (Appellant’s Record, Vol. I, Tab 1, pp. 5-18) 
2 Information sworn April 27, 2016 at p. 1 (Appellant’s Record, Vol. I, Tab 1, p. 86) 
3 Information sworn April 27, 2016, p. 1 (Appellant’s Record, Vol. I, Tab 1, p. 86) 
4 Information sworn April 27, 2016, p. 1 (Appellant’s Record, Vol. I, Tab 1, p. 86) 
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the Court of Appeal by Justices MacPherson, Feldman and Nordheimer. Duty counsel made oral 

arguments for Mr. C.P. on the appeal of the finding of guilt, and the appeal of sentence was 

abandoned. After reserving judgment, the Court of Appeal issued its decision on February 8, 

2019. The majority of the panel (Justices MacPherson and Feldman) found the trial verdict 

reasonable and dismissed the appeal of the finding of guilt5. Justice Nordheimer dissented, and 

would have allowed the appeal and entered an acquittal on the basis of finding the verdict 

unreasonable6.    

PART II: QUESTIONS IN ISSUE 

 

8. The Appellant raises the following issues on this appeal: 

a)  Does s. 37(10) of the YCJA violate s. 7 of the Charter? 

 b)  Does s. 37(10) of the YCJA violate s. 15 of the Charter? 

c)  If s. 37(10) of the YCJA violates either s. 7 or s. 15 of the Charter, is the infringement 

justified under s. 1 of the Charter? 

d) Was the finding of guilt unreasonable or unsupported by the evidence? 

    

PART III: STATEMENT OF ARGUMENT 

 

1. There is No Jurisdiction to Decide the Constitutionality of s. 37(10) of the YCJA as  a 
Freestanding Ground of Appeal 

 
9. In his application for leave to appeal, the Appellant sought leave on the issue of the 

constitutionality of s. 37(10) of the YCJA, and in the alternative, on the ground that the verdict of 

guilt was unreasonable.  The Crown reiterates the concern about jurisdiction that was raised in 

the Crown’s response to the leave application. The Supreme Court of Canada’s jurisdiction is 

statutory. The constitutionality of s. 37(10) of the YCJA was not challenged by the Appellant in 

the proceedings below (indeed, he would not have had reason or standing to do so), nor has the 

Appellant sought declaratory relief in Superior Court under s. 52(1) of the Constitution Act, 

1982. As a result, there exists vis-à-vis the constitutionality of this provision no final judgment 

                                              
5 Ontario Court of Appeal Judgment (per MacPherson J.A. for the majority) at paras. 42-68 
(Appellant’s Record, Vol. I, Tab 1, pp. 69-78) 
6 Ontario Court of Appeal Judgment (per Nordheimer J.A. dissenting) at paras. 1-41 (Appellant’s 
Record, Vol. I, Tab 1, pp. 53-68) 
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within the meaning of s. 37(10) of the YCJA or s. 691(1)(b) of the Criminal Code or s. 40(1) of 

the Supreme Court Act, R.S.C., 1985, c. S-26 against which the Appellant may appeal.7  

 

10. Additionally, while new issues may be argued on appeal (relying on the final judgment of 

the Court of Appeal in which to ground jurisdiction), the use of this doctrine in circumstances 

such as these would appear unprecedented. There is no meaningful nexus between the 

constitutional issue and the appeal proper. The outcome of one has no impact on the outcome of 

the other, and this Court does not need to decide one to decide the other. They are, legally and 

factually, isolated from one another. In this sense, the constitutional issue is less a ‘new issue 

raised on appeal’ than it is an issue that is new but freestanding and unrelated to the underlying 

appeal of the finding of guilt.  

 
2. The Constitutional Issues Regarding s. 37(10) of the YCJA: 

a) Background Information 

 
11. The youth court legislation immediately preceding the YCJA was the Young Offenders 

Act8 (hereinafter “YOA”). The YOA also contained a provision, s. 27(5), that was substantially 

equivalent9 to the current YCJA’s s. 37(10), insofar as it too limited further appeals from a Court 

of Appeal judgment in respect of a finding of guilt or an order dismissing an information, to the 

scenario in which leave to appeal was granted by this Court. In R. v. T.L.C.10, this Court 

interpreted s. 27(5) of the YOA as precluding appeals as of right, whether brought by the Crown 

or the accused, in matters involving persons tried for indictable offences under the YOA11.   

 
12. When introducing Bill C-6112 in the House of Commons, the Solicitor General (the 

Honourable Robert Kaplan) listed broadly the rights and procedures that would be available 

                                              
7 R. v. Keegstra, [1995] 2 S.C.R. 381; R. v. Laba, [1994] 3 S.C.R. 965. 
8 Young Offenders Act, R.S.C. 1985, c. Y-1 [repealed] 
9 The main difference between s. 27(5) of the YOA and s. 37(10) of the current YCJA was that the 

YOA provision specified a 21-day timeframe for the granting of leave to appeal.  
10 R. v. T.L.C., [1994] 2 S.C.R. 1012 
11 R. v. T.L.C., supra note 10 at para.8. See also R. v. K.J.M., 2019 SCC 55 at para. 35. 
12 Bill C-61 An Act respecting young offenders and to repeal the Juvenile Delinquents Act, 32nd 
Parl., 1st Sess., 1981 
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under the proposed YOA, including that “young persons would be granted the same rights of 

appeal as are available to adults”.13 During consideration of Bill C-61 in the Standing Committee 

on Justice and Legal Affairs, an amendment to the wording of s. 27(5) was proposed and the 

Solicitor General again confirmed that young people would have “the same” rights of appeal as 

adults.14     

13. While it appears that the description that young people would have “the same” rights of 

appeal as adults was not entirely correct15, there would have been no misunderstanding – based 

on the plain wording of the proposed s. 27(5) itself – that no appeal would lie from a Court of 

Appeal judgment unless the Supreme Court of Canada granted leave. 

 
14. The YCJA came into effect on April 1, 2003. It does not appear that s. 37(10) was merely 

swept into the YCJA without scrutiny, as an overlooked remnant of the YOA. On the contrary, a 

significant practical change was made to the wording of s. 37(10) of the YCJA from the wording 

of the s. 27(5) of the YOA, entirely removing the previous YOA requirement for the leave request 

to be dealt with at the Supreme Court of Canada within 21 days after the Court of Appeal 

judgment (or within such extended time as was allowed).  Additional wording changes were also 

made: the addition of “or indictment” to an “order dismissing an information”, and one minor, 

non-substantive word change (“under” instead of “pursuant to”).     

 
b) The Purpose of s. 37(10) of the YCJA 

 
15. The plain wording of the leave requirement in s. 37(10) of the YCJA allows the Supreme 

Court of Canada to be the gatekeeper of the Court’s own docket for all youth cases, so that the 

Supreme Court can decide which cases truly warrant a further review beyond that of the 

                                              
13 House of Commons Debates: Official Report (Hansard), 32nd Parl., 1st Sess., Vol. 8, April 15, 
1981 at p. 9310 
14 House of Commons, Standing Committee on Justice and Legal Affairs, 32nd Parl., 1st Sess., 
Issue 75, April 8, 1982, at 75:20 
15 In Frank v. Canada (Attorney General), 2019 SCC 1 at para. 135, Coté and Brown JJ., in 

dissent, reiterated the limited reliability/weight of statements of individual members of a 

legislature as indicators of legislative purpose, given that “statements by individual members 

may be partial, inchoate, tentative, or simply mistaken”.   
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provincial Court of Appeal.16  This discretion allows the Supreme Court to grant leave on any 

youth appeal whenever truly justified, but to otherwise give effect to the special needs of youth 

for expeditious completion of the litigation and finality. 

 
16. Regarding the predecessor YOA s. 27(5), this Court found in R. v. T.L.C. that the policy 

favouring “early resolution of the adjudicative stage in order to facilitate commencement of 

rehabilitation would explain why Parliament did not extend appeals as of right to this Court.”17 

This statement would indeed apply to the current s. 37(10) of the YCJA as well. The declaration 

of principles of the YCJA includes an emphasis on “timely intervention that reinforces the link 

between the offending behaviour and its consequences”, as well as “the promptness and speed 

with which persons responsible for enforcing this Act must act, given young persons’ perception 

of time” (YCJA s. 3(1)(b)(iv) and (v)). It is well-established in youth criminal justice cases that 

youth perceive time differently than adults18. In the discussions of various legislative schemes 

for youth criminal justice, there is a recurrent theme of concern that delays and prolongations of 

the legal process can be detrimental to achieving the aims of the youth justice system. This can 

also include delays in achieving finality and closure for complainants and witnesses, some of 

whom are also young persons (as illustrated in the instant case).         

17. The forebear to the current YCJA and its predecessor the YOA was the Juvenile 

Delinquents Act. Under s. 37 of the Juvenile Delinquents Act, appeals from a decision of the 

Juvenile Court to a superior court judge, and then further to the Court of Appeal, required special 

leave to appeal, at both stages19. The test for leave to appeal was that it be “essential in the public 

interest or for the due administration of justice that such leave be granted”. In a detailed report, 

Juvenile Delinquency in Canada (1965), a committee of the Department of Justice summarized 

the reasoning for the provision of minimal appeals from the Juvenile Court as follows: experts on 

child psychology have emphasized that corrective measures for juvenile offenders tend to lose 

                                              
16 See R. v. Hinse, [1995] 4 S.C.R. 597 at para. 8 
17 R. v. T.L.C., supra note 10 at para. 7 
18 Eg. R. v. M. (G.C.) (1991), 3 O.R. (3d) 223 (C.A.) at para. 23; R. v. P.R., 2018 SKCA 27 at 
paras. 83-84 
19  Juvenile Delinquents Act, S.C. 1929, c. 46, s. 37 
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their effect if there is delay in carrying them out, and it is generally undesirable for youth court 

proceedings to be unduly prolonged20.   

 
18. The concern with delays in youth cases was also part of the background leading up to the 

YCJA. In his evidence on Bill C-7 before the Standing Committee on Justice and Human Rights, 

Mr. Rob A. Finlayson (Assistant Deputy Attorney General, Ministry of the Attorney General of 

Manitoba) mentioned appeals in the context of recommending the addition of the principle of 

timely resolution of youth matters: 

The numerous off-ramps for a variety of processes, proceedings, hearings, appeals , and 
reviews are all very counterproductive to the Act's principles . While a modification of 
Bill C-7 has seen the introduction of timelines, as set out in clause 3, they are virtually 
hidden in the midst of a number of other principles. We therefore recommend the 
following: the timely resolution of matters should be clearly articulated as a principle 
guiding the Act and the youth criminal justice system.21 [emphasis added] 
 

c) Section 37(10) of the YCJA Does Not Violate s. 7 of the Charter: 

19. The Crown takes the position that s. 37(10) YCJA does not violate s. 7 of the Charter: 

fundamental justice does not require the provision of a second level of appeal in the form of an 

automatic right of appeal to the Supreme Court of Canada. 

 
20. The analysis under s. 7 of the Charter proceeds in two stages. First, is there a deprivation 

of life, liberty and/or security of the person? Second, if so, does the deprivation accord with the 

principles of fundamental justice? 

 

                                              
20 Department of Justice Canada, Juvenile Delinquency in Canada: The Report of the 

Department of Justice Committee on Juvenile Delinquency (Ottawa: Queen’s Printer, 1965) at 

pp. 154-155; The committee did, however, recommend that both the Crown and the accused be 

given a direct right of appeal to the Court of Appeal on a question of law alone, and on any other 

ground with leave of the Court. 
21 House of Commons, Standing Committee on Justice and Human Rights, Evidence, 37th Parl., 
1st Sess., Meeting 7, April 25, 2001 (Respondent’s Record, Tab 5, p. 84).  See also Senate of 
Canada, Standing Committee on Legal and Constitutional Affairs. Evidence, 37th Parl., 1st Sess., 
Issue 11, September 27, 2001 (Respondent’s Record, Tab 6, p. 118); See also: Senate of Canada, 
Standing Committee on Legal and Constitutional Affairs. Evidence, 37th Parl., 1st Sess., Issue 
14, November 1, 2001 (Respondent’s Record, Tab 7, p. 145) 
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21. Under the first branch, the Crown concedes that s. 37(10) YCJA engages the liberty 

interest of the young person. Although the young person in this case will have already served his 

sentence in its entirety by the time this matter is heard, the Crown is satisfied that there exists in 

the post-guilt appellate process a sufficient residual liberty interest at stake to engage s. 7 in 

some form.22 

 
22. Under the second branch, the Crown takes the position that this deprivation is in 

accordance with the principles of fundamental justice. It does so for the following reasons: one, 

there is no constitutional entitlement to an appeal; two, as-of-right access to a second level of 

appellate review has never been fundamental to our justice system; three, this is not an 

appropriate case for an exception; and four, neither the Supreme Court’s leave process nor the 

way it is exercised is contrary to the principles of fundamental justice. 

 
23. Turning to the Crown’s first argument, there is no constitutional entitlement to a second 

level of appeal as of right to the Supreme Court of Canada because there is no constitutional 

entitlement to an appeal. This Court and others have repeatedly and consistently held that there is 

no constitutional right to an appeal. The law on this issue is unambiguous and well-established: 

 
- In Kourtessis v Minister of National Revenue,23 this Court further held that a right of 

appeal from the issuance of a search warrant under s. 231.3 of the Income Tax Act cannot 

be created by grafting civil procedures onto the criminal process. The Court at para. 17 

noted that while appellate procedures have become widespread, this does not generate 

universal entitlement: 

Appeals are solely creatures of statute; see R v Meltzer […] There is no inherent 
jurisdiction in any appeal court. Nowadays, however, this basic proposition tends at 
times to be forgotten. Appeals to appellate courts and to the Supreme Court of 
Canada have become so established and routine that there is a widespread 
expectation that there must be some way to appeal the decision of a Court of first 
instance. But it remains true that there is no right of appeal on any matter unless 
provided for by the relevant legislature. [emphasis added] 
 

                                              
22 R. v. Farinacci (1993), 86 C.C.C. (3d) 32 (Ont. C.A.) at para. 18 
23 Kourtessis v Minister of National Revenue, [1993] 2 S.C.R. 53 at paras. 16-37 
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- In Jacob Luitjens v The Secretary of State,24 the Appeal Division of the Federal Court of 

Canada held that s. 7 does not create a right of appeal from a judge’s decision under s. 

18(1) of the Citizenship Act: “It is permissible for Parliament to constitutionally deny the 

right to appeal. The principles of fundamental justice do not mandate endless hearings at 

every stage of a process.” 

 
- In Huynh v R.,25 the Appeal Division of the Federal Court of Canada held that s. 7 is not 

engaged by s. 83 of the Immigration Act which restricts appeals to the Federal Court of 

Appeal only to those cases which involve “a serious question of general importance”. The 

question at issue was whether s. 7 creates a right to appeal a judge’s decision which 

would result in the appellant being returned to his country of origin where he claims to 

fear persecution.  

 
- In Canada v. Chiarelli,26 this Court held that s. 7 does not create a right of appeal against 

a deportation order on the basis of “all the circumstances of the case” made pursuant to s. 

27 of the Immigration Act. 

 
- In Re Charkaoui,27 this Court held that the Charter does not create a right of appeal from 

a judge’s upholding of a certificate of inadmissibility made under the Immigration and 

Refugee Protection Act leading to the detention of a permanent resident or foreign 

national deemed to be a threat to national security.  

 

24. Given that there is no constitutional right to an appeal,28 in enacting s. 37(10) YCJA 

Parliament arguably legislated beyond its constitutional requirement. By providing a pathway to 

appeal ex gratia via s. 37(10) YCJA, Parliament ought not be taken to expand the scope of its 

constitutional obligations. 

 

                                              
24 Jacob Luitjens v The Secretary of State, [1992] F.C.J. No. 319 at para. 9 
25 Huynh v. R., [1996] 134 D.L.R. (4th) 612 at paras. 15-26 
26 Canada v. Chiarelli, [1992] 90 D.L.R. (4th) 289  
27 Re Charkaoui, 2007 SCC 9 at para. 136 
28 See also R. v. Mills, [1986] 1 S.C.R. 863; R. v. Meltzer, [1989] 1 S.C.R. 1764; Sachs v Air 
Canada, 2007 FCA 279; R. v. Robinson, 1989 ABCA 267 at paras. 24-53 
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25. Second, this line of authority is solidly grounded in criminal law policy and this Court 

should be disinclined to create a new principle of fundamental justice – that of enhanced 

procedural protections for youth – for the purpose of undermining it. Fundamental justice 

requires that accused persons must be accorded adequate procedural safeguards in the criminal 

process.29 However, fundamental justice does not require unencumbered access as of right to a 

second level of appeal to the Supreme Court of Canada. Such unencumbered access has never 

been universally recognized by the common law, our statutory criminal law framework or the 

basic tenets and principles of our legal system which have long recognized the various valid 

policy reasons for limiting rights of appeal. 

 
26. In the context of youth, specifically, unencumbered access to a second level of appellate 

review has never been a fundamental or essential element of the Canadian youth criminal justice 

system: 

 
- At common law there were no appeals. All appeals have been the creature of statute.30 

- Under the Juvenile Delinquents Act, R.S.C. 1970, c. J-3, leave was required for all 

appeals: s. 37 provided no appeal to either the Superior Court of Justice or the provincial 

Courts of Appeal unless special leave was obtained. No provision was made for an appeal 

to the Supreme Court of Canada but leave could be sought under s. 41 of the Supreme 

Court Act, R.S.C. 1970, c. S-19 (now s. 40). 

- Under the Young Offenders Act, R.S.C. 1985, c. Y-1, the rights of a youth to appeal to the 

provincial Courts of Appeal were broadened, however, under s. 27(5) leave was still 

always required to access the Supreme Court of Canada.31 

- Under the YCJA, broad access to provincial Courts of Appeal was maintained as well as 

the blanket requirement, under s. 37(10), that leave be required to access the Supreme 

Court of Canada. 

 

                                              
29 Canadian Foundation for Children, Youth and the Law v. Canada, 2004 SCC 4 at para. 5 
30 R. v. Meltzer, supra note 28 at para. 14 
31 The exception being that youth who had been transferred and tried in adult court would have 

access to the same routes of appeal as an adult. 
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27. The historical justification for less ample rights of appeal being accorded to young people 

lay in the fundamental difference in the nature of the proceedings. Under the JDA, fewer appeal 

rights were justified based on the Act’s emphasis on rehabilitation; its less formal and less 

protracted proceedings; and the lack of conviction and lesser stigma which resulted from a 

finding of guilt.32 Similarly, under the YOA, this Court in R. v. T.L.C. found that requiring a 

young person to seek leave before accessing a second level of appellate review accomplished the 

Act’s policy objective of early resolution to facilitate commencement of rehabilitation: 

The policy favouring the early resolution of the adjudicative stage in order to facilitate 
commencement of rehabilitation would explain why Parliament did not extend appeals as 
of right to this court. This policy and the protection of the rights of young offenders 
would be served by specifically providing for an appeal to this court with leave. Section 
27(5) accomplishes these purposes.33 
 

Given that the YCJA shares the YOA’s policy emphasis on early resolution at the adjudicative 

stage to facilitate the commencement of rehabilitation, this policy and the protection of the rights 

of young people are arguably similarly served by a similar leave requirement. A leave 

requirement that, historically speaking, has been the norm, not the exception, in Canada’s youth 

criminal justice system. 

 
28. Moving on to the context of criminal appeals more generally, it also cannot be said that 

unfettered access to a second level of appellate review is universal or fundamental to the 

Canadian system of criminal justice. Historically, the right of appeal was sharply qualified and 

still, today, the Criminal Code provides only limited rights of appeal. At common law, there 

were no appeals. Until 1892, there was no meaningful system of appellate review in criminal 

cases at all.34 It was not until 1923 that the powers of appellate courts and bases for appeal were 

reworked to mirror the current Criminal Code provisions.35 Even today, however, the Criminal 

Code does not provide unlimited rights of appeal in criminal matters. For the most part, leave is 

required:  

 

                                              
32 R. v. T.L.C., supra note 10 at para. 7 
33 R. v. T.L.C., supra note 10 at para. 8 
34 Benjamin L. Berger, “Criminal Appeals as Jury Control: An Anglo-Canadian Historical 
Perspective on the Rise of Criminal Appeals” (2005) 10: Canadian Criminal Law Review at p. 
13 (WL) [Berger, “Criminal Appeals”] 
35 Berger, “Criminal Appeals” supra note 34 at p. 16  
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- For indictable matters, pursuant to s. 675(1) CC, while access to the provincial Courts of 

Appeal is as of right on a question of law alone, leave is required on questions of fact or 

mixed law and fact and to appeal sentence. Access to the second level of appeal, to the 

Supreme Court of Canada, is even more restricted. Except in very limited circumstances 

(where a judge of the Court of Appeal has dissented on a question of law or the Court has 

reversed an acquittal) leave to appeal on a question of law must be obtained pursuant to s. 

691 CC.  

- For summary conviction matters, pursuant to s. 813 CC, access to the provincial Superior 

Courts of Justice is as of right. However, as with indictable appeals, access to the second 

level of appeal, to the provincial Courts of Appeal, is restricted with a leave requirement. 

Further access to the Supreme Court of Canada is also restricted with a leave 

requirement. 

Broad, unqualified access to a second level of appeal has never been fundamental to our system 

of criminal justice in Canada. 

 
29. Nor is broad, unqualified access to the Supreme Court of Canada more universal outside 

the criminal sphere. Prior to 1975, access to the Supreme Court of Canada was restricted based 

on the quantum of money involved and, after 1975, new legislative amendments ended civil 

appeals to the Supreme Court of Canada as of right.36 All civil appeals now require leave. In the 

broader context of the justice system as a whole, automatic access to the Supreme Court of 

Canada is very much the exception, not the norm. 

 

30. Third, this is not an appropriate case for an exception. Even though there is no 

constitutional right to an appeal, and even though automatic access to a second level of appellate 

review has never been fundamental to our justice system, the Appellant requests that an 

exception be made in the circumstances. However, constitutionalizing automatic access to the 

Supreme Court of Canada is potentially problematic. It was open to Parliament to impose a 

Supreme Court leave requirement in youth matters: such a requirement prevents the appellate 

process from being unduly prolonged in cases where a second level of appellate review will 

                                              
36 Henry S. Brown, Supreme Court of Canada Practice (Toronto: Thomson Reuters Canada, 
2019) pt. 6.1 (WL) at pp. 2-4 
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provide limited or no utility while simultaneously allowing this Court to prioritize important 

matters that warrant review. 

 
31. To accomplish this the Appellant asks this Court to recognize for the first time a new 

principle of fundamental justice – that of enhanced procedural protections for youth. To assess 

whether a particular principle meets the threshold of being a principle of fundamental justice, 

three criteria must be met: (i) it must be a legal principle; (ii) there must be a consensus that the 

rule or principle is fundamental to the way in which the legal system ought to fairly operate; and 

(iii) it must be identified with sufficient precision to yield a manageable standard against which 

to measure deprivations of life, liberty or security of the person.37 

 
32. Applying that test, while the legal nature of the principle is not disputed, a principle 

based on the comparative and generic concept of ‘enhancement’ yield neither a meaningful 

standard nor one upon which there is general consensus. What does it mean to be ‘enhanced’? 

The Canadian Oxford Dictionary defines ‘enhance’ as “to improve (a thing), esp. in quality or 

utility”.38 Essentially, to enhance means to be improved or made better. What does it mean for 

every procedural protection to which youth are entitled to be made ‘better’? Must every 

protection be made more protective? Or are a greater number of protections required? And better 

than whom? Than adults? But what if the adult protection is already quite protective? How does 

one tell if an existing protection is already ‘enhanced’ or if it needs to be ‘enhanced’ further or if 

it only needs to be ‘enhanced’ further vis-à-vis the adult protection? A standard of 

‘enhancement’ is not defined with sufficient precision to yield workable results in practice.  

 

33. In the Crown’s submission, youth are not constitutionally entitled to enhanced procedural 

protections.  They, like all accused, are entitled to procedural protections that are adequate in all 

the circumstances. It is a principle of fundamental justice that all accused persons must be 

accorded adequate procedural safeguards in the criminal process.39 However, like all principles 

of fundamental justice, its scope will vary with the context and interests at stake.40 The context 

                                              
37 R. v. D.B., 2008 SCC 25 at para. 46 
38 Canadian Oxford Dictionary, Oxford University Press (1998) “enhance” 
39 Canadian Foundation for Children, Youth and the Law v. Canada, supra note 29 
40 R. v. L.(T.P.), [1987] 2 S.C.R. 309 at p. 361 
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and interests at stake in this case are informed by the separate legal regime developed for young 

persons; the fact that because of their age, young people have heightened vulnerability, less 

maturity and a reduced capacity for moral judgment; and their corresponding entitlement to a s. 7 

presumption of diminished moral culpability or blameworthiness.41 In the light of these 

considerations, youth are entitled to procedural protections that are adequate taking these factors 

into account. 

 
34. This does not necessarily mean that all avenues of appeal available to youth need to be 

extended to parallel those available to adults. Canadian criminal law policy must balance the 

benefits of appellate review against the negative effects inherent in that process. There is no 

question that it would have been open to Parliament to emphasize the benefits of appellate 

review and grant young people the same appellate rights as adults. However, it was also open to 

Parliament to seek a path that placed greater weight on the negative effects of prolonged 

appellate proceedings that have limited or no utility while simultaneously maintaining access for 

important cases. And there is no institution better suited to determine when a second appeal will 

be of minimal or no utility to a young person and where the interests of justice would be better 

served by adopting a rehabilitative focus rather than a litigious one than the Supreme Court of 

Canada itself. The leave requirement in s. 37(10) YCJA accomplishes this goal. 

 
35. There are various policy reasons for enacting a procedure like this that limits rights of 

appeal. The first is that, “[s]ometimes the opportunity for more opinions does not serve the ends 

of justice”.42 A trial court, for example, is in a better position to assess the factual record than an 

appellate court. This explains why most criminal appeals are restricted in scope only to questions 

of law or mixed questions of law and fact. Such a procedure is arguably less protective against 

wrongful convictions/findings of guilt than if all appellate procedures encompassed a full review 

of the facts as well as the law. However, as this Court explained in R. v. L.(T.P.), no one is 

entitled to “the most favourable procedures that could possibly be imagined.”43 Fundamental 

justice embraces more than the rights of the accused.44 Appeal rights are reasonably restrained 

                                              
41 R. v. D.B., supra note 37 at para. 41 
42 Kourtessis v. Minister of National Revenue, supra note 23 at para. 18 
43 R. v. L.(T.P.), supra note 40 at para. 88 
44 R. v. E. (A.W.), [1993] 3 S.C.R. 155 at p. 198; R. v. Seaboyer, [1991] 2 S.C.R. 577 at p. 603 
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because Parliament has decided that certain decision makers are in a better position (or at least an 

adequate position) to make decisions so that the risk of an unfair or unjust result is sufficiently 

low to justify denying the full scope of appellate review at every stage of proceedings.  

 
36. Additionally, although appeals serve an important function, they come at some cost. 

Criminal appeals significantly extend the life of criminal proceedings to deleterious effect. They 

exacerbate the uncertainty and anxiety of those caught up in them. And as Doherty JA explained 

at para. 16 in R. v. R.(R.) when discussing the right to appeal in the context of summary 

conviction matters, “[m]ost appeals fail and ultimately delay the imposition of the appropriate 

order made at first instance.”45 When this happens, appellate proceedings serve to detract from 

the timeliness and finality of criminal verdicts. Although an integral part of the criminal justice 

system in Canada, appeals are in many ways not ideal: 

Dispositions in criminal matters made in the detached, rarefied climate of the appeal 
court, years after the relevant events, by a court with virtually no connection to the place 
or people affected by the allegation are not the ideal way to resolve criminal cases.46 

While important, appeals also come with limitations and drawbacks. 

 
37. The negative effects associated with a prolonged appellate process are particularly acute 

in the context of a youth criminal justice system that prioritizes timeliness. Section 3(1)(b)(iv) 

YCJA emphasizes timely intervention that reinforces the link between the offending behaviour 

and its consequences. Section 3(1)(b)(v) YCJA emphasizes the promptness and speed with which 

persons responsible for enforcing this Act must act, given young persons’ perception of time. In 

R. v. T.L.C., this Court accepted that the YOA’s policy of “favouring the early resolution at the 

adjudicative stage in order to facilitate commencement of rehabilitation would explain why 

Parliament did not extend rights of appeals as of right to this court.”47 The YCJA’s similar policy 

of favouring timely intervention and promptness and the prioritizing of rehabilitation and 

reintegration are arguably similarly served by a similar leave requirement. 

 
38. To that end, it must be emphasized that Parliament did not deny young people a route to 

the Supreme Court of Canada altogether. To be clear, that route still exists. However, a system 

                                              
45 R. v. R.(R.), (2008) 90 O.R. (3d) 641 (Ont. C.A.) 
46 R. v. R.(R.), supra note 45 at para. 16 
47 R. v. T.L.C., supra note 10 at para. 8 
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was designed to balance the benefits and drawbacks of appellate review taking into account a 

young person’s reduced moral culpability and the significance of emphasizing timeliness and the 

primacy of rehabilitation. A leave requirement provides a route to the Supreme Court of Canada 

but prevents a prolonged appellate process from working against the interests of justice in those 

cases where the downsides may outweigh the benefits. There is no institution better positioned 

than the Supreme Court of Canada to assess a young person’s leave application and to perform 

the complex weighing required to determine when a second appeal is, ultimately, required. 

 
39. Fourthly, and finally, the Crown does not accept that the Supreme Court of Canada’s 

leave process, or the way it is exercised, is contrary to the principles of fundamental justice. 

Section 40 of the Supreme Court Act, R.S.C., 1985 c. S-26 grants the Supreme Court 

considerable discretion in deciding what cases merit the court’s attention: it may grant leave if 

the question is of “public importance” or if the issue is important or of such a nature or 

significance as to warrant decision by the Supreme Court. The concern that the Supreme Court 

would not appropriately consider the leave application of a youth that raises the spectre of a 

wrongful finding of guilt is unfounded. As Iacobucci J. explained, criminal cases – particularly 

those that implicate the liberty interest, even where there has been no dissent or reversal of an 

acquittal – are frequently considered of “public importance”:  

Because appeals as of right are available in certain criminal appeals, and because of the 
inherent importance of criminal law, which is a national law in Canada, the Supreme 
Court has a proportionately high criminal docket. This is amplified by the fact that, even 
where there has been no dissent or reversal of an acquittal at the Court of Appeal, leave to 
appeal in criminal cases often is granted given that criminal cases are frequently 
considered to raise issues of public importance because they involve the liberty of the 
subject.48 
 

The Supreme Court would and does exercise its leave requirement in accordance with the 

principles of fundamental justice. 

 
40. It was reasonable for Parliament to vest this type of leave decision with the Supreme 

Court. Young people possess heightened vulnerability, less maturity and a reduced capacity for 

judgment.  A young person may well believe that continuing to litigate a finding of guilt to the 

                                              
48 Frank Iacobucci, “The Supreme Court of Canada: Its History, Powers and Responsibilities” 
The Journal of Appellate Practice and Process, vol. 4, No. 1 (Spring 2002) at pp. 34-5 
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Supreme Court of Canada is always the right approach. However, this approach may or may not 

have utility. It was open to Parliament to believe that the Supreme Court would make the right 

decision in the circumstances. 

 
d)  Section 37(10) of the YCJA Does Not Violate s. 15 of the Charter: 

 
41. In order to demonstrate that a law violates s. 15(1) of the Charter, the onus is on the 

Appellant to establish the following:   

1.) Differential treatment: the law, on its face or in its impact, creates a distinction based 

on an enumerated or analogous ground; and 

2.) Arbitrary or discriminatory disadvantage: the law fails to respond to the actual 

capacities and needs of the members of the group, and instead imposes burdens or 

denies a benefit in a manner that has the effect of reinforcing, perpetuating, or 

exacerbating disadvantage.49  

 
42. On the first step of the analysis, the Respondent accepts that s. 37(10) of the YCJA treats 

youth differently from adults on the basis of age (although more specifically, it is based on age at 

the time of the alleged offence). However, it is notable that “…age-based distinctions are a 

common and necessary way of ordering our society. They do not automatically evoke a context 

of pre-existing disadvantage suggesting discrimination and marginalization under this first 

contextual factor, in the way that other enumerated or analogous grounds might.”50  It is also 

notable that the leave requirement in s. 37(10) of the YCJA applies to the Crown too.   

 
43. On the second step of the s. 15 analysis, the Respondent’s position is that s. 37(10) does 

not impose an arbitrary/discriminatory disadvantage on youth.  Youth are not denied the benefit 

of a meritorious appeal to the Supreme Court of Canada, including an appeal to correct a 

wrongful finding of guilt.  This Court has full discretion to grant leave and hear any youth 

appeal.  Section 37(10) of the YCJA keeps it in the Supreme Court’s hands to decide which youth 

                                              
49 Quebec (Attorney General) v. Alliance du personnel professional et technique de la  santé et 
des services sociaux, 2018 SCC 17 at para. 25; Kahkewistahaw First Nation v. Taypotat, 2015 
SCC 30 at paras. 16-21; G. v. Ontario (Attorney General), 2019 ONCA 264 at paras. 103, 116-
117 
50 Gosselin v. Quebec (Attorney General), 2002 SCC 84 at para. 31;  A.C. v. Manitoba (Director 
of Child and Family Services), 2009 SCC 30 at para. 110 
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case truly warrants a further appeal to the Supreme Court.  This is consonant with the overall 

purposes of the youth justice system to address the needs and capacities of youth, given their 

difference from adults.  It is not an arbitrary denial that perpetuates or exacerbates disadvantage.  

The very narrow group of adults who do not need to seek leave to be able to appeal to the 

Supreme Court of Canada are a highly exceptional category of litigants across all criminal and 

civil matters.   

           
44. Substantive equality for youth does not entail that youth receive exactly the same appeal 

route as adults. The youth justice system is separate and very different from that of adults51  

because “young people have heightened vulnerability, less maturity and a reduced capacity for 

moral judgment”.52  The fact that the Supreme Court can be the one to decide whether to grant 

leave on a youth case and do so when truly warranted is consistent with a system that takes these 

differences from adults into account.    

 
45. The Supreme Court’s discretion to grant leave when warranted and deny leave when not, 

is also in harmony with the YCJA’s emphasis on the value of achieving an expeditious 

conclusion to the legal process53.  Youth have a different perception of time than adults, such 

that their “ability to appreciate the connection between actions and consequences is impaired”54   

There is also a societal interest “in seeing young persons rehabilitated and reintegrated into 

society as swiftly as possible”55.  The availability of bail pending appeal and the possibility of 

youth sentences that are longer than the time needed for proceedings in the Court of Appeal and 

Supreme Court would mean that not all youth would have fully served their sentence by the time 

of their leave application.  For those youth who had already completed their sentence, the finality 

that comes with the Supreme Court’s decision that their case does not warrant leave would allow 

them to re-focus on reintegration and moving on with life.       

 

                                              
51 R. v. K.J.M., supra note 11 at para. 49 
52 R. v. D.B., supra note 37 at para. 41; A.C. v. Manitoba (Director of Child and Family 
Services), supra note 50 at para. 71 
53 YCJA s. 3(1)(b) 
54 R. v. K.J.M., supra note 11 at para. 51 
55 R. v. K.J.M., supra note 11 at para. 55 
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46. Where a youth leave application does not warrant leave, there is also significant value in 

finality and closure for victims and witnesses, some of whom may also be young people (as in 

the Appellant’s own case where the complainant and several witnesses are of similar age to the 

Appellant).      

 
47. The leave requirement in s. 37(10) of the YCJA applies to the Crown too and not just to 

the youth.  If the Crown wishes to appeal against a Court of Appeal judgment “in respect of…an 

order dismissing an information or indictment” in a youth case, the Crown would be required to 

seek leave to appeal, despite the fact that there had been a dissenting judgment on a question of 

law in the Court of Appeal.  This preserves the Supreme Court’s discretion and ability to control 

its docket by deciding which cases warrant leave in all youth cases – not just those matters 

brought by the youth.  Furthermore, it protects a youth from an automatic right of appeal by the 

Crown to the Supreme Court of Canada.  An adult would not be protected from a Crown appeal 

as of right under s. 693(1)(a) of the Criminal Code.   

 
48. In R. v. T.L.C., the Supreme Court has already commented upon the argument that 

requiring youth to seek leave to be able to appeal to the Supreme Court would violate s. 15 of the 

Charter.  Although not foreclosing the possibility of the s. 15 argument being raised in an 

appropriate future case, Justice Sopinka, writing for the full Court, addressed the s. 15 argument 

as follows56:    

As pointed out above, there are fundamental differences between the treatment of young 
offenders and adults who commit criminal offences. Given these differences, I find it 
difficult to accept that a young offender can select one aspect of the scheme and claim 
entitlement to the equal benefit of it with adults without taking into account the many 
related benefits accorded to young persons which are denied to adults. 

 

49. Justice Sopinka explained that “the justification for less ample rights of appeal being 

accorded to young offenders lay in the fundamental difference in the nature of the proceedings” 

under the Young Offenders Act57.  The differences highlighted were that the purpose of the 

proceedings was “rehabilitation rather than punishment”; summary procedures in youth courts 

“tended to make the proceedings less formal and less protracted”; no conviction resulted from a 

                                              
56 R. v. T.L.C., supra note 10 at para. 9 
57 R. v. T.L.C., supra note 10 at para. 6 
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finding of guilt; and “the stigma attaching to the proceedings and their result was minimal in 

comparison to proceedings in adult criminal courts”.  These features are ongoing under the YCJA 

as well. 

 
50. In the current context of the YCJA, this Court’s more recent judgment in R. v. K.J.M. has 

also summarized the unique provisions for youth as follows (per Abella and Brown JJ. in 

dissent)58: 

As Fish J. also noted in R. v. L.T.H., 2008 SCC 49, [2008] 2 S.C.R. 739, "Parliament has 
considered it right and necessary to afford young persons rights and procedural 
safeguards which they alone enjoy" (para. 46). Such enhanced procedural rights in the 
YCJA include: extrajudicial measures (ss. 4 to 12); notice to parents (s. 26); the 
possibility of compelling parents to attend court (s. 27); an enhanced right to counsel (ss. 
10(2)(d), 25 and 32); specific obligations for youth justice court judges to ensure that 
young persons are treated fairly (s. 32); reducing the possibility of [detention without] 
bail (s. 29); creating the option of releasing young persons who would otherwise be 
denied bail (s. 31); de novo bail reviews (s. 33); the right of young persons to be 
separated from adults in temporary detention (s. 30); enhanced procedural safeguards 
surrounding the admissibility of statements made by young persons to authorities (s. 
146); and a distinct sentencing regime (ss. 38 to 82). 

 

51. Courts have cautioned against “artificially isolating a single provision from a 

comprehensive criminal justice regime intended to benefit youth and thereby finding a 

constitutional violation.”59  Section 37(10) should be viewed in the context of the larger scheme 

of the YCJA and laws regarding youth in the justice system.  Numerous provisions reflect that 

youth would generally incur lesser penal consequences and effects upon their life from their 

involvement in the youth justice system than adults do from involvement in the criminal justice 

system.  The youth justice system provides the paths for young persons to be rehabilitated, to 

move past this episode of their teenage years and to get on with their life without permanent 

effects.  Just a few examples of this treatment of youth would be the following:      

• Regarding sentencing under the YCJA, this Court in R. v. L.(S.J.) (per Deschamps J.) 

described that “the effect of the objectives of the Act is that the judge is asked to favour 

rehabilitation, reintegration and the principle of a fair and proportionate accountability 

                                              
58 R. v. K.J.M., supra note 11 at para. 142 
59 R. v. J.S.M., 2005 BCCA 417 at para. 31 
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that is consistent with the young person’s reduced level of maturity. As for the adult 

criminal justice system, it places greater emphasis on punishment.”60    

• Unlike in the adult system where incarceration is statutorily available under the Criminal 

Code for even minor offences, a youth sentence in custody cannot be imposed unless it is 

for one of the serious situations specified in s. 39(1) of the YCJA.  These are: the youth 

has committed a violent offence; the youth has previously failed to comply with more 

than one sentence and, if the current sentence is for a fail to comply/fail to appear 

offence, the young person caused harm or risk of harm to the safety of the public in 

committing it; the youth has committed an indictable offence for which an adult would be 

liable to more than two years imprisonment and has a history of extrajudicial sanctions 

and/or findings of guilt; or, in “exceptional cases”, the youth has committed an indictable 

offence in such aggravating circumstances that a non-custodial sentence would be 

inconsistent with the purpose and principles of youth sentencing.  Pursuant to s. 39(2) of 

the YCJA, a youth custodial sentence cannot be imposed unless there is no reasonable 

alternative that would be in accordance with the purpose and principles of youth 

sentencing.  The fact that the YCJA restricts youth custodial sentences to very limited, 

serious situations is reflected in the reality that only a small percentage of youth 

sentences in Canada are custodial61 and the large majority are non-custodial. 

• Even where a youth court decides to impose a custodial sentence, the statutory maximum 

lengths for youth custodial sentences under the YCJA are also significantly shorter than 

adult sentences under the Criminal Code.  Pursuant to s. 42(2)(n), a youth sentence of 

custody and supervision cannot be longer than 2 years, except that if the offence is one 

for which the Criminal Code provides a sentence of life imprisonment, the youth 

sentence of custody and supervision cannot be longer than 3 years.  Under s. 42(2)(q), for 

the offence of first degree murder, the youth sentence cannot exceed 10 years (comprised 

                                              
60 R. v. L.(S.J.), 2009 SCC 14 at para. 75 
61 In Canada in 2016/2017, around 13% of youth found guilty received a custodial sentence, 

whereas around 38% of adults found guilty received a custodial sentence. (Juristat, Adult 

Criminal and Youth Court Statistics in Canada 2016/2017, Statistics Canada at p. 7) 
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of a period in custody which cannot exceed 6 years62 and then a period of conditional 

supervision in the community).  For second degree murder, the youth sentence cannot 

exceed 7 years.  Under s. 42(2)(o), for attempted murder, manslaughter, or aggravated 

sexual assault, a youth sentence of custody and supervision cannot exceed 3 years. 

• When a youth sentence has been completed, the general rule is that the young person is 

“deemed not to have been found guilty or convicted of the offence”, subject to only 

limited exceptions.63 The termination of the youth sentence “removes any disqualification 

in respect of the offence to which the young person is subject under any Act of 

Parliament by reason of a finding of guilty”.64 

• Employment application forms in connection with any work/business within the 

legislative authority of Parliament, in the Canadian Forces, and in any department and 

Crown corporation as defined in the Financial Administration Act, cannot require the job 

applicant to reveal the fact of having been charged with or found guilty of an offence for 

which the youth sentence has been completed.65    

• Protection of the youth’s privacy and ability to move forward in life without public 

stigma is provided in s. 110 of the YCJA. Publication of the name or identifying 

information of the young person is prohibited, subject to only very limited exceptions. 

• The YCJA sets out a comprehensive scheme for carefully restricting access to and 

disclosure of youth records, and prohibits access except as authorized under the YCJA66.  

Time periods for access to youth court records and RCMP records are specifically limited 

by ss. 119(2) and 120(3).  For example, the access period for a summary conviction 

offence is 3 years after the youth sentence is completed, and for an indictable offence, 5 

years after completion of the youth sentence, subject to changes if the youth is found 

                                              
62 The custodial portion of the sentence may be continued under s. 104 YCJA if, upon application 

by the Crown, the youth court finds the youth likely to cause death or serious harm to another 

person before the youth sentence expires.  
63 YCJA, ss. 82(1), 119(9)(a) 
64 YCJA s. 82(2) 
65 YCJA s. 82(3) 
66 YCJA ss. 118-127, 129 
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guilty of a further offence during the access period67.  At the end of the limited time 

periods for authorized access, s. 128 of the YCJA sets out the details requiring the youth 

record to be removed from the RCMP criminal records retrieval system, and destroyed.  

The significant exception is that if, during the record access period, the young person is 

convicted of an offence committed as an adult, the youth finding of guilt is deemed to be 

a conviction and dealt with as the record of an adult68.   

• The general rule for the National DNA Data Bank, with narrow exceptions, is that access 

to information in the convicted offenders index regarding a youth found guilty of a 

designated offence must be permanently removed and the bodily substances destroyed 

when the youth’s record on that same offence is required to be destroyed under the 

YCJA.69   

• Young persons are not subject to the application of the Sex Offender Information 

Registration Act (SOIRA) order provisions of the Criminal Code (ss. 490.011-490.032), 

unless they were given an adult sentence70.   

 

52. Where penal consequences are generally less serious, such as in adult summary 

conviction appeal matters, the need to seek and be granted leave to go beyond one level of appeal 

is well-justified.71 Granted, the more serious youth cases can have more serious consequences.  

However, the Supreme Court is well aware of the higher or lower degree of gravity of the matter 

when considering a youth leave application.  In pointing to aspects of the YCJA that reflect lesser 

consequences for a youth’s life than would be incurred by an adult in the criminal justice system, 

the Crown is not suggesting that a wrongful finding of guilt is more tolerable in the youth justice 

system than in the adult justice system. As stated above, there is nothing about the leave 

                                              
67 YCJA ss. 119(2)(g),(h),(i),(j), (9) 
68 YCJA s. 119(9), 120(6) 
69 DNA Identification Act, S.C. 1998, c. 37, ss. 9.1, 10.1; There are exceptions for a “serious 

violent offence” (defined in s. 2(1) of the YCJA as murder, attempted murder, manslaughter or 

aggravated sexual assault) or for a record that has become an adult conviction under s. 120(6) of 

the YCJA. 
70 Criminal Code, s. 490.011(2) 
71 R. v. R.(R.), supra note 45 
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requirement of s. 37(10) of the YCJA that prevents the Supreme Court of Canada from reviewing 

a wrongful finding of guilt.  

 
53. Given the special needs of youth and viewed within the total youth justice statutory 

context, a provision that preserves the Supreme Court’s discretion to grant leave to a youth case 

whenever the Court sees fit is not a provision that arbitrarily denies a benefit in a manner that 

reinforces, perpetuates, or exacerbates disadvantage.  The Supreme Court of Canada is best 

positioned to decide which youth case truly justifies a further review and which youth case 

justifies the Court giving effect to other values instead. 

 
e) Any Infringements of Charter Rights Are Justified Under Section 1 of the Charter: 

 
54. If s. 37(10) YCJA infringes the young person’s Charter s. 7 and s. 15 rights, that 

infringement is justified under s. 1 as a reasonable limit that can be demonstrably justified in a 

free and democratic society. 

 
55. In terms of the pressing and substantial objective of s. 37(10) YCJA, the Crown submits 

the goal of the provision is to grant the Supreme Court of Canada the discretion to decide when 

criminal cases involving young persons merit a second level of appellate review. There is a 

societal interest in vesting with the Supreme Court the decision-making power to decide when a 

young person’s criminal case merits further review and when there would be minimal or no 

utility to further prolonging the appellate process in the light of the primacy of the YCJA 

principles of timeliness, rehabilitation and reintegration.  

 
56. In terms of proportionality, s. 37(10) YCJA is both rationally connected to this objective 

and minimally impairing of the rights engaged. The leave requirement in s. 37(10) YCJA is 

rationally connected to the objective of vesting discretion with the Supreme Court of Canada to 

decide when a youth criminal matter warrants a second level of appellate review. In response to 

the Appellant’s submissions: 

 
- When there is no or limited utility to a second level of review, it is never too late to 

switch the focus of a young person’s energies from litigation to rehabilitation. Even if 

many young people who are considering appealing to the Supreme Court will have 
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already served their sentences, others who were granted bail pending appeal may not 

have. And even for those who have served their sentences, the finality that comes with 

the completion of litigation will allow them to re-dedicate their attention to their 

rehabilitation and reintegration with renewed focus.  

- The leave process is designed to be more streamlined than the appeal process. In the 

usual course, leave applications do not require an oral hearing; the filing timelines 

associated with leave applications are more condensed;72 leave decisions are often 

rendered within one to three months, and usually no reasons are written.73 There are 

legitimate reasons for Parliament to believe that a leave process should be more timely 

than arguing the entire appeal. 

 
57. In terms of minimal impairment, the leave requirement in s. 37(10) YCJA minimally 

impairs the rights engaged because this type of leave requirement is the most minimally 

impairing means available to allow the Court to exercise this type of discretion. To be clear, s. 

37(10) YCJA does not deny young people access to the Supreme Court of Canada. It denies 

access to the Supreme Court of Canada that is as of right and automatic. A leave requirement is 

minimal, particularly in cases where a judge has dissented at the Court of Appeal and set out the 

relevant arguments for his/her decision.  

 
58. In terms of overall proportionality, there is proportionality between the leave requirement 

and the legislative objective of giving the Supreme Court the discretion to determine when 

criminal cases involving young people should be granted a second level of appellate review. A 

leave requirement is minimal and vests with the best-positioned decision-maker in the 

circumstances the ability to assess whether further review is required or whether there would be 

minimal or no utility to further prolonging the appellate process in the light of the significance of 

the YCJA principles of timeliness, rehabilitation and reintegration.  

 

                                              
72 “Guidelines for Preparing Documents to be Filed with the Supreme Court of Canada (Print and 
Electronic)”, Supreme Court of Canada, last modified 2020-08-07 < https://www.scc-
csc.ca/parties/gl-ld2019-01-15-eng.aspx#M>  
73 “Information and resources for self-represented litigants who may wish to apply for leave to 
appeal”, Supreme Court of Canada, last modified 2017-11-09 < https://www.scc-csc.ca/unrep-
nonrep/app-dem/index-eng.aspx> 
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3. The Finding of Guilt Was Reasonable: 

a) Applicable Tests 

 
59. This Court has articulated the applicable tests for an appellate court assessing whether a 

trial verdict is unreasonable, as follows74:  

• A verdict is unreasonable or cannot be supported by the evidence if a properly 

instructed jury, acting judicially, could not reasonably have rendered that verdict 

(pursuant to R. v. Yebes75/R. v. Biniaris76); or 

• A verdict is unreasonable if “the trial judge has drawn an inference or made a finding 

of fact essential to the verdict that (1) is plainly contradicted by the evidence relied on 

by the trial judge in support of that inference or finding, or (2) is shown to be 

incompatible with evidence that has not otherwise been contradicted or rejected by 

the trial judge” (ie. a verdict reached through illogical/irrational reasoning: R. v. 

Sinclair77/R. v. Beaudry78) 

 

b) The Court of Appeal Majority Applied the Appropriate Standard of Review 

 
60. The Appellant has alleged that an erroneous understanding of Justice Fish’s reasons at 

paragraph 22 in R. v. Sinclair led to the Court of Appeal majority having an “overly deferential” 

approach to the trial judgment.  The Court of Appeal majority’s reasons did not reflect any 

misunderstanding of Sinclair or the law governing unreasonable verdict appeals.  The Sinclair 

judgment, in the two paragraphs immediately preceding the paragraph cited by Justice 

MacPherson, had explained that a verdict is unreasonable if it was reached in one of two ways 

that would be irrational/illogical (ie. an inference/factual finding essential to the verdict that was 

plainly contradicted by the evidence on which it rests, or an inference/factual finding essential to 

the verdict that was demonstrably incompatible with evidence neither contradicted by other 

                                              
74 R. v. R.P., [2012] 1 S.C.R. 746, 2012 SCC 22 at para. 9; R. v. W.H., [2013] 2 S.C.R. 180, 2013 
SCC 22 at para. 26 
75 R. v. Yebes, [1987] 2 S.C.R. 168 
76 R. v. Biniaris, 2000 SCC 15; [2000] 1 S.C.R. 381, at para. 36 
77 R. v. Sinclair, 2011 SCC 40, [2011] 3 S.C.R. 3, at paras. 4, 16, 19-21, 44 
78 R. v. Beaudry, 2007 SCC 5, [2007] 1 S.C.R. 190 at paras. 79, 97-98 
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evidence nor rejected by the trial judge)79.  The Sinclair judgment then went on to state (at 

paragraph 22, cited by Justice MacPherson), that “[f]ortunately, unreasonable verdicts of either 

sort are exceedingly rare”, but when they do occur, appellate courts should intervene80.  If 

unreasonable verdicts of either sort are exceedingly rare, then so also would be the overturning 

of verdicts on such grounds.  Justice MacPherson agreed with Justice Nordheimer on the 

analytical framework set out in the leading unreasonable verdict judgments including R. v. R.P., 

which had reiterated the Sinclair/Beaudry review for unreasonableness through 

illogical/irrational findings.  Justice MacPherson’s reasons went on to assess the logic of the trial 

judge’s reasons and found the verdict “entirely reasonable”.  In so doing, the Court of Appeal 

majority’s approach applied the appropriate amount of deference to the fact-finder grappling 

with credibility assessments.  It is well-established that credibility findings by a trial judge 

“attract a high degree of deference”.81 

 
c) The Trial Judge’s Factual Finding on the Complainant’s Incapacity at the Time of 

the Appellant’s Sexual Contact was Reached Logically 
 
61. On appeal, there is no dispute that the complainant was in a state utterly incapable of 

consenting to sexual activity at the point in time when her friend E.G. found her asleep on the 

ground, only barely responsive to E.G.’s concerned questions82. If the Appellant’s sexual contact 

with the complainant happened at some point close in time to E.G. discovering her in that state, it 

appears there is no serious dispute about the strength of the inference that the complainant was 

also incapable of giving valid consent during the sexual contact.             

 
62. The Appellant’s own account of events acknowledged that his sexual intercourse with the 

complainant occurred only some short period of time before E.G. found the complainant in an 

indisputably incapacitated state, whether that short period of time was 10 or 15 minutes, or 

whether it was even less than that. The trial judge rejected the Appellant’s position that the 

complainant seemed “fine” at the time of sex and that she had said “fuck me [C.]”.         

                                              
79 R. v. Sinclair, supra note 77 at paras. 19-21 
80 R. v. Sinclair, supra note 77 at para. 22 
81 R. v. Vuradin, 2013 SCC 38; [2013] 2 S.C.R. 639 at para. 11; R. v. Gagnon, [2006] 1 S.C.R 
621 at para. 20 
82 R. v. Al-Rawi, 2018 NSCA 10; R. v. G.F., 2019 ONCA 493 at paras. 37-38 (leave to appeal to 
SCC granted) 
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63. The Appellant has argued that the trial judge reached her verdict illogically by 

inexplicably accepting only a “sliver” of the Appellant’s testimony when concluding that the 

sexual activity occurred shortly before E.G. discovered the complainant in a state of incapacity, 

while rejecting all of the Appellant’s other consequential evidence. While the Appellant’s 

argument is couched in terms of an unreasonable verdict through illogicality under Sinclair, 

Justice Nordheimer’s dissenting judgment in the Court of Appeal also referred to this Court’s 

judgment in R. v. Gagnon83 on sufficiency of reasons and found that the absence of reasons from 

the trial judge on this particular point “does not allow for effective appellate review”84.    

 
64. The Court of Appeal majority found that this position exaggerates the trial judge’s 

treatment of the Appellant’s testimony85.  The majority also found the trial judge’s Reasons to be 

“careful and comprehensive”86.  The Respondent’s position is that the majority judgment of the 

Court of Appeal did not err in finding the trial decision entirely reasonable.  The trial judge’s 

acceptance of the Appellant’s testimony that he heard E.G.’s arrival when he stood up after sex 

was neither “plainly contradicted by the evidence relied on by the trial judge in support of that 

finding” nor “incompatible with evidence that has not otherwise been contradicted or rejected”87.  

In any witness’ testimony, fabrications and self-serving details on key points can be woven in 

amidst genuine recollections of an event, and it is for the trier of fact to discern which part of the 

evidence to rely on or not.  The Respondent also submits that the trial judge’s detailed reasons 

for her credibility findings were far from coming under the rubric of insufficiency of reasons.   

 

65. Firstly, the Appellant’s argument should be viewed within the legal context that it is 

entirely open to a trier of fact to accept some, none or all of a witness’ testimony.  Juries are 

routinely instructed on the principle that they can rely upon some, none or all of the testimony of 

                                              
83 R. v. Gagnon, supra note 81; see also R. v. Vuradin, supra note 81 at para. 10 
84 Ontario Court of Appeal Judgment (per Nordheimer J.A. dissenting) at para. 26 (Appellant’s 
Record, Vol. I, Tab 1, pp. 62-63) 
85 Ontario Court of Appeal Judgment (per MacPherson J.A. for the majority) at para. 47 
(Appellant’s Record, Vol. I, Tab 1, p. 70) 
86 Ontario Court of Appeal Judgment (per MacPherson J.A. for the majority) at para. 68 
(Appellant’s Record, Vol. I, Tab 1, p. 78) 
87 R. v. R.P., supra note 74 at para. 9 
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a witness88, and it is left open to juries to rely on only part of a witness’ evidence while rejecting 

other parts.  

66. Secondly, the trial judge did not, in fact, accept only a single sliver of the Appellant’s

testimony while finding everything else incredible/unreliable.  In the trial judge’s detailed

reasons for why she disbelieved the Appellant’s testimony that the complainant appeared “fine”

during sexual activity, the trial judge specifically noted that “there are aspects of C.P.’s evidence

that did not suffer from the flaws I have just described”89.  She made clear that “I am, by no

means, criticizing his evidence in its entirety.”90  She stated that her reasons described why she

rejected the Appellant’s evidence “on certain, key points”91, as opposed to the entirety.  As was

rightly noted by the Court of Appeal majority, the trial judge did accept some other aspects of the

Appellant’s testimony, particularly what the majority described as “peripheral, narrative

points”92, such as the fact that the Appellant had been drinking alcohol along with the

complainant after they left the LCBO93.

67. In other words, acceptance of the Appellant’s evidence that he heard E.G.’s and Jeremy’s

arrival when he stood up after intercourse was not, as criticized by the dissenting judgment, a

single “dramatic exception” to the trial judge’s treatment of the Appellant’s testimony overall

68. Thirdly, it was not, in fact, inexplicable that the trial judge accepted and relied on the

Appellant’s evidence that when he stood up after finishing sexual intercourse, he heard E.G. and

Jeremy talking, as they had arrived at the bottom of the hill.  It was entirely open to her to rely on

this evidence. Viewed within the total context of the Appellant’s testimony, the Court of Appeal

majority found this to be a “narrative detail, similar in character to other evidence of the

88 See eg. Watt’s Manual of Criminal Jury Instructions, 2nd ed. (Carswell 2015) at pp.  
Preliminary 33 – Assessing Evidence and Final 14 – Assessment of Evidence  
89 Trial Reasons for Judgment at para. 114 (Appellant’s Record, Vol. I, Tab 1, p. 40) 
90 Trial Reasons for Judgment at para. 114 (Appellant’s Record, Vol. I, Tab 1, p. 40) 
91 Trial Reasons for Judgment at para. 114 (Appellant’s Record, Vol. I, Tab 1, p. 40) 
92 Ontario Court of Appeal Judgment (per MacPherson J.A for the majority) at para. 48 
(Appellant’s Record, Vol. I, Tab 1, p. 70) 
93 Trial Reasons for Judgment at para. 109 (Appellant’s Record, Vol. I, Tab 1, p. 38) 

.
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appellant accepted by the trial judge.”94  Furthermore, it was a narrative detail that acknowledged 

the sexual activity having occurred only a short time before E.G. found the complainant 

incapacitated – a short time whether or not the Appellant had met and talked with E.G. before 

E.G. came over to the complainant.  It was akin to or analogous to an admission against interest, 

for which a common sense inference may be drawn that the utterance is likely to be true, 

“otherwise, why say it?”95      

 
69. The trial judge had the unique advantage of being able to see and hear the Appellant 

giving his viva voce testimony on this specific point.  She was in the best position to determine 

whether the Appellant’s testimony on this point could be relied upon, or whether it gave her the 

same kind of concerns that led to her rejecting his evidence on “certain key points”.  In this case, 

the trial judge’s visual and auditory observations of the Appellant’s testimony had a significant 

bearing on her ability to discern credibility problems with some of his other evidence. As one 

example, the trial judge’s Reasons explained the following96: 

I am also convinced – because of the manner and tone in which C.P. came across and the 
language he used when asked about certain events or details – that he was not being 
forthright with the court.  For example, C.P. used the expression ‘I believe’ many times.  
How this came across was two-fold.  Sometimes it seemed he was guessing. At other 
times, what he conveyed was the sense that he desperately wanted it to be the case that 
something had happened, but in fact, it had not.  It is hard to articulate with precision how 
his use of the phrase struck me in this manner, but it did, and did repeatedly. 

 

70. Fourth, there was also no logical incompatibility between the trial judge’s reliance on the 

Appellant having heard E.G. and Jeremy when he stood up after sex, and her rejection of the 

Appellant’s further detail that he spoke with E.G. before E.G. came and saw the complainant’s 

condition.  The Appellant has argued that it is unknown how the trial judge could find the latter 

detail tainted by the Appellant’s intoxication but the former detail reliable.  The Respondent 

submits that depending on the factual circumstances, a finding that evidence was affected by 

intoxication does not have to be on an ‘all or nothing’ basis.  It is for the trier of fact to decide 

                                              
94 Ontario Court of Appeal Judgment (per MacPherson J.A for the majority) at para. 51 
(Appellant’s Record, Vol. I, Tab 1, p. 71) 
95 R. v. Rojas, [2008] 3 S.C.R. 111, 2008 SCC 56 at paras. 31, 40 
96 Trial Reasons for Judgment at para. 112 (Appellant’s Record, Vol. I, Tab 1, pp. 39-40) 
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whether some parts of the evidence may still be relied on while other parts are not97. It is quite 

apparent in this case why the trial judge could rely on one assertion and not the other. 

 
71. 

 

  The Court of Appeal majority noted that on this first point, the Appellant’s 

testimony was consistent both in chief and in cross-examination99.  However, with regard to the 

second point, the trial judge had three different reasons for rejecting the Appellant’s evidence 

that he “spoke with E.G. before she tended to R.D.”  The trial judge’s first reason for rejecting it 

was that there was an “internal contradiction” in the Appellant’s evidence100.   

 

   

 

  This uncertainty was mentioned by the trial judge earlier in her judgment, in her 

summary of the Appellant’s testimony103.  Another reason given by the trial judge for rejecting 

the Appellant’s evidence that he spoke with E.G. before E.G. went to the complainant was that 

the trial judge believed E.G.’s evidence on this point104.  On E.G.’s evidence, she went right over 

to the complainant when she arrived at the party.  The trial judge noted that E.G. had very little 

to drink that evening, and E.G. had not been challenged during cross-examination on the fact that 

she went straight to the complainant when she arrived105.  Thus, while the trial judge also cited 

the Appellant’s intoxication as yet another reason for rejecting his testimony about speaking with 

                                              
97 R. v. M.B., 2018 ONCA 399 at paras. 5-7 
98 Evidence of the Appellant, Trial Transcript of Jan. 25, 26, 31 & Feb. 21, 2017 at pp. 204, 206-
207, 248, 252 (Appellant’s Record, Vol. III, Tab 4, pp. 206, 208-209, 250, 254) 
99 Ontario Court of Appeal Judgment (per MacPherson J.A for the majority) at para. 52 
(Appellant’s Record, Vol. I, Tab 1, p. 72) 
100 Trial Reasons for Judgment at para. 93 (Appellant’s Record, Vol. I, Tab 1, p. 33) 
101 Trial Reasons for Judgment at para. 92 (Appellant’s Record, Vol. I, Tab 1, p. 33); Evidence of 
the Appellant, Trial Transcript of Jan. 25, 26, 31 & Feb. 21, 2017 at pp. 252, 204, 206-208, 248 
(Appellant’s Record, Vol. III, Tab 4, pp. 254, 206, 208-210, 250) 
102 Evidence of the Appellant, Trial Transcript of Jan. 25, 26, 31 & Feb. 21, 2017 at p. 254 
(Appellant’s Record, Vol. III, Tab 4, p. 256) 
103 Trial Reasons for Judgment at para. 34 (Appellant’s Record, Vol. I, Tab 1, p. 14) 
104 Trial Reasons for Judgment at para. 93 (Appellant’s Record, Vol. I, Tab 1, p. 33) 
105 Trial Reasons for Judgment at para. 93 (Appellant’s Record, Vol. I, Tab 1, p. 33) 
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E.G. before E.G. went to the complainant, the trial judge’s Reasons clearly demonstrate how she 

could distinguish the level of credibility/reliability of that piece of evidence, from the evidence 

that the Appellant heard E.G. and Jeremy talking when he stood up after finishing sexual 

intercourse.    

 
72. The trier of fact is in the best position of deciding which parts of a witness’ testimony she 

accepts or rejects or finds raise a reasonable doubt in her mind.  The Appellant’s own narrative 

of events temporally placed the sexual activity only shortly before E.G. saw the complainant, yet 

the Appellant’s evidence was that the complainant had seemed “fine” at the time of sex. It was 

entirely open to the trial judge to accept one and not the other. 

 
d) The Verdict Was Reasonably Available on the Evidence: 

  
73. The trial judge decided that “[t]he only reasonable conclusion on the whole of the 

evidence is that R.D. was so intoxicated that she lacked the bare cognitive ability required to 

meet the threshold of incapacity.”[emphasis added]106    

 
74. The Respondent’s position is that the evidentiary points argued by the Appellant and 

additionally set out in Justice Nordheimer’s dissenting judgment do not render the trial judge’s 

verdict unreasonable. The Appellant has couched this ground of appeal as a Biniaris/Yebes 

analysis, whereas Justice Nordheimer’s dissenting judgment has listed some of these points as 

ways in which he found the trial judge’s inference about the timing of sexual activity as being 

“incompatible with the uncontradicted evidence”107.  The Respondent submits that the Court of 

Appeal majority rightly disagreed that these points led to any unreasonableness.  Many or most 

cases contain some conflicting pieces of evidence, of which some support an inference of guilt 

and some do not.  A factual finding or inference being “incompatible with the uncontradicted 

evidence” should not mean merely that there exists some evidence that could support a different 

finding or inference if the evidence is re-interpreted or re-weighed differently.  This would lead 

to the appeal court re-trying the case and substituting its own views of the evidence for those of 

the trial judge.  

                                              
106 Trial Reasons for Judgment at para. 116 (Appellant’s Record, Vol. I, Tab 1, p. 41) 
107 Ontario Court of Appeal Judgment (per Nordheimer J.A., dissenting) at para. 28 (Appellant’s 
Record, Vol. I, Tab 1, p. 63) 
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75. As stated by the Court of Appeal majority, “the exact time of E.G.’s arrival and 

observation of the complainant is not critical.  Rather it is the relative time of her arrival in 

relation to the sexual activity as testified to by the appellant that is important” [emphasis 

added].108  There was no incompatibility between the trial judge’s conclusion that the sexual 

activity occurred shortly before E.G.’s arrival and the evidence about the arrival/departure times 

of E.G. and G.G.  The trial judge did not make any concrete finding of fact accepting that E.G. 

actually arrived at the beach between 10:00 p.m. and 11:30 p.m.  The trial judge’s mention of 

E.G.’s evidence that she arrived sometime between 10:00 p.m. and 11:30 p.m. was in the trial 

judge’s summary of all the evidence heard at trial109, without any comment on whether she 

accepted it.  When the trial judge later stated her findings about E.G. as a witness, the trial judge 

found her to be a credible and reliable witness, and also noted that “E.G. allowed for the 

possibility that she was mistaken about the time she arrived”110.  The trial judge’s Reasons also 

noted that E.G. was challenged in cross-examination on the time of her arrival, but was not 

challenged on what the trial judge considered to be the “crux” of E.G.’s evidence, which were 

E.G.’s observations of the complainant’s condition as soon as she arrived at the party111.  It thus 

appears that the trial judge’s reasoning allowed for the possibility that E.G. was mistaken as to 

the time she arrived.  The trial judge’s finding of sexual activity being in the later rather than 

earlier stage of the evening was not incompatible with any factual findings about E.G.   

 

76. Justice Nordheimer’s dissenting judgment raises that G.G. said she saw the complainant 

starting to vomit very shortly before G.G. was leaving (at 12:30 a.m.) so E.G. must have arrived 

after that to see the complainant asleep with vomit on her, and the sexual activity must have 

already occurred before E.G. arrived112. The dissenting judgment thus infers that there must have 

been a larger time gap between the sexual activity and E.G.’s arrival than the trial judge allowed 

for, so E.G.’s observations could not assist with what the complainant’s condition was at the time 

                                              
108 Ontario Court of Appeal Judgment (per MacPherson J.A for the majority) at para. 56 
(Appellant’s Record, Vol. I, Tab 1, p. 74) 
109 Trial Reasons for Judgment at para. 12 (Appellant’s Record, Vol. I, Tab 1, p. 7) 
110 Trial Reasons for Judgment at para. 94 (Appellant’s Record, Vol. I, Tab 1, p. 33) 
111 Trial Reasons for Judgment at paras. 91, 94 (Appellant’s Record, Vol. I, Tab 1, pp. 32-33) 
112 Ontario Court of Appeal Judgment (per Nordheimer J.A., dissenting) at para. 31 (Appellant’s 
Record, Vol. I, Tab 1, pp. 64-65) 
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of the sexual activity113. The Respondent’s position is that this scenario does not, in fact, 

necessitate an inference that there must have been a longer time between the sexual activity and 

E.G.’s arrival than the trial judge thought. This scenario is compatible with, for example, sexual 

activity occurring after G.G. leaving but shortly before E.G. arriving and seeing the 

complainant’s state114.  The trial judge was well aware of the relevant details of E.G.’s and 

G.G.’s evidence, and the dissenting judge’s chain of reasoning does not lead to anything 

incompatible with the trial judge’s inferences. 

 
77. If the Appellant’s suggested time frame arising from the Appellant’s evidence had been 

accepted, it would still have been open to the trial judge to accept the Appellant’s own evidence 

that he heard E.G.’s arrival when he stood up after the sexual activity.  As E.G. was found 

credible and reliable on the unchallenged “crux” of her evidence (ie. her observations about the 

complainant’s state as soon as she arrived), the finding that the complainant was incapable of 

giving valid consent during the sexual activity would still be reasonable.   

  

78. The Appellant has argued that his demeanour while testifying could not reasonably be 

viewed as undermining his credibility.  However, the trial judge took into consideration, and was 

sensitive to, the fact that the Appellant was a youth and that there could be alternative reasons for 

lack of forthrightness115:  

I have considered whether some of the accused’s pauses or failures to answer questions in 
a fluid and forthright manner could stem from his embarrassment at having to describe 
certain details.  I accept that this might have been the case in certain circumstances, such 
as his having to describe his penis being erect.  I am also cognizant that a trier’s 

                                              
113 Ontario Court of Appeal Judgment (per Nordheimer J.A., dissenting) at para. 31 (Appellant’s 
Record, Vol. I, Tab 1, pp. 64-65) 
114 The dissenting judgment (at paragraph 31) footnotes that “it was not the Crown’s position that 

the sexual activity had occurred after the complainant had gotten vomit on her”. This comment 

appears to be made in relation to an inference drawn by the dissenting judge that the sexual 

activity must have occurred before G.G. saw the complainant start vomiting.  However, the 

evidence was that the complainant was vomiting multiple times that night, and there was no 

evidence from G.G. that the complainant vomited onto herself when G.G. saw her start throwing 

up before G.G. left.   
115 Trial Reasons for Judgment at paras. 113-114 (Appellant’s Record, Vol. I, Tab 1, p. 40) 
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subjective perception of a witness’ demeanour can be an unreliable predictor of the 
accuracy of the evidence given by a witness… 
….. 
C.P. is also only 16 years old and I suspect, was nervous when testifying, especially 
under the skilled cross-examination of counsel.   

 

79. The Appellant has also argued that the complainant’s evidence contained some 

exculpatory aspects that the trial judge failed to consider.  Regarding the complainant’s answer 

to the interviewing officer’s question of whether she wanted to have sex with the Appellant 

(“Uhm, I when it happened I don’t remember it so, I don’t, I don’t think so.”), the trial judge’s 

Reasons indicate that she did consider this evidence.  However, the trial judge decided not to 

take anything from it, because “[u]nlike cases in which trial judges have taken something from a 

complainant’s adamant evidence that they would not have consented, R.D. candidly admitted she 

was unsure.”116  It was for the trier of fact to interpret and decide which inference, if any, to draw 

from this evidence, and she decided not to draw the inference that would have assisted the 

Crown’s case.  Regarding the evidence that the complainant pulled up her leggings herself, the 

Court of Appeal majority found that there was no reason for the trial judge to need to address this 

issue, because “[w]hether she was able to pull up her pants would not negate a finding of 

incapacity.”117 The trial judge had carefully reviewed relevant cases on the threshold for 

incapacity, and the trial judge recognized a “very high burden” on the Crown to establish 

incapacity.  However, she noted “The fact that [the complainant] may have asked for water or for 

a blanket, or was able to open her eyes when E.G. spoke to her, is not the type of evidence that 

speaks to even the bare minimum of capacity required under the law.”118   

 
80. The dissenting judge in the Court of Appeal also referred to other points that he 

considered to not support the trial judge’s findings and that he thought the trial judge failed to 

mention: E.G.’s evidence that she drank some vodka that was left when she got to the party 

(which the dissenting judge considered inconsistent with E.G. going straight over to the 

                                              
116 Trial Reasons for Judgment at para. 105 (Appellant’s Record, Vol. I, Tab 1, p. 37) 
117 Ontario Court of Appeal Judgment (per MacPherson J.A for the majority) at para. 58 
(Appellant’s Record, Vol. I, Tab 1, pp. 74-75) 
118 Trial Reasons for Judgment at para. 106 (Appellant’s Record, Vol. I, Tab 1, p. 38) 
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complainant)119, E.G.’s evidence that some people told her the Appellant and the complainant 

had sex before she showed up (which the dissenting judge found “strongly suggests” that sex 

occurred “some period of time before E.G. arrived”)120, and that one or more persons must have 

seen the sexual activity occurring but did not give evidence121.  The Respondent’s position is that 

the wording of E.G.’s evidence about the vodka122 and about hearing that the Appellant and 

complainant had sex was not at all inconsistent with the trial judge’s findings, and that in any 

event, none of these points are incompatible with the verdict of guilt.  Many of the points raised 

in the dissenting judgment were not argued by trial defence counsel in front of the trial judge123, 

and even if they had been, a trial judge is not obliged to discuss every point of evidence or 

address every argument in her reasons124.     

 
81. The evidence in this case supported the factual findings and inferences of the trial judge, 

and was not logically incompatible with them.  The trial judge arrived at a reasonable finding of 

guilt. 

                                              
119 Ontario Court of Appeal Judgment (per Nordheimer J.A. dissenting) at para. 32 (Appellant’s 
Record, Vol. I, Tab 1, p. 65) 
120 Ontario Court of Appeal Judgment (per Nordheimer J.A. dissenting) at paras. 33-34 
(Appellant’s Record, Vol. I, Tab 1, p. 65) 
121 Ontario Court of Appeal Judgment (per Nordheimer J.A. dissenting) at para. 19 (Appellant’s 
Record, Vol. I, Tab 1, p. 60) 
122  

 

 

  The trial judge was clearly aware of this piece of evidence from E.G., as 

the trial judge found “she had very little to drink that evening”(Trial Reasons for Judgment at 

para. 93 (Appellant’s Record, Vol. I, Tab 1, p. 33) 
123  

 

  

However, there was no inference to draw from this and no need for the trial judge to address it.  

There was also nothing to suggest that a witness would necessarily have been able to perceive 

the complainant’s condition during sexual intercourse. 
124 R. v. Vuradin, supra note 81 at para. 17 
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e) The Trial Judge Did Not Err in Law in the Analysis of the Issue of Mistaken B elief 

in Communicated Consent 
 
82. Neither the Court of Appeal majority judgment nor the dissenting judgment specifically 

addressed the trial judge’s reasons on the issue of honest but mistaken belief in communicated 

consent.  The Appellant’s argument that the trial judge erred in law in her analysis of mistaken 

belief was not raised in the Court of Appeal.  The Appellant has invited this Court to pronounce 

on the issue in the event that this Court determines that a new trial should be ordered.  If this 

Court decides to address the issue of mistaken belief in consent, the Respondent’s position is that 

the trial judge did not err and the approach to youth matters proposed by the Appellant should 

not be adopted.    

 
83. Pursuant to s. 273.2 of the Criminal Code (as it read at the time of the offence125) an 

accused’s belief that the complainant consented to the sexual activity in question is not a defence 

to a charge of sexual assault where the accused’s belief arose from his self-induced intoxication 

(s. 273.2(a)(i)), or recklessness or wilful blindness (s. 273.2(a)(ii), or the accused “did not take 

reasonable steps, in the circumstances known to the accused at the time, to ascertain that the 

complainant was consenting”(s. 273.2(b)).  In this case, the trial judge made a factual finding 

that the complainant did not say the words “fuck me [C.]” (ie. no communicated consent)126.  

However, the trial judge went on to analyze the issue of mistaken belief in consent even if the 

words “fuck me [C.]” had been uttered, and found that the Appellant could not rely on mistaken 

belief in consent through those words.  The trial judge found that the Appellant was “reckless or 

wilfully blind to R.D.’s lack of capacity”(ie. s. 273.2(a)(ii), and that he “also failed to take 

reasonable steps to ascertain that R.D. was offering her voluntary consent to have sex”(ie. s. 

273.2(b)).127  The Appellant took no steps to ascertain consent.  The trial judge also footnoted 

                                              
125 Section 273.2 of the Criminal Code was amended in 2018 by the addition of further 

subsections listing more conditions in which belief in consent is not a defence.  The provisions of 

s. 273.2 referred to by the trial judge remain unchanged. 
126 Trial Reasons for Judgment at para. 121 (Appellant’s Record, Vol. I, Tab 1, p. 42) 
127 Trial Reasons for Judgment at paras. 124, 127 (Appellant’s Record, Vol. I, Tab 1, pp. 43-45) 
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that it may be that the Appellant was barred from relying on mistaken belief if his belief arose 

from his own intoxication (ie. s. 273.2(a)(i)).128       

 
84. The Appellant has argued that the trial judge erred in law by failing to take into account 

the Appellant’s age and circumstances when applying the requirement to take “reasonable steps” 

to ascertain the complainant’s consent. The Appellant has argued that the principle of diminished 

moral blameworthiness of youth would support a modified approach to the “reasonable steps” 

requirement for youth to ascertain consent to sex.  

 
85. The “reasonable steps” requirement in s. 273.2(b) has “both objective and subjective 

dimensions: the accused must take steps that are objectively reasonable, and the reasonableness 

of those steps must be assessed in light of the circumstances known to the accused at the 

time”.129  There is no doubt from the trial judge’s Reasons that she did analyze the mistaken 

belief in consent issue in terms of the circumstances known to the Appellant at the time130.  She 

did so starting from her reasoning as to recklessness/willful blindness, and then found that on 

those facts, the Appellant also failed to take reasonable steps to ascertain consent.  Among the 

circumstances listed by the trial judge as being known to the Appellant at the time of sex, is the 

fact that “at the time he claims to have been having consensual sex with her, R.D. was in and out 

of consciousness, had vomited and was ‘really, really, really drunk”, as E.G. described it”.131  

Earlier in her Reasons, the trial judge referred to G.G.’s evidence that the complainant had been 

wobbly and stumbling and having difficulty talking, and that this must have been in the time 

period between the bonfire and the rocks.  The trial judge inferred that the complainant would 

not have ceased showing such obvious indicia of impairment when the Appellant joined her by 

the rocks132. As such, the hypothetical (rejected) scenario of the complainant uttering the words 

“fuck me, [C.]” had to be considered within the visual context, known to the Appellant, of the 

complainant’s intoxicated state at the time. The trial judge also noted that the Appellant knew the 

circumstances that the complainant had been drinking straight vodka for quite some time that 

                                              
128 Trial Reasons for Judgment at fn. 11 of para. 124 (Appellant’s Record, Vol. I, Tab 1, p. 44) 
129 R. v. Barton, 2019 SCC 33 at para. 104 
130Trial Reasons for Judgment at paras. 124-127 (Appellant’s Record, Vol. I, Tab 1, pp. 43-45)  
131 Trial Reasons for Judgment at para. 125 (Appellant’s Record, Vol. I, Tab 1, p. 44) 
132 Trial Reasons for Judgment at para. 119 (Appellant’s Record, Vol. I, Tab 1, pp. 41-42) 
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evening, and that they were not in a romantic relationship together.133 Furthermore, the sexual 

act about to occur was full sexual intercourse without a condom (with a 14-year old girl).               

 
86. Having specifically considered the circumstances known to the Appellant, the trial judge 

found that the Appellant was willfully blind or reckless as to the complainant’s lack of capacity 

and furthermore, that he failed to take any reasonable steps by not saying anything to ensure 

consent, such as “are you sure you want to have sex?”. The Respondent submits that the 

circumstances known to the Appellant were such that anyone knowing them would need to 

inquire further before engaging in sexual activity, let alone unprotected penetrative 

intercourse134.  The trial judge’s finding that the Appellant did not take reasonable steps is not a 

reflection that she imposed any unrealistic burden on a youth.    

 
87. The “reasonable steps” analysis is “highly contextual, and what is required will vary from 

case to case”.135  Section 273.2(b) already provides that the reasonableness of the steps must be 

assessed in light of “the circumstances known to the accused at the time”.  It also does not 

require the accused to take “all” reasonable steps.136  The implication of the Appellant’s 

argument appears to be that some lower standard of reasonable steps to ascertain valid consent 

before sexual activity should apply to youth.  However, in R. v. Barton, this Court summarized 

several ways in which the purpose of the “reasonable steps” requirement has been expressed, 

including "to protect the security of the person and equality of women who comprise the huge 

majority of sexual assault victims by ensuring as much as possible that there is clarity on the part 

of both participants to a sexual act".137  This Court also indicated that “trial judges and juries 

should be guided by the need to protect and preserve every person's bodily integrity, sexual 

                                              
133 Trial Reasons for Judgment at paras. 124, 126 (Appellant’s Record, Vol. I, Tab 1, pp. 43-44) 
134 See R. v. Barton, supra note 129 at para. 108: “It is also possible to identify circumstances in 

which the threshold for satisfying the reasonable steps requirement will be elevated. For 

example, the more invasive the sexual activity in question and/or the greater the risk posed to the 

health and safety of those involved, common sense suggests a reasonable person would take 

greater care in ascertaining consent.”; R. v. Gagnon, 2018 CMAC 1; aff’d [2018] 3 S.C.R. 3 
135 R. v. Barton, supra note 129 at para. 108 
136 R. v. Barton, supra note 129 at para. 104 
137 R. v. Barton, supra note 129 at para. 105 
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autonomy, and human dignity”.138 For the law to allow some lower standard of reasonable steps 

to all youth would condone placing the people who are potential targets of the youth’s sexual 

attentions at higher risk of being sexually violated.  Most often, it would be the youth’s peer 

group of other young teenagers whose sexual integrity would be endangered. 

 
88. The trial judge did not impose any unreasonable requirement on a youth in her analysis of 

the mistaken belief in consent issue.  She fully considered the specific circumstances known to 

the Appellant at the time of sexual activity, and reasonably found that he was not entitled to rely 

on the words “fuck me, [C.]”, which was itself a hypothetical utterance, since the trial judge 

rejected that it was said. 

 

PART IV: SUBMISSIONS AS TO COSTS 

 

89. The Crown makes no submission as to costs.    

 

PART V: ORDER SOUGHT 

 

90. It is respectfully requested that the appeal against the Court of Appeal’s majority 

judgment be dismissed.  If this Court decides to rule upon the constitutional challenge to s. 

37(10) of the YCJA, it is requested that the provision be found constitutionally valid.     

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED BY: 

 
___________________________________  ____________________________________ 
Grace Choi      Holly Loubert   
Counsel for the Respondent    Counsel for the Respondent 
 

DATED AT Toronto, Ontario, this 9th day of October, 2020. 

 

 

                                              
138 R. v. Barton, supra note 129 at para. 109 
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