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PART I – OVERVIEW 

1. The Charter, the Youth Criminal Justice Act (“YCJA”)1, the United Nations Convention on 

the Rights of the Child (“UNCRC”)2, the Standard Minimum Rules for the Administration of Juvenile 

Justice (“Beijing Rules”)3, and a best interests of the child analysis individually and collectively 

mandate that young people have access to an appeal as of right to the Supreme Court of Canada 

where a judge of the Court of Appeal has dissented on a question of law.  The opportunity to access 

appellate review and to avoid a wrongful finding of guilt is no less significant for a young person 

than it is for an adult. To curtail such access for young people violates their rights and is 

unsupportable. 

PART II – INTERVENER’S POSITION ON THE QUESTIONS IN ISSUE 

2. Justice for Children and Youth (“JFCY”) takes no position on the substantive aspects and 

outcome of this appeal. JFCY submits that young people must be entitled to appeal rights at least as 

robust as those afforded to adult defendants as a matter of internal consistency, constitutional law – 

including substantive equality, and as required by domestic and international legal imperatives.  

PART III – STATEMENT OF ARGUMENT 

A. ROBUST APPEAL RIGHTS ARE REQUIRED TO ADEQUATELY PROTECT 
YOUNG PEOPLE FOUND GUILTY OF OFFENCES UNDER THE YCJA 

3. The distinction between young people and adults seeking appeal to the Supreme Court of 

Canada (SCC) occasioned by s. 37(10) of the Youth Criminal Justice Act (YCJA) is discriminatory 

and is in direct contradiction to the underlying principles of the YCJA, and domestic and 

international law. There is no principled basis to support excluding accused young people from 

accessing an appeal as of right to the SCC, and the procedural protections it affords, simply on the 

basis of their age.  

4. Justice for Children and Youth agrees with the Appellant’s submissions regarding sections 7 

and section 15 of the Charter and the principle of fundamental justice identified, namely, young 

people’s entitlement to enhanced procedural protections in the criminal justice system. In other 

words, young people are entitled to procedural protections at least equal to those of adults that 

 
1 Youth Criminal Justice Act, (SC 2002, c 1) [YCJA]. 
2 Convention on the Rights of the Child, 20 November 1989, 1577 UNTS 3, Can TS 1992 No 3 
(entered into force 2 September 1990) [UNCRC]. 
3 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The 
Beijing Rules”), A/RES/40/33, 29 November 1985 [Beijing Rules]. 
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correspond with their developmental needs and capacities, and their heightened vulnerability to the 

detrimental impacts of criminal justice system involvement. 

5. This is consistent with the guarantees of children’s rights contained in the UNCRC and 

corollary instruments. This Court has repeatedly affirmed that international instruments provide 

important context and content for the interpretation of Charter rights4 and that the enhanced 

procedural protections extended to young people under the YCJA are in keeping with Canada’s 

international commitments5.  As this Court has held, “the Charter should be presumed to provide at 

least as great a level of protection as is found in the international human rights instruments that 

Canada has ratified”6.  The need to protect children is a matter of broad international consensus7 and 

the “values and principles of the Convention recognize the importance of being attentive to the rights 

and best interest of children when decisions are made that relate to and affect their future.”8 

a. The UNCRC and international legal instruments regarding juvenile justice require 
robust substantive and procedural rights, and enhanced protections for young people 

6. The UNCRC, the General Comments of the United Nations Committee on the Rights of the 

Child, and the Beijing Rules establish a thorough body of international legal guidance regarding the 

nature, content, and quality of children’s rights in the juvenile justice system. In particular, they set 

out international norms concerning the substantive and procedural rights that must be afforded to 

young people in the youth criminal justice system.  Read individually and as a whole, this body of 

interpretive guidance mandates enhanced procedural protections within the youth criminal justice 

system, including at least as comprehensive rights of appeal, and certainly not more burdensome 

routes of appeal, as those afforded to adults. 

7. The UNCRC – and elaborations contained with the General Comments and Beijing Rules 

–   specifically provides that young people need “special safeguards and care”, including 

“appropriate legal protection”9.  

8. The full panoply of criminal justice system rights and protections are specifically identified, 

 
4 Suresh v Canada (Minister of Citizenship and Immigration), [2002] 1 SCR 3, 2002 SCC 1, at 
paras 46, 59; R v Sharpe, [2001] 1 SCR 45, 2001 SCC 2 [Sharpe] at para 176. 
5 R v RC, [2005] 3 SCR 99, 2005 SCC 61, at para 41; R v KJM, 2019 SCC 55 at paras 137–141.  
6 Health Services and Support – Facilities Subsector Bargaining Assn v British Columbia, [2007] 
2 SCR 391, 2007 SCC 27, at para 70. 
7 R v Sharpe, supra note 4, at paras 170-1, 178. 
8 Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para 71. 
9 UNCRC, supra note 2, Preamble. 
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including the right to appellate review. Young people are guaranteed the right: to challenge the 

legality of the deprivation of his or her liberty before a court or other competent, independent and 

impartial authority10; to be presumed innocent11; to have legal or other appropriate assistance in the 

preparation and presentation of his or her defence12; to a prompt and fair hearing, in the presence of 

legal or other appropriate assistance13; not to be compelled to give testimony or admit guilt14; to test 

the evidence against him or her through the examination of witnesses; to have his or her privacy 

respected at all stages of the proceedings15; and, if found guilty, to have this decision and any 

measures imposed reviewed by a higher, competent, independent and impartial authority or judicial 

authority16.  

9. Fundamentally, young people in the criminal justice system are to be treated in a manner 

consistent with the promotion of their sense of dignity and worth.17 

10. The Committee on the Rights of the Child and Beijing Rules emphasize the importance of 

protecting young people’s rights at all stages of the system, affirming that the basic procedural 

safeguards and due process guarantees that operate in adult criminal proceedings apply with equal 

force in matters concerning young people.18 The procedural safeguards listed under the Beijing Rules 

includes a guarantee of “the right to appeal to a higher authority” at all stages of proceedings.19 

11. These rights and guarantees are aimed at ensuring the fair treatment of every child in the 

criminal justice system. They closely mirror the rights guaranteed to all persons, both adults and 

children, under the International Covenant on Civil and Political Rights (“ICCPR”)20. They are 

intended to be minimum standards and, per the Committee on the Rights of the Child, states parties 

 
10 Ibid, Art. 37. 
11 Ibid, Art. 40(2)(b)(i). 
12 Ibid, Art. 40(2)(b)(ii). 
13 Ibid, Art. 40(2)(b)(iii). 
14 Ibid, Art. 40(2)(b)(iv). 
15 Ibid, Art. 40(2)(b)(vii). 
16 Ibid, Art. 40(2)(b)(v). 
17 Ibid, Art. 40(1). 
18 Beijing Rules, supra note 3, at Rules 7 and 14 and commentary thereto. 
19 Ibid, at Rule 7.1. 
20 International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS (entered 
into force 23 March 1976, accession by Canada 19 May 1976), Art. 14 [ICCPR]. 
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can and should try to establish and observe higher standards where young people are concerned.21  

12. This applies equally to rights of appeal. Young persons have the right to have any finding of 

guilt or sentence reviewed by a higher competent, independent and impartial authority, or judicial 

body. This right is not limited to the most serious offences. Notably, the Committee on the Rights of 

the Child has recognized the desirability of automatic rights of review, particularly in cases 

involving the possibility of a criminal record or deprivation of liberty. This right should be 

interpreted broadly, allowing reviews or appeals on any procedural or substantive issue and ensuring 

the existence of an effective remedy.22   

b. The best interests of the child must be a primary consideration in determining this 
appeal 

13. It is in a child’s best interest that he or she has access to the most expansive rights of appeal, 

and certainly no lesser right of access to the highest level of review in the criminal justice system 

than is available to adults. 

14. Underlying all the rights and guarantees of the UNCRC is Article 3 concerning the best 

interests of the child, which requires that “[i]n all actions concerning children” – including by courts 

and legislative bodies – “the best interests of the child shall be a primary consideration”23. This 

Court has held that “[i]nternational human rights instruments to which Canada is a signatory, 

including the Convention on the Rights of the Child, also stress the centrality of the best interests of a 

child.”24 The child’s best interest is a substantive right – requiring that children’s best interests be 

assessed and considered where different interests are at stake; an interpretive legal principle – which 

requires that where laws may be open to more than one interpretation, the one that best supports the 

child’s best interests should be chosen; and, finally, a rule of procedure – which requires that, in a 

specific decision-making process, the impact, both positive and negative, on the child concerned 

must be evaluated.25  

 
21 United Nations Committee on the Rights of the Child, General comment No. 24 (2019) on 
children’s rights in the child justice system, 18 September 2019, CRC/C/GC/24, [General 
Comment No. 24] at para 38.  
22 Ibid, at para 62. 
23 UNCRC, supra note 2, Art. 3. 
24 Kanthasamy v Canada (Citizenship and Immigration), [2015] 3 SCR 909, 2015 SCC 61 at 
para 37. 
25 UN Committee on the Rights of the Child, General comment No. 14 (2013) on the right of the 
child to have his or her bests taken as a primary consideration (art. 3, para. 1), 29 May 2013, 
CRC/C/GC/14 [General Comment No. 14] at para 6.  
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15. All of the rights provided for under the UNCRC are an elaboration of a child’s best interests; 

the protection, promotion, and exercise of those rights is unequivocally in a young person’s best 

interests and the curtailment of their guaranteed rights cannot be justified in the name of their “best 

interests”.26 

c. Limiting young people’s ability to exercise rights available to others is not consistent with 
the enhanced protection of children as vulnerable people 

16. The UNCRC, General Comments, the Beijing Rules, and the ICCPR all recognize the relative 

vulnerability of young people, and mandate enhanced and special protections. None suggest or 

support a position that the rights ordinarily afforded to everyone in the criminal justice system 

should be curtailed as a means to appropriately respond to the unique vulnerabilities and needs of 

young people. While the need for greater timeliness and speed when dealing with young people is 

emphasized, this cannot be used as an excuse to limit rights of appeal or other rights, nor is 

timeliness to be achieved at the expense of other procedural safeguards, as discussed below. The 

interpretation of young people’s rights should be child-centred, and premised on their active role in 

society, advancing their dignity, civil participation, personal integrity, agency, and autonomy, rather 

than relegating young people to a position of mere objects of socialization and control.27  

17. The YCJA itself, and the UNCRC and related commentary therefore support a robust scheme 

of appeal rights for young people, at minimum consistent with what is available for adults, and 

including an appeal as of right to the SCC. 

d. The adjudication of this appeal must be informed by the underlying rationale for 
enhanced, not diminished procedural protections  

18. The rationale for the enhanced protection of young people’s rights is to ensure that they are 

treated fairly, commensurate with their developmental needs and capacities, so that they can exercise 

their fundamental legal rights on equal footing with adults, recognizing that they may need particular 

safeguards, care, and support to be able to do so. This is the meaning of substantive equality, and the 

animating principle of the youth criminal justice system as a whole.28 

19. For example, young people must be cautioned and informed of their right to counsel and their 

 
26 Ibid, at para 4. 
27 United Nations General Assembly, United Nations Guidelines for the Prevention of Juvenile 
Delinquency [The Riyadh Guidelines]: resolution / adopted by the General Assembly, 14 
December 1990, A/RES/45/112 at para 3. 
28 R v DB, [2008] 2 SCR 3, 2008 SCC 25 [R v DB], at para 41. 
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right to silence in a manner appropriate to their age and understanding, so that they are able to 

understand, exercise, and benefit from these rights.29  

20. There is also recognition of the disproportionate stigma and harm that young people may 

experience as a result of their involvement in the criminal justice system, and the enhanced need to 

promote their rehabilitation and reintegration. Young people are therefore entitled to enhanced 

privacy protections, to avoid the harmful impacts to their dignity of labelling and stigmatizing them, 

and to promote respect for their dignity, personal integrity, and autonomy.30 

21. The purpose of procedural protections is not, as the Crown seems to suggest at paragraphs 40 

and 44 of its factum, that young people are incapable of decision-making or of exercising their rights 

in a manner that best serves their interests, such that the intervention of the state is therefore required 

to limit them. This approach is in direct contrast to all of the commentary described above, and is a 

perversion of the recognition of young people’s unique vulnerabilities within the criminal justice 

system.  It depends upon a paternalistic view of young people as objects in need of correction and 

protection only, rather than subjects with individual rights, personal autonomy, and agency. Young 

people’s access to and meaningful exercise of their rights requires enhanced protection, not 

diminished protection or limitation. 

22. Limiting appeal rights otherwise available to adults is not protective; it communicates that 

young people’s fundamental legal rights and their best interests, and the harm occasioned to them by 

a potential miscarriage of justice or legal error, are less worthy of societal concern and is a direct 

contradiction of the principle of enhanced procedural protection for young people enshrined in the 

YCJA, UNCRC, and sections 7 and 15 of the Charter. 

B. THE PRINCIPLE OF TIMELY RESOLUTION CANNOT BE USED TO LIMIT THE 
RIGHTS OF A YOUNG PERSON, PARTICULARLY GIVEN THE POTENTIAL 
IMPACT OF A FINDING OF GUILT 

23. Unquestionably, the YCJA mandates the right to a timely resolution of charges, but it must be 

read in conjunction with the Act’s mandate to provide enhanced procedural protections. The 

application of the timeliness principle must not be interpreted to limit or vitiate the rights of appeal 

for young people based on a flawed interpretation of a best interest analysis, when in fact it is 

 
29 R v LTH, [2008] 2 SCR 739, 2008 SCC 49, at para 1; YCJA, supra note 1, s 146. 
30 FN (Re), 2000 SCC 35, [2000] 1 SCR 880 at para 14-17; Toronto Star Newspapers Ltd. v 
Ontario, 2010 ONCJ 27 at para 38-44 (cited with approval by this court in AB v Bragg 
Communications Inc., 2012 SCC 46, [2012] 2 SCR 567 at para 18). 
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contrary to an appropriate best interest analysis, and creates a barrier to their access to justice.  

24. It is in a young person’s best interest that they be afforded at least as comprehensive 

substantive and procedural rights as those provided to adults in the criminal justice system. The 

YCJA mandates enhanced procedural protections at every stage of the criminal justice system 

process, and does not support any notion of a “trade-off” of some rights in order to obtain 

protections in other realms, such as a variety of sentencing options, or at other stages. The 

opportunity to access appellate review and avoid a wrongful finding of guilt is no less significant for 

young people than it is for adults.  

a. A finding of guilt is a serious consequence, and has an impact much longer than an 
appeal to the SCC would normally take 

25. The YCJA has as one of its central tenets the rehabilitation and reintegration of young people.  

Nonetheless, a finding of guilt under the YCJA is still a serious consequence – a criminal law 

sanction with all of the attendant implications for individual liberty, security of the person, labelling, 

and stigma – and serves to perpetuate young people’s disadvantage as vulnerable members of 

society. 

26. It is misleading and incorrect to suggest that a limitation on appeals as of right to the SCC 

contributes to an expedited resolution of youth court matters. A comprehensive resolution must be 

seen to include review at the highest level, and the requirement for young people to seek leave where 

adults would have an appeal as of right adds a procedural step and unnecessarily extends the time 

required to fully resolve the matter.  

27. Other procedural protections in the YCJA do not in any way remedy the loss of an appeal as 

of right.  By the time s. 37(10) is engaged, the other comprehensive protections, and developmental 

adaptations provided for in the YCJA will offer little assistance to the young person who has been 

found guilty and sentenced on an indictable offence and is seeking to remedy a potentially wrongful 

finding of guilt. While it is possible that a young person would have completed their sentence by the 

time an appeal is taken to this Court, a sentence imposed under the YCJA on an indictable offence 

will continue to impact the young person’s life well beyond the time it would take to decide an 

appeal before this Court.  

28. A youth record for an indictable offence is accessible for up to 8 years from the date of 

sentencing, 5 years from the date of completion of the sentence, by virtue of s. 119(2)(h).  In the case 

before this Court, the record will be accessible for 6.5 years from the date of sentencing, given the 
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Appellant’s combined sentence of 18 months for a finding of guilt on an indictable offence and an 

access period of 5 years from the end of his sentence. The finding of guilt for sexual assault and the 

resulting sentence will be accessible as a youth record until October 2025. In addition, ss. 119(2)(i) 

and (j) provides that any new findings of guilt for summary conviction or indictable offences can 

extend the time periods of access. Finally, under s. 119(9), if a young person is later convicted of an 

offence as an adult while his youth record is still open, the youth record in question will become part 

of his permanent adult record.  

b. The stigma and burden of a YCJA finding of guilt is of significant concern and a barrier 
to rehabilitation and reintegration 

29. There is no basis in fact or in reason to suggest that a limited right of appeal facilitates 

rehabilitation.  

30. This Court has long recognized the research that makes clear that criminal justice system 

stigma is an important problem to be overcome and has seen its mitigation as integral to 

reintegration and rehabilitation. In F.(N.), this Court noted that “the stigmatization or premature 

‘labelling’ of a young offender still in his or her formative years is well understood as a problem in 

the juvenile justice system. A young person once stigmatized as a lawbreaker may, unless given help 

and redirection, render the stigma a self-fulfilling prophecy”. Importantly, this Court held “that the 

less harm brought upon them from their experience with the criminal justice system, the less likely 

they are to commit further criminal acts.”31 This Court reiterated its concern with the negative 

impact of criminal justice system stigmatization as damaging to a young person in R v DB32, thereby 

rejecting any previous commentary suggesting otherwise33. 

31. The impact of such labelling and stigma extends beyond the internal or personal, and creates 

real barriers for young people found guilty in the criminal justice system. Perhaps most notably, 

various types of police record checks are routinely sought by educational institutions, employers, for 

volunteer opportunities, and housing applications.34 These police record checks can be in the form of 

a criminal record check (which is most common), a criminal record and judicial matters check, or a 

vulnerable sector check. While the content of each type of police record check varies, they all 

 
31 FN (Re), supra note 30, at paras 14-17. 
32 R v DB, supra note 28, at paras 84-86. 
33 R v TLC [1994] 2 SCR 1012 at para 6. 
34 Canadian Civil Liberties Association, “False Promises, Hidden Costs: The Case for Reframing 
Employment and Volunteer Police Record Check Practices in Canada” (May 2014), online (pdf): 
Canadian Civil Liberties Association: <https://www.ccla.org/recordchecks/falsepromises>. 
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include findings of guilt under the YCJA during the prescribed access periods.35  

32. Despite, and contrary to, the privacy provisions of the YCJA, young people are asked to 

provide a police record check by third parties in these types of circumstances. While police services 

are prevented by the provisions of the YCJA from directly disclosing information contained in youth 

records to third parties, police services, in response to concerns over these further disclosures, have 

taken the position that because the YCJA permits young people to have access to their own records 

the police services are not responsible if the young person chooses to share this information for other 

purposes.36 The young person is thus left in the position where providing the record or not providing 

the record results in the same loss of opportunity.   

33. Research illustrates the effects of a criminal record in the employment context: 

• Nearly half of Ontario employers surveyed reported negative and stigmatizing 
perceptions of young people (ages 15-29) with criminal records. These included 
character assessments that individuals with criminal records are not as honest, are “less 
reliable”, and a “greater risk/liability” than employees without a criminal record. 

• 15% of respondents reported that they would not consider hiring an applicant with a 
criminal record, regardless of the nature of the record, the time that had passed since the 
record was acquired, or its relevance to the job position. 

• While a majority of respondents claimed that they would still consider hiring someone 
with a criminal record, over 60% of employers indicated that they had never knowingly 
hired anyone with a criminal record; this is despite the fact that half of employers had a 
criminal record check come back positive within the last 12 months.37 

34. In a qualitative study investigating the experiences of homeless youth, researchers concluded 

that "police records... along with the black mark of being on social assistance or disability supports, 

can effectively exclude young people from market housing”.38 Ultimately, this institutional practice 

of disclosing youth record information on criminal record checks facilitates exclusionary screening 

 
35 Chantelle Van Wiltenburg, "Off the Record: A Critical Analysis of Youth Record Disclosure 
Practices" (2018) 76:1 UT Fac L Rev 29 [Wiltenburg] at 33-34.  
36 Brock Jones, Emma Rhodes & Mary Birdsell. Prosecuting and Defending Youth Criminal 
Justice Cases: A Practitioner’s Handbook, in Criminal Law Series, 2nd ed (Toronto: Emond 
Montgomery, 2016), at 323 - 325.   
37 Centre of Research, Policy & Program Development, “HELP WANTED* : Reducing Barriers 
for Ontario’s Youth with Police Records” (May 2014), online (pdf): John Howard Society of 
Ontario: <http://www.johnhoward.on.ca/wp-content/uploads/2014/09/help-wanted-reducing-
barriers-for-ontarios-youth-with-police-records-may-2014.pdf> at  5, 6, 23. 
38 Marianne Quirouette et al, "Conflict with the Law': Regulation & Homeless 
Youth Trajectories toward Stability" (2016) 31:3 CJLS 383 at 394. 
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practices that preclude young people from opportunities to secure adequate housing and gainful 

employment, thus reinforcing the stigma and its corollary effects on self-esteem and self-image.39 A 

young person is thereby being prevented from reintegrating into their communities and getting their 

lives back on track.40  

35. A finding of guilt – and a possible wrongful finding or guilt or miscarriage of justice – is no 

less damaging for a young person than for an adult. Equal access to an appeal as of right at the 

highest level, and the ability to challenge a possibly wrongful finding of guilt, mitigates the stigma 

and the significant negative impact of a finding of guilt and the resulting sentence for an indictable 

offence, which in fact may have lifelong impact for a young person41.  

36. A provision that leaves the decision to seek an appeal in the hands of the young person, and 

provides comprehensive access to an appeal as of right equal to that available to adults, better aligns 

with the principle of enhanced, not diminished, protections for young people, Canada’s international 

obligations, and the purposes of the YCJA, and is required to pass constitutional muster. 

PARTS IV AND V – COSTS AND ORDER REQUESTED 

37. JFCY seeks no costs and requests that none be awarded against it.  

38. JFCY takes no position regarding the specific outcome of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of October, 2020. 

  
Justice for Children and Youth  

Emily Chan, Jane Stewart, and Mary Birdsell 
Counsel for the Intervener,  

Justice for Children and Youth 

 
39 Ibid at 397-398. 
40 Wiltenburg, supra note 35 at 51. 
41 Ibid at 62.   
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