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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. This appeal challenges the constitutionality of s. 37(10) of the Youth Criminal Justice Act 

[YCJA], insofar as it denies young persons the rights of appeal that are granted to adults convicted 

of identical offences. The Criminal Lawyers’ Association [CLA] takes the position that s. 691 of 

the Criminal Code, which grants adult persons an appeal as of right to this Court, is more than just 

a statutory right or a procedural benefit: it is an ultimate protection against wrongful convictions 

that is essential to the fairness of our criminal justice system.  

2. The appeal as of right in s. 691 cannot be substituted by a right of appeal with leave, as the 

cases most likely to raise the prospect of a wrongful conviction are the cases that are least likely 

to meet the requirements for leave to appeal. There is, generally, no legal issue of national 

importance in the question of whether a conviction can be supported by the evidence adduced in a 

particular case, or in the question of whether a particular conviction was the product of a 

miscarriage of justice. Absent an appeal as of right, the cases which raise the prospect of what 

Justice Arbour once characterized as “the gravest error of all”, an unreasonable conviction, will, 

largely, not be reviewed by this Court and errors upon which provincial Courts of Appeal cannot 

agree will not be corrected. Wrongful convictions will result.1 

3. The CLA takes no position on the facts of this appeal.  

PART II – THE CLA’S POSITION ON THE QUESTIONS IN ISSUE 

4. The CLA submits that s. 37(10) of the YCJA infringes s. 7 of the Charter as it is inconsistent 

with the principle of enhanced procedural protection for young persons, as well as the principle of 

fundamental justice guaranteeing the right to appeal against a criminal conviction. Section 691 of 

the Criminal Code is a vital procedural safeguard for adult offenders, as the purpose of this 

provision is to protect against wrongful convictions. It grants adult offenders access to first-level 

appellate review of a conviction entered by a Court of Appeal; and it ensures that cases which raise 

a real risk of error are subject to final review. By virtue of s. 37(10) of the YCJA, these vital 

procedural protections are denied to young offenders solely by virtue of their age.  

 
1 R. v. Biniaris, 2000 SCC 15 at para. 26  
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PART III – STATEMENT OF ARGUMENT 

A. The Appeal as of Right Protects Against Wrongful Convictions 

5. This Court has repeatedly stated that appeals are creatures of statute. This is undoubtedly 

true, as rights of appeal have been codified in statute since the nineteenth century. The statutory 

nature of appellate rights, however, should not obscure their fundamental importance to the 

criminal justice system. The purpose of a right of appeal against a criminal conviction, including 

an appeal as of right to this Court, has always been to guard against wrongful convictions.2  

(i) History of Section 691 of the Criminal Code 

6. Prior to the nineteenth century, there was no codified procedure for appellate review in 

England. Criminal appeals had existed in various haphazard forms since the 1500s, but the 

procedure was not uniform and review was not always available. However, as Professor Berger 

has explained, there was a strong inclination in the latter part of the nineteenth century in England 

for uniform rights of appeal against criminal convictions. Criminal convictions were invariably 

made by juries, and, as the English Law Commissioners argued in 1845, “without the means of 

correcting errors and mistakes thus afforded, the trial by jury would be regarded as unsatisfactory 

and unsafe”. They further recognized that while quasi-appeal rights had long existed for civil 

proceedings, “it is quite as likely that error or mistake should occur in the investigation of a 

criminal charge as on that of a mere civil claim”. The stakes in criminal proceedings were much 

higher than in civil proceedings and the English common law – insofar as it denied equal 

opportunity for review to criminal accused – was viewed by the Law Commissioners as “very 

defective”. This was ultimately corrected in 1848 with the creation of the Court for Crown Cases 

Reserved.3  

7. By the time of Confederation, the concept of appeal rights for criminal accused had gained 

favour in England and were gradually incorporated into Canadian criminal procedure. Such appeal 

 
2 For references to appeals being creatures of statute, see R. v. Meltzer, [1989] 1 S.C.R. 1764 at 
1773 and R. v. Mills, [1986] 1 S.C.R. 863 at 958-959.  
3 Benjamin L. Berger, “Criminal Appeals as Jury Control: An Anglo-Canadian Historical 
Perspective on the Rise of Criminal Appeals” (2005) 10 Can. Crim. L. Rev. 1 at 3-4; “Eighth 
Report of Her Majesty’s Commissioners on Criminal Law”, Reports from the Commissioners: 
Fourteen Volumes (1845) at 19-20. 



3 
 
rights were solidified by the time this Court was created in 1875, as the appeal as of right where a 

judge of the Court of Appeal dissents on a question of law was enacted in 1875 as part of The 

Supreme and Exchequer Courts Act. This provision granted an accused person an appeal as of 

right against his or her criminal conviction to the newly-created Supreme Court of Canada, but 

only if the decision of the Court of Appeal was not unanimous. For unanimous decisions, an appeal 

was available to the Privy Council but the Privy Council would intervene “if and only when it is 

shown that, by a disregard of the forms of legal process or by some violation of the principles of 

natural justice or otherwise, substantial or grave injustice has been done”.4 

8. The right of appeal to the Supreme Court of Canada was transferred to the Criminal Code 

in 1892. By 1920, Parliament expanded appeal rights for criminal accused, adding the possibility 

of an appeal with leave where the decision of the Court of Appeal was unanimous. Appeal rights 

were further expanded in 1921, when Parliament added an appeal as of right where the Court of 

Appeal set aside an acquittal. These rights of appeal remained relatively unaltered until 1997, when 

Parliament restricted the right of appeal when an acquittal is set aside to cases where the acquittal 

was set aside and a conviction was entered. However, the appeal as of right when a judge of the 

Court of Appeal dissented has remained an unaltered feature of the Canadian judicial system since 

1875.5  

(ii) The Purpose of s. 691 of the Criminal Code   

9. The CLA submits that the appeal as of right in s. 691 of the Criminal Code is not an 

historical anachronism; a vestige of an earlier era where this Court was a court of error correction. 

It is, instead, a unique and entrenched aspect of this Court’s jurisdiction that is vital to its role at 

the apex of the Canadian judicial system.  

10. Rights of appeal in criminal matters exist to protect against wrongful convictions and 

miscarriages of justice. As this Court stated in United States v. Burns, “the avoidance of conviction 

 
4 An act respecting Procedure in Criminal Cases, and other matters relating to Criminal Law 
(1869), 32-33 Vic., c. 29, s. 80; The Supreme and Exchequer Courts Act (1875), 38 Vic., c. 11, s. 
49; An Act further to amend the law respecting Procedure in Criminal Cases (1888), 50-51 Vic., 
c. 43, s. 1; Nadan v. The King, [1926] UKPC 13 at 7.  
5 The Criminal code, 1892, 55-56 Vic., c. 29, s. 750; An Act to Amend the Criminal Code (1920), 
10-11 George V., c. 43, s. 16; An Act to Amend the Criminal Code (1921), 11-12 George V., c. 25, 
s. 18; Criminal Law Improvement Act, 1996, S.C. 1997, c. 18. 



4 
 
and punishment of the innocent has long been in the forefront of ‘the basic tenets of our legal 

system’. It is reflected in the presumption of innocence under s. 11(d) of the Charter and in the 

elaborate rules governing the collection and presentation of evidence, fair trial procedures, and the 

availability of appeals”. While the provincial Courts of Appeal perform the bulk of the work in 

providing appellate review to guard against wrongful convictions, Courts of Appeal are, like all 

other judicial institutions, fallible. They occasionally get it wrong. While this Court cannot predict 

nor prevent every error by a provincial Court of Appeal that could result in a person being 

wrongfully convicted of a criminal offence, it can nevertheless review and potentially prevent 

wrongful convictions where a Court of Appeal cannot agree as to the legal validity of a conviction 

– whether it be tainted by legal error, unsupported by the evidence, or the product of a miscarriage 

of justice. Section 691 of the Criminal Code is therefore a vital final safeguard against wrongful 

convictions and miscarriages of justice.6  

11. Indeed, many of the most notorious wrongful convictions in Canada featured unsuccessful 

applications for leave to appeal to this Court. This Court’s review cannot, of course, safeguard 

against every wrongful conviction – the 1967 decision in Reference re: Steven Murray Truscott 

serves as a sobering reminder of that reality, as a further 40 years would elapse before Mr. Truscott 

was finally exonerated for a murder he did not commit. But this Court has also played a role in 

preventing many wrongful convictions, as it has ordered new trials or entered acquittals where a 

Court of Appeal could not agree as to whether a verdict was the product of error, a miscarriage of 

justice, or could not be supported by the evidence. The rulings in many of these cases may not 

cause jurisprudential earthquakes, but their importance to the individual accused person cannot be 

overstated. Absent an appeal as of right to this Court, these individuals could still be in prison, or, 

at the very least, branded with the stigma of a criminal conviction.7  

(iii) A Leave Requirement is not an Adequate Substitute 

12. The CLA recognizes that in this case, there is no absolute denial of access to this Court. A 

young person can apply for leave to appeal if he or she chooses to appeal against his or her 

conviction, and leave may or may not be granted. The test for leave to appeal is restrictive: only 

 
6 United States v. Burns, 2001 SCC 7 at para. 95. 
7 Reference re: Steven Murray Truscott, [1967] S.C.R. 309; Truscott (Re), 2007 ONCA 575 at 
para. 787. 
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appeals that, by reason of their “public importance”, qualify for the granting of leave to appeal. 

While this Court has never publicly articulated the test it applies to applications for leave to appeal, 

a test of “public importance” implies that the legal issues at stake in the case must transcend the 

particular dispute between the two parties – for example, an unsettled or novel point of law that 

requires authoritative direction from this Court.8 

13. A case that raises questions about the reasonableness of the verdict is generally not a case 

that raises legal issues of national importance. Justice Arbour made this point in R. v. Biniaris, 

which, under the prior legislation, was ironically a case involving a young offender whose case 

reached this Court through an appeal as of right on the basis of a dissent in the British Columbia 

Court of Appeal regarding the reasonableness of the verdict. While Justice Arbour acknowledged 

that “access to the Supreme Court is generally reserved for cases that have legal significance” and 

“not all appeals as of right have great legal importance”, the purpose of criminal appeals on 

questions of law such as the reasonableness of the verdict is based in part on the desire to ensure 

that criminal convictions are “the product of error-free trials … as a safeguard against wrongful 

convictions”.9 

14. To be clear, the CLA is not submitting that this Court exercises its discretion on certain 

leave applications in a manner inconsistent with the principles of fundamental justice. However, 

s. 40(1) of the Supreme Court Act is aimed at matters of national importance or unsettled points of 

law, and is ill-suited to capturing those fact-specific cases which raise a real prospect of wrongful 

convictions. Such cases will not necessarily escape appellate review absent an appeal as of right, 

as there may very well be some on which leave to appeal is granted. However, unlike adult 

offenders, young persons must engage in the lengthy and expensive leave process for the 

opportunity to have a criminal conviction reviewed by this Court, even if it was a conviction 

entered at first instance by a Court of Appeal or even if the Court of Appeal could not agree as to 

whether the conviction was the product of error or a miscarriage of justice. It is this difference in 

treatment that cannot be remedied by a right of appeal with leave and which gives rise to the 

constitutional issue in this case.  

 
8 Supreme Court Act, R.S.C. 1985, c. s-26, s. 40(1). 
9 R. v. Biniaris, 2000 SCC 15 at paras. 25-26. 
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(iv) The Difference between Adult and Young Offenders 

15. It is submitted that, when assessing the validity of a criminal conviction and whether it was 

reasonable, the product of legal error, or otherwise resulted from a miscarriage of justice, there is 

no difference between adults and youths in Canadian criminal law. A person who is charged with 

a criminal offence, whether that person is a youth or an adult, is subject to the same offence-

creating provisions, as set out predominantly in the Criminal Code. The same evidentiary 

principles apply when determining whether the Crown has proven guilt beyond a reasonable doubt, 

and the same rules of procedure apply to the trial process. The main differences between adults 

and young persons are found in provisions relating to bail, detention, diversion, and sentencing.  

16. This regime is different from the one considered in R. v. C. (T.L.), where the Young 

Offenders Act drew a distinction between young persons tried in youth court and young persons 

tried in adult court. For those tried in adult court, like the offender in Biniaris, an appeal as of right 

was available to both the offender and the Crown. For those tried in youth court, like the offender 

in C.(T.L.), an appeal as of right was not available. C.(T.L.) must therefore be read in the context 

of the applicable statutory regime at the time, when an appeal as of right would have been available 

for certain young offenders convicted of serious offences.10 

17. The YCJA abolished the distinction between youth and adult court as a matter of trial 

jurisdiction or procedure, while retaining that distinction only as a matter of sentencing. This 

means that when a young person is convicted of serious offences such as murder or sexual assault, 

for example, the actual conviction is based on the Criminal Code and the requirement that the 

Crown prove its case beyond a reasonable doubt in a trial free from legal error. There is no special 

immunity for young persons against wrongful convictions – the most that can be said is that the 

objective consequences of a wrongful conviction for a young person are less serious than a 

wrongful conviction for an adult. However, this is hardly an answer – the wrongfulness of one’s 

conviction does not depend on the extent to which a person has suffered. As Chief Justice 

 
10 R. v. C.(T.L.), [1994] 2 S.C.R. 1012; Young Offenders Act, R.S.C. 1985, c. Y-1, ss. 16(7), 27(5) 
[repealed]. 
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McLachlin stated in Hill v. Hamilton-Wentworth Regional Police Services Board, “even one 

wrongful conviction is too many”.11 

18. The denial of access to this Court by virtue of s. 37(10) of the YCJA lacks any principled 

basis. If the purpose of s. 691 of the Criminal Code is to provide a final safeguard against wrongful 

convictions in cases where first-level appellate review is necessary or where there is a real risk of 

a wrongful conviction, that safeguard ought to apply to all criminal convictions regardless of the 

age or characteristics of the person convicted. Arguments that point to the YCJA’s emphasis on 

rehabilitation or the need for expeditious YCJA proceedings miss the point: rehabilitation is only 

necessary if a person is actually guilty of a criminal offence; and concerns about delay in youth 

proceedings are exacerbated by the denial of an appeal as of right. The former denies the possibility 

that a young person could be wrongfully convicted, while the latter suggests that a young person’s 

interests are better served by the lengthy and expensive leave to appeal process rather than a 

relatively speedy appeal as of right. The CLA submits that, if rights of appeal are necessary to 

safeguard against wrongful convictions for adult offenders, they are equally necessary to safeguard 

against wrongful convictions for young offenders.  

B. The Right to Judicial Review of a Criminal Conviction is a Principle of Fundamental 
Justice 

19. This case is about whether the differential treatment afforded by s. 37(10) of the YCJA 

infringes s. 7 of the Charter. The Respondent submits that it does not, in part because there is no 

constitutional right to an appeal. The CLA submits that, though this Court has held that there is no 

general constitutional right to an appeal, it has not considered whether the principles of 

fundamental justice specifically encompass the right to appeal against a criminal conviction. To 

the extent that it is necessary to consider the latter question in order to properly dispose of this 

appeal, the CLA submits that the historically entrenched right to appeal against a criminal 

conviction is a principle of fundamental justice.  

20. This right is codified in several international human rights instruments to which Canada is 

a party, including the International Covenant on Civil and Political Rights and the Convention on 

 
11 Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41 at para. 36.  
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the Rights of the Child, both of which guarantee the right to judicial review of a criminal conviction 

as a fundamental human right. As this Court recognized in Suresh v. Canada (Minister of 

Citizenship and Immigration), such international human rights instruments may be reflective of 

the principles of fundamental justice.12 

21. The right to appeal against a criminal conviction meets all of the requirements for 

recognition as a principle of fundamental justice. It is a legal principle. Given that the right of 

appeal against a criminal conviction has existed in some form in the Canadian legal system since 

Canadian criminal law and procedure was first codified, it is not difficult to conclude that there is 

sufficient societal consensus about the importance of this right to the fair operation of the criminal 

justice system. Finally, this is a principle that is identifiable with precision and yields a manageable 

standard: where a person is convicted of a criminal offence, he or she has the right to have that 

conviction reviewed by a higher court. This right is, in the words of Peter D. Marshall, an 

“opportunity right”: it is not a positive right or a negative right, but, rather, “it is a right that lies 

dormant until the citizen chooses to exercise it at the designated time”. The obligation on the state 

is only to provide the appropriate infrastructure in order to ensure the right can be exercised fairly. 

The question in this case is whether a right of appeal to this Court, in certain limited cases, is the 

necessary infrastructure required to ensure that an offender can meaningfully seek judicial review 

of a criminal conviction.13 

22. There is no question that this principle of fundamental justice is ordinarily satisfied by an 

appeal to a provincial Court of Appeal pursuant to s. 675 of the Criminal Code. However, in certain 

limited circumstances, it may only be effectively realized by a right of appeal to this Court. Most 

notably, where a provincial Court of Appeal sets aside an acquittal and enters a conviction, absent 

an appeal as of right to this Court an offender would be denied access to first-level review of his 

or her conviction. To the extent that s. 37(10) of the YCJA bars a young offender the right to appeal 

a conviction entered by a provincial Court of Appeal to this Court, the CLA submits that s. 37(10) 

is inconsistent with the principles of fundamental justice. While this route of appeal does not arise 

 
12 International Covenant on Civil and Political Rights, Art. 14(5); Convention on the Rights of 
the Child, Art. 40(2)(v); Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 
1 at para. 46. 
13 R. v. Malmo-Levine, 2003 SCC 74 at para. 113; Peter D. Marshall, “A Comparative Analysis of 
the Right to Appeal” (2011) 22 Duke Journal of Comparative and International Law 1 at 42. 
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on the facts of this case, it must be borne in mind when adjudicating the question of whether s. 

37(10) is constitutionally-compliant.  

PART IV – SUBMISSIONS ON COSTS 

23. The CLA does not seek costs, and requests that no costs be awarded against it.  

PART V – NATURE OF THE ORDER REQUESTED  

24. The CLA takes no position on the outcome of the appeal.  

 DATED at Ottawa, this 23rd day of October, 2020. 

 
   

  Brian H. Greenspan  
 Counsel for the Intervener 

  
   
  Michelle M. Biddulph 
  Counsel for the Intervener 
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