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PART I – OVERVIEW AND FACTS 

A. Overview

1. On December 15, 2017, Bernard and Honey Sherman were found brutally murdered in

their Toronto home. Their deaths generated intense publicity and scrutiny into the private lives of

the Shermans and those connected to them. To date, the crimes against the Shermans remain

unsolved and unexplained.

2. This appeal concerns an attempt by Kevin Donovan (Chief Investigative Reporter at the

Toronto Star) to access personal details and other private information about the Estate Trustees

and beneficiaries of the Shermans, including minors (the “Affected Individuals”). This

information is contained in materials required to be filed by the Estate Trustees with the Ontario

Superior Court as part of the routine administration of the Shermans’ estates (the “Sealed

Materials”).

3. The Application Judge determined that a sealing order is necessary to protect against an

invasion of the privacy of the Affected Individuals, as well as to protect against an “exceptionally

grave” and “foreseeable” risk to their physical safety. 1  In granting the sealing order, the

Application Judge emphasized the fundamental nature of the open court principle and the great

weight it should be afforded, while also recognizing that the administrative nature of applications

for probate sets them “quite apart from the great bulk of court proceedings.”2 In the circumstances,

he found that the salutary effects of the sealing order “substantially outweighed” its deleterious

effects.3

4. The Court of Appeal for Ontario allowed the appeal and set aside the sealing order. In

doing so, it wrongly concluded that the Affected Individuals’ interests in privacy are a purely

“personal concern” that cannot, “without more”, satisfy the first stage of the test for orders limiting

public access articulated by this Court in Sierra Club of Canada v. Canada (Minister of Finance)4

1 Reasons for Decision of Justice Dunphy of the Ontario Superior Court of Justice dated 
August 2, 2018 (“Application Decision”) at paras. 24, 31 [Appellants’ Record (“AR”), 
Tab 1]. 

2 Application Decision, supra note 1 at para. 28 [AR, Tab 1]. 
3 Application Decision, supra note 1 at para. 34 [AR, Tab 1]. 
4 Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (“Sierra Club”). 
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(the “Sierra Club test”).5 This finding by the Court of Appeal disregards the increasing emphasis 

on privacy in Canadian law, and fails to recognize the constitutional protection afforded to privacy 

and the pressing public interest in safeguarding it in the digital age. Privacy is an important interest 

sufficient to satisfy the “necessity” stage of the Sierra Club test. 

5. The Court of Appeal further erred in overturning the Application Judge’s factual findings

regarding a risk to the physical safety of the Affected Individuals, stating that the risk identified

was “speculation”.6 In doing so, the Court of Appeal ignored the binding decision of this Court in

A. B. v. Bragg Communications Inc., 7  which permits judges to conclude that objectively

discernable harm exists “absent scientific or empirical evidence”.8 The Application Judge was

entitled to conclude, based on the record before him and “by applying reason and logic”,9 that

disclosure of the Sealed Materials presents a serious risk to the physical safety of the Affected

Individuals, in circumstances where the perpetrator(s) of a violent double murder remain at large,

with motives unknown.

6. Having rejected the Application Judge’s findings of a serious risk to the privacy and

physical safety of the Affected Individuals, the Court of Appeal declined to consider the second

stage of the Sierra Club test, which requires balancing the salutary effects of the sealing order

against its deleterious effects. As a result, the Court of Appeal disregarded entirely the

administrative and non-litigious nature of the court files at issue, and elevated the general

presumption in favour of court openness to an unyielding certainty in cases involving important

privacy interests.

7. While the media and the public may be curious about the private testamentary affairs of

the Shermans given their wealth and the circumstances of their death, they have no proper interest

in the Sealed Materials. The open court principle is of lesser, if any, significance in the context of

non-litigious applications for probate, which are quintessentially a private matter. The general

5 Reasons for Decision of Justices Doherty, Rouleau and Hourigan of the Court of Appeal 
for Ontario dated May 8, 2019 (“Appeal Decision”) at para. 10 [AR, Tab 2]. 

6 Appeal Decision, supra note 5 at para. 16 [AR, Tab 2]. 
7 A. B. v. Bragg Communications Inc., 2012 SCC 46 (“Bragg Communications”). 
8 Bragg Communications, supra note 7 at paras. 15-16. 
9 Bragg Communications, supra note 7 at para. 16. 
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public interest in maintaining court openness cannot outweigh the serious invasion of privacy and 

grave physical safety risks that the Affected Individuals will face if the Sealed Materials are 

publicly disclosed. The appeal should be allowed. 

B. Facts

(i) Background

8. On December 15, 2017, Barry and Honey Sherman were found dead in their home in

Toronto, Ontario. At the time of their deaths, Dr. Sherman was the Chairman and CEO of Apotex

Inc., and both Dr. and Mrs. Sherman were prominent Toronto residents and philanthropists. The

identity of the victims, the circumstances of their deaths, and the police investigation itself have

generated intense publicity and fuelled public curiosity, including on the part of the Respondent,

Kevin Donovan.10

9. On January 26, 2018, the Toronto Police Service announced that they were investigating

the Shermans’ deaths as a targeted double homicide.11 As of the date of this Factum, no arrests

have been made. To the knowledge of the Appellants, the Toronto Police Service has not yet

uncovered the identity of the perpetrator(s) or their motive(s).

10. On June 26, 2018, the Appellants filed two applications for a Certificate of Appointment

of Estate Trustee in respect of the Shermans’ estates (the “Certificate Applications”).

11. Together with the Certificate Applications, the Appellants also sought an order under

section 137(2) of the Courts of Justice Act 12 providing that the Certificate Applications and

associated materials be treated as confidential by the Court. The Appellants requested that the

materials be sealed in light of significant concerns for the privacy and physical safety of the

10 Application Decision, supra note 1 at para. 4 [AR, Tab 1]. 
11 Application Decision, supra note 1 at para. 4 [AR, Tab 1]. 
12 R.S.O. 1990, c. C-43. 
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Affected Individuals, including risks of violence and kidnapping. The Appellants’ motion for a 

sealing order was supported by sworn affidavit evidence.13 

12. 14 15

13. The Certificate Applications, the sealing motion materials (including the affidavit evidence

filed on the sealing motion) and other documents relating to the routine administration of the

Shermans’ estates comprise the Sealed Materials.16 The Sealed Materials contain, among other

personal information, the full names and home addresses of the Affected Individuals, including

minors. The Sealed Materials also provide a link between certain of the Affected Individuals and

the Shermans which would not otherwise be apparent.

14. On June 26, 2018, the Application Judge issued a brief handwritten endorsement (the

“Initial Protective Order”), stating that the Sealed Materials would remain in his custody pending

further order of the Court in light of serious concerns for the safety of the Affected Individuals.17

13 [Redacted] 

14 [Redacted] 
15 [Redacted] 
16 [Redacted] 
17 Handwritten Endorsement of Justice Dunphy of the Ontario Superior Court of Justice dated 

June 26, 2018 (“Initial Protective Order”) [AR, Tab 6]; Application Decision, supra note 
1 at paras. 7-8 [AR, Tab 1]. 
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(ii) The Application Decision

15. In July 2018, Mr. Donovan (Chief Investigative Reporter at the Toronto Star) sought access

to the court files relating to the Shermans’ estates. Mr. Donovan has no proper interest in the

estates, but sought (and seeks) access to the Sealed Materials in connection with his investigation

into the lives of the Shermans. Mr. Donovan has reported extensively on the Shermans and their

murder in the period following their deaths, and in October 2019, he published a book titled “The

Billionaire Murders” which examines in invasive and lurid detail the lives of the Shermans.18

16. Mr. Donovan was advised by court staff that the court files relating to the Shermans’ estates

were not accessible to members of the public. 19 On July 23, 2018, Mr. Donovan (on behalf of the

Toronto Star and himself) applied to the Ontario Superior Court of Justice for an order terminating

or varying the Initial Protective Order, and requiring the Court to unseal all parts of the court files

relating to the estates.20

17. On August 2, 2018, the Application Judge dismissed the Application and ordered that the

court files relating to both estates be sealed for a period of two years, subject to further order of

the Court (the “Application Decision”).21

18. In granting the sealing order, the Application Judge applied the Sierra Club test and

determined that such an order is necessary to protect against a serious risk to the important interests

at stake in this case, namely the privacy and physical safety of the Affected Individuals.

19. In reaching his decision, the Application Judge found that the degree of intrusion on the

privacy and dignity of the Shermans and their loved ones “has already been extreme

and…excruciating”, and that the “interest in protecting the privacy and dignity of victims of crime

and their loved ones is an important one”.22

18 Donovan, Kevin, “The Billionaire Murders” (Toronto: Viking, 2019). 
19 Through inadvertence, the Initial Protective Order was not initially made available to the 

public. See the Application Decision, supra note 1 at para. 11 [AR, Tab 1]. 
20 Application Decision, supra note 1 at para. 10 [AR, Tab 1]. 
21 Application Decision, supra note 1 [AR, Tab 1]. 
22 Application Decision, supra note 1 at para. 23 [AR, Tab 1]. 
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20. The Application Judge also found as a factual matter that the Affected Individuals 

reasonably fear for their safety, including because the Shermans’ murderer(s) remain at large with 

motive(s) unknown.23 As noted by the Application Judge, “[t]he willingness of the perpetrator(s) 

of the crimes to resort to extreme violence to pursue whatever motive existed has been amply 

demonstrated. The risk of harm is foreseeable and the foreseeable harm is grave.”24 

21. The Application Judge had appropriate regard to the record before him as well as to the 

“objectively discernable” risk of harm which he concluded exists based on a consideration of “the 

known facts (and the unknown ones)”.25 

22. In determining whether a sealing order is necessary, the Application Judge further 

considered the minimum restriction to open access that would serve to protect the privacy and 

physical safety of the Affected Individuals. Having carefully reviewed the contents of the Sealed 

Materials, he determined that there would be “no meaningful part of either file that could be 

disclosed” after considering carefully the possibility of redactions.26 He concluded that a two-year 

sealing order was necessary and appropriate, subject to further order of the court,27 and noted that 

the Appellants could apply to renew the sealing order after the two-year period, “if the 

circumstances then existing continue to warrant it.”28 

23. Finally, the Application Judge concluded that the salutary effects of limiting access to the 

Sealed Materials “substantially outweighed” the limited public interest in court openness in the 

circumstances of this case, involving routine applications for probate.29 

(iii) The Appeal Decision 

24. On May 8, 2019, the Court of Appeal allowed the appeal and set aside the sealing order 

(the “Appeal Decision”).30 Prior to the hearing of the appeal, the Toronto Star was removed as a 

 
23  Application Decision, supra note 1 at paras. 23-24 [AR, Tab 1]. 
24  Application Decision, supra note 1 at para. 24 [AR, Tab 1]. 
25  Application Decision, supra note 1 at para. 24 [AR, Tab 1]. 
26  Application Decision, supra note 1 at para. 36 [AR, Tab 1]. 
27  Application Decision, supra note 1 at paras. 35-39 [AR, Tab 1]. 
28  Application Decision, supra note 1 at para. 38 [AR, Tab 1]. 
29  Application Decision, supra note 1 at paras. 26-34 [AR, Tab 1]. 
30  Appeal Decision, supra note 5 [AR, Tab 2]. 
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party to these proceedings. Since then, Mr. Donovan has continued to pursue access to the Sealed 

Materials in his personal capacity. 

25. The Court of Appeal concluded that although the Affected Individuals may want to keep 

estate-related matters private and may want to grieve outside of the public spotlight, such concerns 

about privacy are personal in nature and “cannot, without more, justify an order sealing material 

that would normally be available to the public under the open court principle”.31 The Court of 

Appeal further held that “[privacy] concerns have relevance on a sealing motion only if the second 

stage of the inquiry is reached and the court is called upon to balance the salutary effects of the 

sealing order against its deleterious effects”.32 

26. Regarding the risk of physical harm, the Court of Appeal disagreed with the Application 

Judge’s reasoning that “[n]ecessary inferences could be drawn from the known facts and the 

unknown ones” concerning the serious risks posed to the safety of the Affected Individuals.33 The 

Court of Appeal held that there was insufficient evidence “that would allow the motion judge to 

infer that the motive was unknown”, and further held that “the suggestion that the beneficiaries 

and trustees are somehow at risk because the Shermans were murdered is not an inference, but is 

speculation”.34 

27. Having rejected both the notion that privacy is an important interest sufficient to satisfy the 

“necessity” stage of the Sierra Club test, and the Application Judge’s factual finding of a serious 

risk of physical harm to the Affected Individuals, the Court of Appeal declined to consider the 

second stage of the Sierra Club test, which requires a balancing of the salutary effects of a sealing 

order against its deleterious effects.35 

(iv) Mr. Donovan’s Motion to Adduce Fresh Evidence 

28. On December 19, 2019 (nearly two months after this Court granted leave to appeal on 

October 31, 2019), Mr. Donovan delivered a motion to this Court seeking to adduce fresh evidence 

 
31  Appeal Decision, supra note 5 at para. 10 [AR, Tab 2]. 
32  Appeal Decision, supra note 5 at para. 11 [AR, Tab 2]. 
33  Appeal Decision, supra note 5 at paras. 14-15 [AR, Tab 2], citing Application Decision, 

supra note 1 at para. 24 [AR, Tab 1]. 
34  Appeal Decision, supra note 5 at paras. 15-16 [AR, Tab 2]. 
35  Appeal Decision, supra note 5 at paras. 7, 17 [AR, Tab 2]. 
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on this appeal. As detailed in the Appellants’ Response to the Motion to Adduce Fresh Evidence 

dated January 10, 2020, none of this evidence should be admitted as it fails the well-established 

test articulated by this Court in Palmer v. R.36 

29. On January 7, 2020, the Appellants brought a motion seeking to cross-examine 

Mr. Donovan on his affidavit sworn in connection with the Motion to Adduce Fresh Evidence. 

30. As of the date of this Factum, the Court has not yet rendered a decision on either of the 

foregoing motions. 

PART II – ISSUES ON APPEAL 

31. The central issue on this appeal is whether the sealing order should be restored. It should 

be. 

32. In determining this issue, the Court is asked to resolve the following questions:  

(a) Is the sealing order necessary to protect against a serious risk to the important 

interests engaged in this case, namely the privacy and physical safety of the 

Affected Individuals? 

(i) Is the constitutionally protected right to privacy an important interest 

recognized at the first stage of the Sierra Club test? 

(ii) Is there a serious risk to the privacy of the Affected Individuals? 

(iii) Is physical safety an important interest recognized at the first stage of the 

Sierra Club test? 

(iv) Did the Court of Appeal err in concluding that there was insufficient 

evidence of a serious risk to the physical safety of the Affected Individuals? 

(v) Is a sealing order necessary because reasonably alternative measures will 

not prevent the serious risks to privacy and physical safety? 

 
36  Palmer v. R., [1980] 1 S.C.R. 759 (S.C.C.) (CanLII) at p. 775. 
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(b) Do the salutary effects of the sealing order outweigh its deleterious effects, in the 

context of this non-litigious probate matter? 

33. The answer to each of these questions should be “yes”. 

PART III – STATEMENT OF ARGUMENT 

A. Standard of Review 

34. The Court of Appeal’s conclusion that privacy, “without more”, is not an important interest 

worth protecting at the first stage of the Sierra Club test was an error of law that attracts a standard 

of correctness.37 

35. The Court of Appeal’s failure to apply the correct legal test in determining whether there 

exists a serious risk to the physical safety of the Affected Individuals was also an error of law that 

attracts a standard of correctness.38 

B. The Test for Discretionary Orders Limiting Public Access 

36. The current articulation of the test for discretionary orders limiting public access (including 

orders made pursuant to s. 137(2) of the Courts of Justice Act, as in the present case) comes from 

this Court’s 2002 decision in Sierra Club. The Sierra Club test requires the party seeking a sealing 

order to establish that: 

“(a) such an order is necessary in order to prevent a serious risk 
to an important interest, including a commercial interest, in the 
context of litigation because reasonably alternative measures will 
not prevent the risk; and 

(b) the salutary effects of the confidentiality order, including the 
effects on the right of civil litigants to a fair trial, outweigh its 
deleterious effects, including the effects on the right to free 
expression, which in this context includes the public interest in open 
and accessible court proceedings.”39 

 
37  Housen v. Nikolaisen, 2002 SCC 33 at paras. 8, 36 (“Housen”); Salomon v. 

Matte‑Thompson, 2019 SCC 14 (“Salomon”) at para. 31. 
38  Housen, supra note 37 at paras. 8, 27, 36; Salomon, supra note 37 at para. 31. 
39  Sierra Club, supra note 4 at para. 53 [emphasis added]. 
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37. In assessing whether the requested order is “necessary” at the first stage of the Sierra Club 

test, the Court must be satisfied that: (i) there is an important interest at issue; (ii) there is a serious 

risk to that important interest; and (iii) reasonably alternative measures will not prevent the serious 

risk. The important interest in question “must be one which can be expressed in terms of a public 

interest in confidentiality”, meaning that there must be a “general principle at stake”.40 

38. At the second stage of the test, the Court must balance the salutary effects of the requested 

order against its deleterious effects, including the effects (if any) on the open court principle and 

freedom of expression. A sealing order will be granted if both stages of the test are satisfied. 

39. Prior to Sierra Club, this Court had visited variations of the test for discretionary orders 

limiting public access on several occasions. On each occasion, the Court tailored the applicable 

test to the interests at stake and the circumstances of the case before it in deciding whether the 

public interest in court openness was outweighed by other social values of “superordinate 

importance”.41 Importantly, each of the prior cases where this Court has considered the test for 

discretionary orders limiting public access has involved a litigious matter (most often criminal 

trials, whose aim is to “uncover the truth”).42 This Court has not, however, had an opportunity to 

consider the test for such orders in the context of non-litigious or otherwise fundamentally 

administrative matters, such as applications for probate. 

40. In Dagenais v. Canadian Broadcasting Corporation 43  (where the test was first 

formulated), this Court considered whether to grant a publication ban in order to preserve trial 

fairness in criminal proceedings. In that case, this Court rejected a “hierarchical approach to rights” 

(which places some rights over others), and formulated a two-part test modeled on the justifiability 

analysis applied under s. 1 of the Canadian Charter of Rights and Freedoms.44 

 
40  Sierra Club, supra note 4 at para. 55. 
41  For example, see A.G. (Nova Scotia) v. MacIntyre, [1982] 1 S.C.R. 175 (S.C.C.) (CanLII) 

(“MacIntyre”) at p. 186-187. 
42  Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 S.C.R. 480 

(S.C.C.) (CanLII) (“Canadian Broadcasting Corp. v. New Brunswick”) at para. 40. 
43  Dagenais v. Canadian Broadcasting Corporation, [1994] 3 S.C.R. 835 (S.C.C.) (CanLII) 

(“Dagenais”). 
44  Dagenais, supra note 43 at pp. 877-878. 



-11- 
PUBLIC  

 
 

41. In each of the cases that followed Dagenais, this Court adapted the Dagenais approach to 

the circumstances of the case before it. In Canadian Broadcasting Corp. v. New Brunswick 

(Attorney General),45 this Court “modified the Dagenais test” in considering the application of 

s. 486(2) of the Criminal Code relating to the exclusion of the public from a trial involving 

“delicate” details of a sexual assault.46 In R. v. Mentuck,47 this Court “broadened the Dagenais 

test” to consider a publication ban that the Crown argued would maintain the effectiveness of 

investigations and safeguard the administration of justice.48 Finally, in Sierra Club, this Court 

considered the interplay between commercial interests and court openness “in the context of 

litigation”.49 The Court emphasized the “flexibility of the Dagenais approach”, and stated that “the 

Dagenais model can and should be adapted to the situation at bar”.50 

42. This appeal asks the Court to clarify the approach to be applied when considering whether 

to grant an order limiting public access to personal information contained in non-litigious probate 

files, in circumstances involving serious risks to privacy and physical safety. 

C. The Sealing Order is Necessary to Prevent a Serious Risk to the Privacy of the 
Affected Individuals  

(i) Privacy is an Important Interest 

43. The Court of Appeal held incorrectly that privacy is a “personal concern” that cannot, 

“without more”, justify a sealing order. This finding disregards entirely our society’s evolving 

understanding of privacy rights, as well as the concomitant rise of privacy as an important social 

value. 

44. The open court principle is a cornerstone of the Canadian justice system. However, that 

principle is not absolute. The legislatures and the courts have provided repeatedly that the open 

 
45   Canadian Broadcasting Corp. v. New Brunswick, supra note 42. 
46  See this Court’s comments in Sierra Club, supra note 4 at paras. 41-42; citing Canadian 

Broadcasting Corp. v. New Brunswick, supra note 42. 
47  R. v. Mentuck, 2001 SCC 76 (CanLII) (“Mentuck”). 
48  See this Court’s comments in Sierra Club at paras. 43-45; citing Mentuck, supra note 47. 
49  Sierra Club, supra note 4 at para. 53. 
50  Sierra Club, supra note 4 at para. 48. 
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court principle may be required to yield to other interests of superordinate importance. The time 

has come to recognize that privacy is, in appropriate circumstances, one such interest. 

(a) Canadian Courts Have Recognized that Privacy is an Important 
Social Value 

45. Privacy rights, and our society’s understanding of the scope of those rights, continue to 

evolve. Concomitant with this evolution, there has been an increased emphasis on the importance 

of privacy in Canadian jurisprudence. 

46. Historically, “the tension between open courts on one hand, and privacy […] on the other 

hand, was minimal and hence seldom discussed”.51 In 1991, Justice La Forest noted in Canadian 

Broadcasting Corp. v. New Brunswick that the importance of privacy “has only recently been 

recognized by Canadian courts”, and privacy “does not appear to have been a significant factor in 

the earlier cases which established the strong presumption in favour of open courts”.52 

47. The absence of privacy as a relevant consideration in earlier cases is in part explained by: 

(i) the narrow conceptualization of privacy at that time (i.e. as a right limited principally to property 

interests, protected through traditional causes of action, such as the tort of trespass);53 and (ii) the 

nature of those earlier cases (i.e. criminal trials whose aim “is to uncover the truth”).54 

48. Nonetheless, this Court has suggested that privacy can warrant overriding the open court 

principle in appropriate circumstances. In the 1982 decision in A.G. (Nova Scotia) v. MacIntyre,55 

this Court foreshadowed the rise of privacy as an interest of superordinate importance. In that case, 

while the Court articulated the general rule that “the sensibilities of the individuals involved are 

no basis for exclusion of the public from judicial proceedings”,56 it went on to recognize that 

 
51  McLachlin, Beverley (Hon.), “Openness and the Rule of Law” (Remarks at the Annual 

International Rule of Law Lecture, 8 January 2014) (“McLachlin Lecture”) at p. 2 
[Appellants’ Book of Authorities (“ABOA”), Tab 15]. 

52  Canadian Broadcasting Corp. v. New Brunswick, supra note 42 at para. 40. 
53  R. v. Tessling, 2004 SCC 67 (“Tessling”) at para. 16; R. v. O’Connor, [1995] 4 S.C.R. 411 

(S.C.C.) (CanLII) (“O’Connor”) at para. 115; R. v. Kang-Brown, 2008 SCC 18 (“Kang-
Brown”) at para. 9. 

54  Canadian Broadcasting Corp. v. New Brunswick, supra note 42 at para. 40. 
55  MacIntyre, supra note 41. 
56  MacIntyre, supra note 41 at p. 185. 
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search warrants and supporting materials relating to “innocent persons”, who have been searched 

but nothing was found, formed an exception to that general rule.57 

49. Seven years later, in Edmonton Journal v. Alberta (Attorney General), 58  this Court 

confirmed that privacy is a “pressing and substantial concern in a free and democratic society”59 

that “is of such importance”60 that it could “warrant overriding a constitutionally protected right 

or freedom”.61 

50. In 1996, Justice La Forest, writing for a unanimous court in Canadian Broadcasting Corp. 

v. New Brunswick, recognized that “the social interest in protecting privacy is long standing”.62 

51. Canadian courts now recognize that privacy is broader than “the notions of territoriality 

and of the relative sanctity of property interests”,63 and includes a right to control the access to, 

and use of, one’s own personal information.64 Indeed, informational privacy is “based on the notion 

of the dignity and integrity of the individual”, and attracts just as much protection as traditional 

concepts of privacy.65 

52. The rise of privacy as an important social value and the need to protect informational 

privacy have recently led to the recognition by Canadian courts of novel privacy-related torts. In 

2012, the Court of Appeal for Ontario recognized for the first time the tort of “intrusion upon 

seclusion” (also referred to as the tort of invasion of personal privacy).66 In 2016, the Ontario 

 
57  MacIntyre, supra note 41 at pp.186-187, 190. 
58  Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.) (QL) 

(“Edmonton Journal”) [ABOA, Tab 1]. 
59  Edmonton Journal, supra note 58 at para. 21 [ABOA, Tab 1]. 
60  Edmonton Journal, supra note 58 at para. 21 [ABOA, Tab 1]. 
61  Edmonton Journal, supra note 58 at para. 17 [ABOA, Tab 1]. 
62  Canadian Broadcasting Corp. v. New Brunswick, supra note 42 at para. 40. 
63  Kang-Brown, supra note 53 at para. 9. 
64  R. v. Dyment, [1988] 2 S.C.R. 417 (S.C.C.) (CanLII) (“Dyment”) at para. 22; R. v. Spencer, 

2014 SCC 43 (“Spencer”) at para. 40; Tessling, supra note 53 at para. 23. 
65  Dyment, supra note 64 at para. 22; see also Tessling, supra note 53 at paras. 21-23. 
66  Jones v. Tsige, 2012 ONCA 32 (“Jones”). 
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Superior Court of Justice recognized a cause of action for “public disclosure of private facts”.67 

And in late 2019, the Ontario Superior Court of Justice recognized the tort of “publicity placing a 

person in a false light”.68 In recognizing these new torts, courts have emphasized the public 

importance of privacy, its constitutional dimension, and the pressing need to safeguard privacy in 

response to threats posed by technological advances.69 

(b) Constitutional Dimensions of Privacy 

53. The right to privacy is constitutionally enshrined in both the Canadian Charter of Rights 

and Freedoms and the Quebec Charter of Human Rights and Freedoms. 70  While Charter 

jurisprudence addresses the invasion of privacy by governmental entities or authority, the 

importance accorded to privacy in that context is nevertheless relevant to the present 

circumstances. The compelled collection and disclosure of personal details and other private 

information required in order to obtain probate71 in essence amounts to a form of governmental 

action. 

 
67  Doe 464533 v N.D., 2016 ONSC 541 (“Jane Doe 2016”) at paras. 46-48 default judgment 

set aside 2016 ONSC 4920, leave to appeal to ref’d 2017 ONSC 127; Jane Doe 72511 v. 

N.M., [2018] O.J. No. 5741 (QL) (“Jane Doe 2018”) at paras. 60-61, 74,  97-101 [ABOA, 

Tab 2]. In both instances, there was default judgment for the plaintiff. Because the default 

judgment was set aside in Jane Doe 2016, the cause of action was recognized anew in Jane 

Doe 2018. See: Yenovkian v. Gulian, 2019 ONSC 7279 (“Yenovkian”) at para. 168. 
68  Yenovkian, supra note 67 at para. 170. 
69  Jones, supra note 66 at paras. 39-69; Jane Doe 2016, supra note 67 at paras. 39-40; Jane 

Doe 2018, supra note 67 at paras. 62, 72, 77 [ABOA, Tab 2]; Yenovkian, supra note 67 at 
para. 171. 

70  The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c. 11 
(“Canadian Charter” or simply “Charter”); Charter of Human Rights and Freedoms, 
C.Q.L.R. c. C.-12 (“Quebec Charter”). 

71  For the purposes of this appeal and throughout the materials filed by the Appellants, the 

term “probate” is used to refer both to: (i) the process whereby a will and the appointment 

of executors are certified to be valid (referred to in Ontario as an application for a certificate 

of appointment of estate trustee(s) with a will); and (ii) the process where there is no will 
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(i) Canadian Charter 

54. As early as 1984, this Court recognized that protection against unreasonable search and 

seizure under section 8 of the Canadian Charter is grounded in an independent right to privacy 

held by all citizens.72 As noted by Justice La Forest in R. v. Dyment, “privacy is essential for the 

well‑being of the individual. For this reason alone, it is worthy of constitutional protection, but it 

also has profound significance for the public order.”73  

55. The constitutional protection afforded to privacy and the “crucial importance of privacy 

interests in the interpretation of s. 8” have been repeatedly emphasized by this Court.74 In R. v. 

Kang-Brown, this Court explained that “[a]lthough the word ‘privacy’ does not appear in the 

Charter, from the first days of its application, s. 8 evolved into a shield against unjustified state 

intrusions on personal privacy.”75 Indeed, “[s]ection 8 of the Charter expresses one of the core 

values of our society: respect for personal privacy and autonomy.”76  

56. The relation that privacy bears to section 7 of the Charter is also uncontroversial. In R. v. 

O’Connor, Justice L’Heureux-Dubé noted that the “great value of privacy in our society” has been 

recognized “on many occasions”.77 Prior to that case, this Court had already “expressed sympathy 

for the proposition that s. 7 of the Charter includes a right to privacy”.78 Justice L’Heureux-Dubé 

 
and persons are appointed to administer an intestate’s estate (referred to in Ontario as an 

application for a certificate of appointment of estate trustee(s) without a will). For a 

summary of the use of relevant terminology, see Roth, Elie et al., Canadian Taxation of 

Trusts, (Toronto: Canadian Tax Foundation, 2016) (“Roth”) at pp. 1060-1061 

[ABOA, Tab 22]. 
72  Hunter et al. v. Southam Inc., [1984] 2 S.C.R. 145 (S.C.C.) (CanLII) at pp. 158-160. Recent 

cases in which this Court reaffirmed the constitutional importance of privacy and the 

relation it bears to s. 8 of the Charter include: R. v. Cole, 2012 SCC 53; Spencer, supra 

note 64. 
73  Dyment, supra note 64 at para. 17. 
74   Kang-Brown, supra note 53 at para. 9. 
75  Kang-Brown, supra note 53 at para. 8. 
76  Kang-Brown, supra note 53 at para. 8. 
77  O’Connor, supra note 53 at para. 110. 
78  O’Connor, supra note 53 at para. 110 [citation references omitted]. 
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went on to explicitly recognize that “[r]espect for individual privacy is an essential component of 

what it means to be ‘free’. As a corollary, the infringement of this right undeniably impinges upon 

an individual’s ‘liberty’ in our free and democratic society”.79 She also noted that “security of the 

person” is to be interpreted broadly so that it encompasses the right to be protected against 

psychological trauma, which could take the form of loss of privacy.80 

(ii) Quebec Charter 

57. In Quebec, the right to privacy is afforded quasi-constitutional protection.81 Section 5 of 

the Quebec Charter gives every person “a right to respect for his private life”. The scope of this 

protection has been explored on a few occasions by this court. By way of example, in Godbout v. 

Longueuil (City), 82  Justice La Forest noted that section 5 is “aimed directly at protecting 

individuals’ private lives”.83 He cited with approval the Quebec Court of Appeal’s definition of 

the right to respect for one’s private life, which includes “a right to anonymity and privacy” and 

“a right to secrecy and confidentiality”.84 Unlike the Canadian Charter, which focuses on the rights 

and freedoms of individuals in the context of state intervention, the Quebec Charter governs both 

state-individual interactions and interactions between private actors only.85 

 
79  O’Connor, supra note 53 at para. 113. 
80  O’Connor, supra note 53 at paras. 111-112. See also comments by Chief Justice McLachlin 

in a speech published on this Court’s website: McLachlin, Beverley (Hon.), “Access to 
Information and Protection of Privacy in Canadian Democracy” (Remarks, Ottawa, 5 May 
2009) at p. 3 [ABOA, Tab 13]. 

81  The quasi-constitutional nature of these provisions derives from section 52 of the Quebec 

Charter: “No provision of any Act, even subsequent to the Charter, may derogate from 

sections 1 to 38, except so far as provided by those sections, unless such Act expressly 

states that it applies despite the Charter.” See also Ocean Port Hotel Ltd. v. British 

Columbia (General Manager, Liquor Control and Licensing Branch), 2001 SCC 52 at 

para. 28. 
82  Godbout v. Longueuil (City), [1997] 3 S.C.R. 844 (S.C.C) (CanLII) (“Godbout”). 
83  Godbout, supra note 82 at para. 95. 
84  Godbout, supra note 82 at para. 98, citing The Gazette c. Valiquette, 1996 CanLII 6064 

(Q.C.C.A.) at p. 36. 
85  See for example Godbout, supra note 82 at para. 93. 



-17- 
PUBLIC  

 
 

58. The constitutional and quasi-constitutional protection afforded to privacy by the Canadian 

Charter and the Quebec Charter speaks volumes about the broader public interest in protecting it. 

(c) Privacy-Driven Legislation 

59. The public interest in safeguarding privacy has also led to a deluge of recent legislative 

initiatives ensuring its protection. 

60. Complex legislative frameworks aimed at addressing the protection of privacy have been 

enacted by the federal government as well as by the governments of every Canadian province and 

territory.86 A perfect example is the Personal Information Protection and Electronic Documents 

Act (“PIPEDA”).87 In setting out the purpose of PIPEDA, Parliament explicitly recognized “the 

right of privacy of individuals with respect to their personal information”.88 In a PIPEDA-related 

dispute, the Federal Court observed that “[i]t is unquestionable that the protection of privacy is of 

utmost importance to Canadian society”, and that “[t]he invasion of privacy should always be as 

limited as possible”.89 

 
86  See a list of legislation across Canada dealing with privacy protection at Schedule A. 
87  Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5 

(“PIPEDA”). In 2019, the federal government introduced proposals to modernize PIPEDA 

in the context of introducing Canada’s Digital Charter, which are a series of principles 

concerning “what Canadians can expect from the Government in relation to the digital 

landscape”. See: Canada (Innovation, Science and Economic Development Canada), 

Canada’s Digital Charter: Trust in a digital world” (available online); Canada, “Minister 

Bains announces Canada’s Digital Charter” (News Release; 21 May 2019; available 

online). 
88  See PIPEDA, supra note 87, s. 3. 
89  BMG Canada Inc. v. John Doe, 2004 FC 488 at paras. 36, 44. 
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61. In the access to information context, government institutions are under a mandatory 

statutory obligation to refuse to disclose any personal information90 contained in the requested 

records, except in limited circumstances, such as with the consent of the individuals concerned.91 

62. Legislative intervention of this nature is clear evidence of the public interest in protecting 

privacy. Indeed, during legislative debates on Bill C-43, which created the Access to Information 

Act and the Privacy Act, the Minister of Communications at the time explicitly highlighted the 

importance of protecting privacy as it relates to the collection, use, disclosure, retention and 

disposal of personal information due to a changing technological landscape. The Minister 

explained that the Bill will enact “a comprehensive code regulating the use and disclosure of all 

personal information by government institutions”, which “reflects the principle that the right to 

privacy involves the right to control the use and disclosure of information about oneself.”92 

(d) The Growing Need to Protect Privacy 

63. As alluded to above, privacy is increasingly threatened by developments in technology that 

impact the gathering and dissemination of personal information. As noted by Chief Justice 

McLachlin at the International Rule of Law Lecture in 2014, “the paradigm shift in communication 

that we are living through has necessitated a change in how we apply the open court principle”.93  

 
90  For an example of definition of “personal information”, see the Privacy Act, R.S.C. 1985, 

c. P-21, s. 3: “personal information” is defined as “information about an identifiable 

individual that is recorded in any form…” 
91  See, within federal legislation: Access to Information Act, R.S.C. 1985, c. A-1, s. 19; 

Privacy Act, R.S.C. 1985, c. P-21, s. 8. Examples of such provisions in provincial 
legislation include: Freedom of Information and Protection of Privacy Act, R.S.O. 1990, 
c. F.31, s. 21; Access to Information and Protection of Privacy Act, 2015, S.N.L. 2015, 
c. A-1.2, s. 40; Act respecting access to documents held by public bodies and the protection 
of personal information, C.Q.L.R., c. A-2.1, s. 59. See also a list of legislation across 
Canada dealing with privacy protection at Schedule A. 

92  Canada, House of Commons Debates, 32-1 (28 June 1982) at p. 18853 [ABOA, Tab 10]. 
93  McLachlin Lecture, supra note 51 at p. 14 [ABOA, Tab 15]. 
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64. Historically, the practical obscurity afforded by paper documents mitigated the invasion of 

privacy in respect of personal information revealed in court filings. 94  In practice, “technical 

barriers to the mass collection and distribution of information offered limited but effective 

protection of the privacy of participants in the justice system.”95 

65. Times have changed. The ability to maintain practical obscurity is rapidly disappearing in 

an interconnected and electronic world where physical and temporal barriers to information are 

eroding.96 New technologies “provide for the immediate dissemination of information to a vast 

audience” and the permanent retention of such information.97 As a result of this new reality, “the 

open court principle can mean an enormous loss of privacy”.98 

66. As noted by the Assistant Privacy Commissioner of Canada when discussing the digital 

publication of labour tribunal decisions, the open court principle “has in a sense been ‘perverted’ 

by the Internet”.99 The Assistant Privacy Commissioner further observed:  

[U]nlimited disclosure of personal information on the Internet goes far beyond the 
objectives underlying the open court principle, namely the accountability of the 
tribunal, the legitimacy of the process and public confidence in the justice system. 
So rather than turning the light on the institution’s practices, it is turned on the 
parties, who become the subjects of idle curiosity or even voyeurism and malicious 
intent.100 

 
94  Bailey, Jane & Burkell, Jacquelyn, “Revisiting the Open Court Principle in an Era of 

Online Publication: Questioning Presumptive Public Access to Parties’ and Witnesses’ 
Personal Information” (2017) 48:1 Ottawa L. Rev. 143 (“Bailey”) at pp. 148, 169 [ABOA, 
Tab 8]. 

95  McLachlin, Beverley (Hon.), “Courts, Transparency and Public Confidence – to the Better 
Administration of Justice” (2003) 8:1 Deakin L. Rev. (“McLachlin 2003”) at p. 3 
[ABOA, Tab 14]. 

96  See for example Ardia, David S., “Privacy and Court Records: Online Access and the Loss 
of Practical Obscurity” (2017) U. Ill. L. Rev. 1385 (“Ardia”) at pp. 1385, 1391-1392 
[ABOA, Tab 7]. 

97  McLachlin Lecture, supra note 51 at p. 14 [ABOA, Tab 15]. 
98  McLachlin Lecture, supra note 51 at p. 14 [ABOA, Tab 15]; see also McLachlin 2003, 

supra note 95 at p. 3 [ABOA, Tab 14]. 
99  Bernier, Chantal, “The Open Court Principle and Privacy Legislation in the Digital Age” 

(Remarks by the Assistant Privacy Commissioner of Canada, Montreal, 27 September 
2011) (“Assistant Privacy Commissioner Remarks”) at pp. 1-2 [ABOA, Tab 9]. 

100  Assistant Privacy Commissioner Remarks, supra note 99 at p. 3 [emphasis added] 
[ABOA, Tab 9]. See also: Bailey, supra note 94 at pp. 175-176 [ABOA, Tab 8]. 
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67. This Court’s decision in Bragg Communications is a relatively recent and promising step 

in the right direction in balancing privacy rights with court openness. In that case, the Court 

recognized the potential for rapid and widespread dissemination of sensitive information on 

account of technological advances, and concluded that an anonymity order was justified in order 

to protect a minor against an invasion of her privacy and the cyber-bullying that would flow from 

such intrusion. 

68. In refusing to recognize privacy as an important interest in the present case, the Court of 

Appeal not only ignored the great value of privacy in our society, but also demonstrated a 

misconception of privacy as necessarily less important than freedom of expression (the latter of 

which underlies the open court principle). This was an error. To the contrary, freedom of 

expression “is not… absolute”.101 This Court has emphasized that “[a]ll important values must be 

qualified, and balanced against, other important, and often competing, values”.102 In this regard, 

privacy and freedom of expression have been recognized as “equally important” rights.103 If the 

Court of Appeal’s reasoning is allowed to stand, freedom of expression will always trump an 

interest in privacy. Indeed, the Court of Appeal’s reasoning elevates the general presumption in 

favour of court openness to a certainty in cases involving privacy interests. 

69. Taken together, the foregoing considerations require Canadian courts to apply the open 

court principle in a manner that reflects an increasing need for the protection of privacy. As 

expressly noted by Chief Justice McLachlin during the Annual International Rule of Law Lecture, 

“the courts must balance the open justice principle against [the] countervailing interests […] of 

privacy…”104 This can only be achieved if courts recognize that privacy is an important interest 

sufficient to satisfy the first stage of the Sierra Club test. 

 
101  Fraser v. P.S.S.R.B., [1985] 2 S.C.R. 455 (S.C.C.) (CanLII) (“Fraser”) at paras. 20-21. 
102  Fraser, supra note 101 at para. 21. 
103  O’Connor, supra note 53 at para. 115, citing Hill v. Church of Scientology of Toronto, 

[1995] 2 S.C.R. 1130 (S.C.C.) (CanLII) at para. 121. 
104  McLachlin Lecture, supra note 51 at pp. 2-3 [ABOA, Tab 15]. 



-21- 
PUBLIC  

 
 

(ii) There is a Serious Risk to the Privacy of the Affected Individuals 

(a) Widespread Dissemination of the Information in the Sealed Materials 
is Inevitable 

70. There can be no doubt that disclosure of the Sealed Materials will result in a serious risk to 

the privacy of the Affected Individuals. 

71. Mr. Donovan is a member of the media who has already publicized vast amounts of 

information (some of it unverified) concerning the private lives of the Shermans and those 

connected to them. This information has been widely disseminated. While the specific data 

regarding the number of subscribers of the Toronto Star is not available, the company that owns 

the Toronto Star (Tor Star) has publicly disclosed that: (i) among all of its subscribers, at least 

70,000 have digital access to its media reports; (ii) there are more than 220,000 registered users of 

its community news sites; and (iii) more than 2.5 million users are subscribed to the company’s 

various emails and newsletters. 105 These numbers are significant, and do not account for the 

repeated republication of Mr. Donovan’s articles and their content by innumerable other sources. 

72. In addition to media coverage, Mr. Donovan has also recently published a book on the 

Shermans, which contains significant details concerning the Shermans and the circle of individuals 

connected to them.106 

73. Immediate and widespread dissemination of the information contained in the Sealed 

Materials is accordingly not just a risk faced by the Affected Individuals, it is nearly certain to 

occur. 

74. The Sealed Materials contain personally identifying and other sensitive information 

regarding the Affected Individuals. Further, the Sealed Materials provide a link between certain of 

the Affected Individuals and the Shermans that would not otherwise be apparent. Disclosure of the 

Sealed Materials and the dissemination of the information contained therein (whether by Mr. 

Donovan or other members of the media and public who might access the court files) would result 

in an unnecessary and further intrusion into the privacy of the Affected Individuals. As noted by 

 
105  “Torstar Corporation reports Third Quarter Results”, Canada Newswire (30 October 2019) 

[ABOA, Tab 24]. 
106  Donovan, Kevin, “The Billionaire Murders” (Toronto: Viking, 2019). 
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the Application Judge, the degree of intrusion on the privacy of the Shermans and their loved ones 

“has already been extreme and … excruciating.”107 

(b) The Privacy Interests of the Affected Individuals are Not Undermined 
by the Alleged Presence of Information in the Public Domain 

75. The privacy interests at stake and the necessity of the sealing order are not undermined by 

the fact that a portion of the information contained in the Sealed Materials is alleged to exist in the 

public domain. 

76. In this regard, Mr. Donovan has sought to adduce as fresh evidence land transfer documents 

and news articles that allegedly refer to the identities of certain of the Affected Individuals. This 

evidence is irrelevant and should not be admitted. Mr. Donovan argued in the courts below that 

the names of the Affected Individuals were public knowledge. This argument was rejected by the 

Application Judge,108 and had no bearing on the decision of the Court of Appeal. Mr. Donovan 

should not be permitted to once again advance the very same argument, using evidence that he was 

well aware of, but chose not to adduce, in the courts below. 

77. Regardless, even if this fresh evidence were admitted, it would not serve to negate the 

Affected Individuals’ legitimate privacy interests. This Court has repeatedly held that privacy is 

not an “all-or-nothing concept”.109 Privacy should not be defined in a binary way by characterizing 

information as either public or private.110 Considering the amount of information that is shared 

with governmental and private agencies, privacy scholars have cautioned that “clinging to the 

notion of privacy as [requiring] total secrecy would mean the practical extinction of privacy in 

 
107  Application Decision, supra note 1 at para. 23. 
108  Application Decision, supra note 1 at para. 33 [AR, Tab 1]. 
109  R. v. Quesnelle, 2014 SCC 46 at paras. 29, 37; R. v. Jarvis, 2019 SCC 10 (“Jarvis”) at 

paras. 41, 61; Alberta (Information and Privacy Commissioner) v. United Food and 
Commercial Workers, Local 401, 2013 SCC 62 at para. 27. 

110  See for example Ardia, supra note 96 at pp. 1393-1394 [ABOA, Tab 7]. See also: Solove, 
Daniel J., “Access and Aggregation: Privacy, Public Records, and the Constitution” (2002) 
86 Minnesota L. Rev. 1137 at p. 1140; Solove, Daniel J., “Conceptualizing Privacy” (2002) 
90 California L. Rev. 1087 at pp. 1108, 1152; Nissenbaum, Helen, “Privacy as Contextual 
Integrity” (2004) 79 Washington L. Rev. 101 at p. 119-120. 
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today’s world”.111 It would be absurd to suggest that the Affected Individuals have lost all of their 

privacy rights relating to their personal information because they have not expunged from 

existence every reference to their names and addresses that might exist in the public domain. The 

Affected Individuals’ interests in privacy should be assessed contextually.112 

D. The Sealing Order is Necessary to Prevent a Serious Risk to the Physical Safety of 
the Affected Individuals 

78. There is no dispute that physical safety is an important interest that can, in appropriate 

circumstances, justify limitations on court openness (as was acknowledged by the Court of 

Appeal).113 

79. Notwithstanding this acknowledgement, the Court of Appeal erred in interfering with the 

Application Judge’s findings regarding the existence of a serious risk to the physical safety of the 

Affected Individuals. In doing so, the Court of Appeal disregarded binding jurisprudence regarding 

a court’s ability to find objectively discernable harm in the absence of “scientific or empirical 

evidence”. The Court of Appeal further erred by failing to give proper deference to the Application 

Judge’s factual findings regarding the existence of such a risk. 

(i) There is an Objectively Discernable Risk of Physical Harm to the Affected 
Individuals 

80. The Court of Appeal erred in determining that the Application Judge’s finding of a risk of 

physical harm amounted to no more than “speculation”.114 In concluding that there existed a 

serious risk to the physical safety of the Affected Individuals, the Application Judge had 

 
111  Ardia, supra note 96 at p. 1394 [ABOA, Tab 7]. See also: Solove, Daniel J., “Access and 

Aggregation: Privacy, Public Records, and the Constitution” (2002) 86 Minnesota L. Rev. 
1137 at p. 1140; Solove, Daniel J., “Conceptualizing Privacy” (2002) 90 California L. Rev. 
1087 at pp. 1108, 1152; Nissenbaum, Helen, “Privacy as Contextual Integrity” (2004) 79 
Washington L. Rev. 101 at p. 119-120. 

112  See for example Jarvis, supra note 109 at paras. 41-43, 60-68. 
113  Appeal Decision, supra note 5 at para. 12 [AR, Tab 2]; See also: X. v. Y., 2011 BCSC 943 

(“X. v. Y.”); Mentuck, supra note 47. 
114  Appeal Decision, supra note 5 at para. 16 [AR, Tab 2]. 
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appropriate regard to the record before him (including the affidavit evidence tendered by the 

Appellants), as well as to the objective discernable risk of harm.115 

81. The Application Judge was entitled to conclude, “by applying reason and logic”, that there 

is an objectively discernable risk of physical harm to the Affected Individuals. In Bragg 

Communications, Justice Abella (writing for a unanimous Court) held that: 

[W]hile evidence of a direct, harmful consequence to an individual applicant is 
relevant, courts may also conclude that there is objectively discernable harm… In 
other words, absent scientific or empirical evidence of the necessity of restricting 
access, the court can find harm by applying reason and logic.116 

82. The Application Judge found that “necessary inferences can be drawn” regarding the risk 

to the physical safety of the Affected Individuals based on “the known facts (and the unknown 

ones)” – including the vicious murder of two prominent individuals by unknown assailant(s), for 

unknown motive(s). 117  The Application Judge further noted that “[t]he willingness of the 

perpetrator(s) of the crimes to resort to extreme violence to pursue whatever motive existed has 

been amply demonstrated.” 118  Therefore, “[w]ithout greater clarity regarding the motive 

underlying the crimes, it is impossible to acquire confidence that the motive is spent and might not 

be transported to some other who administers or is the beneficiary of the assets of the deceased.”119 

Finally, he found that the risk of such harm to the Affected Individuals is “exceptionally grave”.120 

83. The inferences drawn by the Application Judge are analogous to those drawn by other 

courts tasked with balancing risks to physical safety with court openness. By way of example, in 

X. v. Y., the British Columbia Supreme Court drew inferences about the existence of a real and 

substantial risk to the safety of an RCMP officer who was investigating gang violence. The officer 

 
115  Application Decision, supra note 1 at para. 24 [AR, Tab 1]. 
116  Bragg Communications, supra note 7 at paras. 15-16 [emphasis added]. Subsequent cases 

applying the notion of “objectively discernable harm” include: Jane Doe v. Newfoundland 
and Labrador, 2015 CanLII 153648 (N.L.S.C.) at paras. 39-41; Patient v. Attorney General 
of Canada et al., 2016 MBQB 63 (CanLII) at paras. 39, 52-54; A.B. v. Canada (Citizenship 
and Immigration), 2018 FC 237 (CanLII) at paras. 40-44. 

117  Application Decision, supra note 1 at para. 24 [AR, Tab 1]. 
118  Application Decision, supra note 1 at para. 24 [AR, Tab 1]. 
119  Application Decision, supra note 1 at para. 23 [AR, Tab 1]. 
120  Application Decision, supra note 1 at para. 31 [AR, Tab 1]. 
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commenced an unrelated personal injury action, and feared that information contained in the court 

materials relating to that personal injury action could be used by gang members to harm him and 

his loved ones. The Court was satisfied that a sealing order was necessary, stating as follows: 

It can be reasonably inferred that there is a real and substantial risk that if members 
of criminal organizations were in a position to access information about the 
plaintiff’s compromised medical condition, his habits, and information about his 
family, that information could be used to harm or intimidate the plaintiff or his 
family members.121 

84. In R. v. Esseghaier,122 the Crown sought to defend a sealing order that was granted to 

protect ongoing criminal investigations and the safety of an operative. In that case, the Court of 

Appeal for Ontario noted that there was “no evidence upon which [it] can reach a reasoned 

conclusion about the seriousness of the risk to the administration of justice. Not in terms of the 

likelihood that the risk will become reality. Nor as to the gravity of the consequences, whether in 

terms of the compromise of ongoing or future investigations or the life or safety of the operative.” 

Yet, the Court was willing to recognize that the risk of harm was “self-evident” and supported by 

a “reasonable inference”.123 

85. In overturning the Application Decision, the Court of Appeal found that there was “no 

evidence that could warrant a finding that disclosure of the content of the estate files posed a real 

risk to anyone’s personal safety”.124 This reasoning disregarded the ability of the Application 

Judge to find objectively discernable harm in the absence of empirical or scientific evidence of “a 

direct, harmful consequence”.125 

86. By requiring objectively verifiable evidence regarding the existence and degree of risk to 

the Affected Individuals and by rejecting the necessary inferences drawn by the Application Judge, 

 
121  X. v. Y., supra note 113 at para. 25 [emphasis added]. 
122  R. v. Esseghaier, 2017 ONCA 970 (“Esseghaier”). 
123  Esseghaier, supra note 122 at para. 41. The sealing order was set aside for other reasons. 

The undercover operative had written books and appeared publicly under the 

disguises/names he used in the operation. The Court drew an adverse inference that such 

disguises are adequate to protect against the risk. 
124  Appeal Decision, supra note 30 at para. 13, see also para. 15 [AR, Tab 2]. 
125  Bragg Communications, supra note 7 at paras. 15-16.  
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the Court of Appeal effectively asked for the impossible. The unquantifiable nature of the risk in 

the present case is unavoidable where the risk flows from unidentified murderers operating on 

unknown motives.126 

87. The Court of Appeal’s analysis mirrors the incorrect reasoning of the lower courts in Bragg 

Communications – reasoning that was overturned by this Court.127 In that case, a 15-year-old girl 

found out that someone had posted a fake Facebook profile using her picture and particulars 

identifying her. The picture was accompanied by unflattering commentary along with sexually 

explicit references. Through her father as litigation guardian, the girl brought an application for an 

order requiring the Internet service provider to disclose the identity of the person who published 

the profile so she could bring an action for defamation. The girl also asked the court for permission 

to proceed with her application anonymously and for a publication ban on the content of the profile.  

88. In refusing the girl’s request for anonymity and for a publication ban, the Supreme Court 

of Nova Scotia and the Nova Scotia Court of Appeal relied principally on the lack of affidavit or 

other evidence of harm to the girl. The Nova Scotia Court of Appeal rejected the young girl’s 

submission that “[t]he defamatory statements themselves were sufficient evidence that [she] was 

at serious risk of harm”,128 and took the view that the young girl’s “failure to lead any evidence of 

harm…to herself is fatal” to her request.129 This Court was unanimous in finding that the Nova 

Scotia Court of Appeal’s decision in this regard was an error.130 

89. It is exactly for reasons such as these that this Court has repeatedly affirmed the need to 

perform a contextual analysis on a case-by-case basis when considering whether to grant an order 

limiting court openness.131 Indeed, while “generalized assertions may be insufficient to support a 

sealing order”, the Manitoba Court of Queen’s Bench has recognized that “those assertions 

 
126  The Application Judge noted that the risk “remains by its nature difficult to pin down”: See 

Application Decision, supra note 1 at para. 31 [AR Tab, 1]. 
127  Bragg Communications, supra note 7 at paras. 5-9. 
128  A. B. v. Bragg Communications Inc., 2011 NSCA 26 (“Bragg NSCA”) at paras. 90-91. 
129  Bragg NSCA, supra note 128 at para. 94. 
130  Bragg Communications, supra note 7 at paras. 5-9. 
131  Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41 at para. 31; see also Vancouver 

Sun (Re), 2004 SCC 43 (“Vancouver Sun”) at para. 43. 
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compounded with an ability to review the entirety of the file and information within it, as well as 

considering the basis upon which the assertions are made, affords a judge the ability to make such 

discretionary decisions.”132 

90. As a separate matter, Mr. Donovan now attempts to adduce as fresh evidence an excerpt of 

a transcript from his own cross-examination of a detective from the Toronto Police Service. This 

cross-examination took place in a different proceeding between different parties. Mr. Donovan no 

doubt intends to use this transcript to suggest that there is no credible risk to the safety of the 

Affected Individuals. This position has no merit. As detailed in the Appellants’ Response to the 

Motion to Adduce Fresh Evidence, this transcript is inadmissible and irrelevant, and would not 

have affected the Application Judge’s findings regarding the serious risk to the physical safety of 

the Affected Individuals.133 

91. In any event, other portions of the fresh evidence that Mr. Donovan seeks to admit 

undermine his claim that the aforementioned transcript is conclusive or relevant regarding the lack 

of a risk to the safety of individuals connected to the Shermans and their estates. In one of the self-

authored articles that Mr. Donovan seeks to admit, he notes that certain of his anonymous sources 

have been granted confidentiality “for fear of their personal safety.” Another of the articles he 

seeks to adduce reports that one of the Shermans’ children “continues to worry about her personal 

safety and the safety of her family.”134 

92. For the foregoing reasons, a sealing order is necessary in order to protect against a serious 

risk to the physical safety of the Affected Individuals. The Court of Appeal erred in failing to apply 

the correct legal test in determining whether there exists a risk to physical safety, as well as in 

disregarding the well-supported factual findings of the Application Judge.135 

 
132  Winnipeg Free Press, (Re), 2006 MBQB 43 (CanLII) (“Winnipeg Free Press”) at para. 72. 
133  Appellants’ Response to Motion to Adduce Fresh Evidence at paras. 35-36. 
134  See Appellants’ Response to Motion to Adduce Fresh Evidence at para. 37. 
135  Housen, supra note 37 at paras. 8, 27, 36; Salomon, supra note 37 at para. 31. 
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(ii) Special Consideration Should be Afforded to the Protection of Minors 

93. In assessing whether a sealing order is necessary to prevent a serious risk to the privacy 

and safety interests at issue, this Court should give special consideration to the need to protect 

those Affected Individuals who are minors. 

94. As confirmed by Justice Abella in Bragg Communications, “[r]ecognition of the inherent 

vulnerability of children has consistent and deep roots in Canadian law”.136 Indeed, the special 

considerations engaged by the vulnerability of children have led to both legislative and judicial 

intervention to protect the privacy and safety of minors.137 In particular, young people’s privacy is 

protected “under the Criminal Code, the Youth Criminal Justice Act, and child welfare legislation, 

not to mention international protections such as the Convention on the Rights of the Child”.138 In 

Bragg Communications, this Court found that the protection of the privacy of children has 

“undoubted constitutional significance”,139 and granted an anonymity order to protect the privacy 

of a minor. 

95. Considering the inherent vulnerability of minors, any limitation on the open court principle 

is amply justified in this case in order to protect against risks to the privacy and safety of the 

Affected Individuals who are minors. 

E. No Reasonably Alternative Measures Exist 

96. There are no reasonable alternatives to the sealing order granted by the Application Judge. 

 
136  Bragg Communications, supra note 7 at para 17. 
137  See for example: K. (M.S.) v. T. (L.T.), [2002] O.J. No. 4179 (Ont. S.C.J.) [ABOA, Tab 3], 

reversed [2003] O.J. No. 352 (C.A.) [ABOA, Tab 4]; Patel v. Patel, 2013 ONSC 188 
(CanLII); L.C.F. v G.F, 2016 ONSC 6732 (CanLII); see reference to sealing orders in place 
in British Columbia (Public Guardian and Trustee) v. Child 3, 2019 BCCA 171 (CanLII) 
at para. 3; P. (B.C.) v. P. (A.R.), 2016 ONSC 4518 (CanLII); M. M. v. N.M., 2018 ONSC 
6939 (CanLII). 

138  Bragg Communications, supra note 7 at para 17 [citation references omitted]. 
139  Bragg Communications, supra note 7 at para 18, citing Toronto Star Newspaper Ltd. v. 

Ontario, 2012 ONCJ 27 (CanLII) at paras 40-41, 44. 
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97. As noted by this Court in Sierra Club, the necessity branch of the test requires the Court to 

consider whether reasonable alternatives to a sealing order are available, as well as whether the 

order is restricted as much as possible while preserving the important interests in question.140  

98. The Application Judge was aware of the need to impose the minimum necessary restriction 

“to achieve the court’s objectives as delineated and no more”.141 In assessing whether reasonably 

alternative measures exist, the Application Judge reviewed the Sealed Materials “with an eye to 

determining whether there are parts of [the Sealed Materials] that could be disclosed without 

revealing, directly or indirectly, the names, addresses, or bequests left to beneficiaries of either 

estate or the names and addresses of the trustees”.142 He concluded that “there is simply no 

meaningful part of either file that could be disclosed after making the number of redactions 

necessary to satisfy those conditions.”143 

99. In this regard, the Appellants are in a position where providing more specific reasons to 

Mr. Donovan as to why a less restrictive solution would not be workable would likely jeopardize 

the very information they seek to protect. In cases with similar concerns, courts have recognized 

the difficulties involved in such a situation and have adopted a more flexible approach.144 

100. 145 

 

 

 

 

 

 

 

 

 
140  Sierra Club, supra note 4 at para. 57. 
141  Application Decision, supra note 1 at para. 35. 
142  Application Decision, supra note 1 at para. 36. 
143  Application Decision, supra note 1 at para. 36. 
144  For example, see Winnipeg Free Press, supra note 132 at paras. 71-72. 
145  [Redacted] 
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101.  

 

 

 

 

102. This Court has made it clear that a proper application of the Sierra Club test “does not 

require the adoption of the absolutely least restrictive option.”146 An “unworkable” or “ineffective 

solution” in the circumstances of a given case would not constitute a reasonable alternative.147 The 

circumstances of the present case led the Application Judge to conclude that redactions were not a 

reasonable alternative. This conclusion was fair and correct. 

103. With respect to the duration of the sealing order, the Application Judge determined that a 

two year sealing order was appropriate, subject to the ability of the Appellants to “apply to renew 

such orders if the circumstances then existing continue to warrant it.”148  

104. The sealing order remains just as necessary today as it was the day it was granted. The 

circumstances that initially gave rise to the reasonable and well-founded concerns of the Affected 

Individuals regarding a risk of harm to their privacy and physical safety (including unknown 

murderer(s) remaining at large with unknown motive(s)) remain today as they existed at the time 

the sealing order was granted. There are no reasonably alternative measures to the order or its 

terms that would serve to adequately prevent these risks.  

F. The Salutary Effects of the Sealing Order Outweigh its Deleterious Effects 

105. The salutary effects of the sealing order on the privacy and physical safety of the Affected 

Individuals are clear. Its deleterious effects, on the other hand, are less apparent. The need to 

protect the important interests at stake in this case substantially outweighs any minimal restriction 

on court openness, particularly in light of the non-contentious and essentially administrative nature 

of the proceedings, as well as the personal nature of the information at issue. 

 
146  Sierra Club, supra note 4 at para. 66. 
147  Sierra Club, supra note 4 at para. 66. 
148  Application Decision, supra note 1 para. 38. 
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(i) The Deleterious Effects of a Sealing Order Must be Assessed in Light of the 
Nature of the Proceedings and the Information at Issue 

106. This Court has consistently emphasized that the balancing exercise at the second stage of 

the Sierra Club test is informed by both the nature of the proceedings at issue and the character of 

the information over which confidentiality is sought. 

107. In Sierra Club, Justice Iacobucci explained that: “[a]lthough as a general principle, the 

importance of open courts cannot be overstated, it is necessary to examine, in the context of this 

case, the particular deleterious effects on freedom of expression that the confidentiality order 

would have.”149 He further noted that it is “important to bear in mind the nature and scope of the 

information for which the order is sought in assigning weight to the public interest.”150 

108. The public interest in court openness is not afforded the same weight in all circumstances. 

Instead, the magnitude of the deleterious effects on open justice in any given case will fall 

somewhere on a spectrum. As Justice Iacobucci explained in Sierra Club: “[t]he more detrimental 

the order would be to [the core values underlying freedom of expression], the more difficult it will 

be to justify the confidentiality order. Similarly, minor effects of the order on the core values will 

make the confidentiality order easier to justify.”151 Where there is a strong rationale for openness 

– for example, in the case of a criminal trial – the deleterious effects of an order limiting openness 

will be significant. Conversely, where the rationale for openness is weaker, the deleterious effects 

will be lesser. 

109. These principles have been routinely applied by this Court in sealing order and publication 

ban cases. By way of example: 

(a) In Sierra Club, this Court concluded that “by their very nature, environmental 

matters carry significant public import, and openness in judicial proceedings 

involving environmental issues will generally attract a high degree of protection… 

 
149  Sierra Club, supra note 4 at para. 74. 
150  Sierra Club, supra note 4 at para. 86. 
151  Sierra Club, supra note 4 at para. 75. 
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[T]he public interest is engaged here more than it would be if this were an action 

between private parties relating to purely private interests;”152 

(b) In Edmonton Journal, this Court acknowledged that “all actions involving 

governmental agencies, administrative boards and tribunals would seem to have a 

far greater interest for the public than most private litigation;”153 and 

(c) In Canadian Broadcasting Corp. v. New Brunswick, this Court suggested that 

criminal matters involve a strong public interest in the search for truth.154 

110. The Application Judge’s decision to assess the public interest in openness by examining 

“the particular nature of estate files”155 as well as the character of the information at issue (i.e., the 

full names, home addresses, and other personal information of the Affected Individuals) was 

entirely appropriate and well supported by the jurisprudence. 

(ii) The Deleterious Effects of the Sealing Order are Minimal 

111. A review of the core functions served by the open court principle makes it clear that court 

openness carries less, if any, weight in the context of non-litigious applications for probate. 

112. The open court principle is closely tied to both civil and criminal litigation, and “the idea 

that judicial proceedings should be public is as old as the trial itself.”156 Open courts serve three 

principal functions, which are aimed at preserving public confidence in the administration of 

justice:157 (i) the search for truth, and public education; (ii) judicial accountability and deterrence 

of misconduct; and (iii) allowing the community to see that justice is done.158 

 
152  Sierra Club, supra note 4 at para. 84. 
153  Edmonton Journal, supra note 58 at para. 33 [ABOA, Tab 1]. 
154  Canadian Broadcasting Corp. v. New Brunswick, supra note 42  at para. 40. 
155  Application Decision at para. 27. 
156  McLachlin Lecture, supra note 51 at pp. 4-5 [ABOA, Tab 15]. See also: MacIntyre, supra 

note 41 at p. 183. 
157  McLachlin 2003, supra note 95 at pp. 6-7 [ABOA, Tab 14]. 
158  McLachlin Lecture, supra note 51 at p. 4 [ABOA, Tab 15]. See also: MacIntyre, supra 

note 41 at p. 183; Vancouver Sun, supra note 131 at paras. 24-25. 



-33- 
PUBLIC  

 
 

113. The functions served by the open court principle are of lesser, if any, significance in the 

context of fundamentally administrative matters, such as non-contentious applications for probate. 

Indeed, there is minimal (if any) public interest in probate files, having regard to: 

(a) the administrative nature of routine and non-contentious applications for probate;  

(b) the lack of any legitimate public interest in the private testamentary affairs of 

others; 

(c) the limited public aims achieved by probate; 

(d) the various arrangements that can be made under which property can pass on death 

privately, without involving the probate process; and 

(e) comparative estates law practices in Quebec. 

(a) Administrative Nature of Applications for Probate 

114. Unlike a criminal trial or civil litigation, which both involve at their core a search for truth, 

“[t]he progress of estates files is fundamentally administrative in nature in most cases”.159 In 

Ontario, a probate application generally requires only a will (to the extent one has been identified), 

proof of death, notice to estate beneficiaries, and a statement of the value of the assets dealt with 

by the will. Estate administration tax is paid upon filing the application with the court, and a 

Certificate of Appointment of Estate Trustee will typically be issued.160 There is generally no 

public hearing or judicial decision-making involved in the process of obtaining probate in an 

 
159  Application Decision, supra note 1 at para. 28. 
160  The requirements are set out in Rules 74.04 and 74.05 of the Rules of Civil Procedure, 

R.R.O. 1990, Reg. 114 along with the prescribed forms. See Hull, Ian & Popovic-Montag, 

Suzana, Macdonell, Sheard and Hull on Probate Practice, 5th ed. (Toronto: Carswell, 

2016) (“Macdonell, Sheard and Hull”) at pp. 303-305 [ABOA, Tab 11]. 
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uncontested matter.161 This purely administrative process describes accurately the process for 

obtaining the Certificates of Appointment of Estate Trustees in respect of the Shermans’ estates. 

115. Mr. Donovan has attempted to adduce as fresh evidence on this appeal certain self-authored 

news articles which he claims are indicative of “potential contentious issues” in respect of the 

Shermans’ estates. These articles are irrelevant, they are not credible, and they should not be 

admitted. Mr. Donovan cannot create a controversy where one does not exist. He should not be 

permitted to admit as evidence self-authored articles based on unverified information and hearsay 

provided by unidentified sources in a transparent effort to transform the nature of the court files at 

issue. Moreover, the simple possibility that a litigious controversy may arise (which has not been 

established by Mr. Donovan in any event) does not transform the administrative and non-litigious 

nature of the present matter.162 

(b) No Legitimate Public Interest in Private Testamentary Affairs 

116. Further, there is no legitimate public interest in the private testamentary affairs of others. 

A will takes effect on death, and probate is a process of authenticating a will. However, probate is 

not a legal requirement,163 and in the absence of probate, there is no general requirement that a 

 
161  In certain cases an order of a judge is required, for example, for an order to dispense with 

a bond: see Estates Act, R.S.O. 1990, c. E.21, sections 6 & 35; Rule 74.11 of the Rules of 

Civil Procedure, R.R.O. 1990, Reg. 114). In other cases, where there is an unusual aspect 

to the application (for example, where there is no affidavit of execution, the witnesses to 

the signing of the will cannot be found and the affidavit as to the signature of the testator 

is from a family member or beneficiary), the application will be referred to a judge: see 

Ministry of the Attorney General, Estates Procedures Manual (Ontario: Ministry of the 

Attorney General, 2019), section 3.2.1 [ABOA, Tab 18]. 
162  Appellants’ Response to Motion to Adduce Fresh Evidence at paras. 38-39; Rule 75 of the 

Rules of Civil Procedure, R.R.O. 1990, Reg. 114 sets out the procedures by which non-

contentious probate may become contentious. See Macdonell, Sheard and Hull, supra note 

160 at pp. 457-476 [ABOA, Tab 11]. 
163  Re Eurig, [1998] 2 S.C.R. 565 (S.C.C.) (CanLII) at para. 13; Carmichael Estate (re) (2000), 

2000 CanLII 22320 (Ont. S.C.J.); Re Silver Estate (1999), 31 E.T.R. (2d) 256 (Ont. S.C.J.) 
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will be made available for public inspection (which is unsurprising given that there is no legitimate 

public interest in the content of a will). 

117. As a practical matter, individuals often seek to avoid probating a will if possible in order 

to minimize amounts paid in estate administration tax and to maintain privacy, which is an entirely 

acceptable practice. It is common practice in Ontario to use so-called “dual wills” (i.e. both a 

“primary will” and “secondary will”) to enable some assets to be dealt with privately by one will 

(that is not probated), and other assets for which probate is likely needed to be dealt with by another 

probated will. Importantly, there is no right afforded to members of the public to access the will 

or wills that have not been probated. This practice has been repeatedly blessed by the courts and 

is reflected in the Ontario Rules of Civil Procedure and the applicable court forms.164 

118. Additionally, joint tenancy, inter vivos trusts, life insurance policies and registered plans 

(such as RRSPs, RRIFs and TFSAs) are all legal arrangements that enable assets to pass outside 

the probate process altogether.165 In the case of registered plans, assets are dealt with in accordance 

with written designations. Most tellingly, these designations are provided for by legislation, 

indicating a public policy in favour of privacy and the lack of any public interest in disclosure of 

these matters.166 

 
[ABOA, Tab 5]; Silver Estate v. Silver (2000), 35 E.T.R. 2d 287 (Ont. S.C.J.) [ABOA, 
Tab 6]. See also Roth, supra note 71 at p. 1061 [ABOA, Tab 22]. 

164  Granovsky Estate v. Ontario (1998), 1998 CanLII 14913 (Ont. Gen. Div.); Re Silver Estate 
(1999), 31 E.T.R. (2d) 256 (Ont. S.C.J.) [ABOA, Tab 5]; Silver Estate v. Silver (2000), 35 
E.T.R. 2d 287 (Ont. S.C.J.) [ABOA, Tab 6]; Milne Estate (Re), 2019 ONSC 579 (Div. Ct.); 
Macdonell, Sheard and Hull, supra note 160 at pp. 378-379 [ABOA, Tab 11]; Rintoul, 
Margaret, The Practitioner's Guide to Estate Planning in Ontario, 7th ed. (Toronto: 
LexisNexis, 2019) (“Rintoul”), pp. 16-18 [ABOA, Tab 20]; Roth, supra note 71 at 
pp. 1065-1066 [ABOA, Tab 22]. 

165  Application Decision, supra note 1 at para. 29. See also: John Langbein, “The Nonprobate 
Revolution and the Future of the Law of Succession” (1984) 97 Harvard L. Rev. 1108 at 
1108 [ABOA, Tab 12]; Rochwerg, Martin & Hemmings, Leela, “Will Substitutes in 
Canada” (2008) 28 E.T.P.J. 50 (“Rochwerg and Hemmings”) [ABOA, Tab 21]; 
Oosterhoff, Albert H. et al., Oosterhoff on Wills, 8th ed. (Toronto: Carswell, 2016) 
(“Oosterhoff on Wills”) at pp. 165-178 [ABOA, Tab 19]; Roth, supra note 71 at pp. 1063-
1065 [ABOA, Tab 22]. 

166  See Rochwerg and Hemmings, supra note 165 at pp. 51, 63-65 [ABOA, Tab 21]; 
Oosterhoff on Wills, supra note 165 at pp. 172-173, 175-178 [ABOA, Tab 19]. 
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119. While there is generally no requirement to seek probate in Ontario, there are limited 

circumstances where probate is necessary. For instance, in Ontario, probate is generally required 

in order to transfer real property registered in the Land Titles system.167 Third parties such as banks 

often require probate in order to benefit from a statutory protection against potential liability.168 In 

these circumstances, individuals are in essence compelled to disclose their personal information to 

the court as part of the probate process, and cannot choose to safeguard their privacy. 

(c) The Limited Public Aims Achieved by Probate 

120. The open court principle is not served by allowing public access to personal information 

contained in probate files. Indeed, the aims achieved by the probate system are limited, and do not 

engage the open court principle. As noted by the Application Judge, the rationales for probate are 

to ensure: (i) the assessment and collection of taxes; and (ii) proper notice to beneficiaries and 

administrators (but not the public): 

Details regarding the value of assets in an estate subject to public administration 
are provided in the application process primarily for the purpose of ensuring the 
assessment and collection of taxes. Details regarding the names and addresses of 
beneficiaries and administrators are provided for the purpose of ensuring that 
proper notice of proceedings has been (or can be) given to the extent required...169 

 
167  Roth, supra note 71 at p. 1061 [ABOA, Tab 22]. Even in this context, probate is not 

required in certain circumstances. See Ministry of Government and Consumer Services, 

Electronic Registration Procedures Guide (Ontario: ServiceOntario, 2017) at p. 178 

[ABOA, Tab 17]. 
168  Trustee Act, R.S.O. 1990, c. T.23, s. 47; Rintoul, supra note 164 at pp. 14-15 [ABOA, 

Tab 20]. 
169  Application Decision, supra note 1 at para. 30 [AR, Tab 1]. Since January 1, 2015, 

section 4.1 of the Estate Administration Tax Act, 1998, S.O. 1998, c. 34 Sched, as amended 

by S.O. 2011, c. 9, Sched, 14.5.2, and the regulations made under it, have required the 

providing to the Minister of Revenue (now Minister of Finance) of detailed financial 

information relating to an estate where probate has been granted. The information is not 

available to the public. A confidentiality requirement is expressly provided by section 4.8 

of the Estate Administration Tax Act. 



-37- 
PUBLIC  

 
 

121. The Application Judge correctly concluded that “neither of those [two] concerns underlie 

the public interest in the estate files of these two murder victims.”170 

122. The lack of any public interest in non-contentious probate files was recognized by the 

Alberta Court of Queen’s Bench in Re Doe Estate. In that case, the personal representative and 

beneficiary of an estate applied for an order sealing a probate file due to concerns that people might 

try to take advantage of a beneficiary who had a mental disability. In granting the sealing order, 

the Chief Justice of the Alberta Court of Queen’s Bench held that “the public does not have any 

interest, and in particular any legitimate interest, in the nature of the bequest, nor in the personal 

affairs of [the beneficiaries].”171 

(d) Comparative Practices in Quebec 

123. Finally, the applicable practices in civil law jurisdictions such as Quebec make it clear that 

there is no overriding public policy in Canada requiring public access to wills. 

124. In Quebec, succession matters in general enjoy a high degree of confidentiality. The Civil 

Code of Quebec provides for the possibility of using notarial wills. The overwhelming number of 

wills executed in Quebec are in notarial form, because of the degree of confidentiality that they 

afford.172 

125. Notarial wills take effect immediately upon death, are not subject to any probate procedure 

and are not publicly accessible.173 While notice of notarial wills is registered in a public register, 

searches in the register will only indicate the last notarial will registered, the date of the will and 

the receiving notary.174  

126. The original of the notarial will is kept by the notary, and the notary will only release a 

copy of the will to the testator (during his or her lifetime), or if deceased, to the liquidator(s). If 

 
170  Application Decision, supra note 1 at para. 30 [AR, Tab 1]. 
171  Re Doe Estate, 2003 ABQB 793 (CanLII) at para. 8. 
172  Roy, Marilyn Piccini, “What Common Law Practitioners Should Know about a Quebec 

Notarial Will” (2015) 34:2 E.T.P.J. 227 (“Roy”) at p. 235 [ABOA, Tab 23]. 
173  See Civil Code of Quebec, C.Q.L.R. c. CCQ-1991, arts. 712-725; Miller Thomson LLP, 

Miller Thomson on Estate Planning (Toronto: Carswell, 2014) (loose-leaf updated 2019, 
release 1) [ABOA, Tab 16]; Roy, supra note 172 at pp. 232-233 [ABOA, Tab 23]. 

174  Roy, supra note 172 at p. 230 [ABOA, Tab 23]. 
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any other person wishes to obtain a copy of the will, that person must file a motion to examine the 

will. Such motions impose a heavy burden upon the moving party to establish a sufficient interest 

or right before access to the will is granted.175 

(iii) Public Curiosity and Media Interest Are Not Legitimate Public Interests 

127. Although the wealth of the Shermans and the circumstances of their deaths might mean 

that their personal testamentary affairs pique the curiosity of the members of the public, this does 

not amount to “public interest” in the sense contemplated by the Sierra Club test. In Sierra Club, 

Justice Iacobucci expressly rejected the idea that a strong media interest should influence the 

assessment of the level of public interest in openness:  

However, with respect, to the extent that Evans J.A. relied on media interest as an 
indicium of public interest, this was an error. In my view, it is important to 
distinguish public interest, from media interest, and I agree with Robertson J.A. 
that media exposure cannot be viewed as an impartial measure of public interest. It 
is the public nature of the proceedings which increases the need for openness, and 
this public nature is not necessarily reflected by the media desire to probe the facts 
of the case. .176 

(iv) Protection of the Privacy and Safety Interests at Issue Substantially 
Outweighs the Minimal Deleterious Effects on Court Openness 

128. Taking into account the foregoing, it is clear that the deleterious effects of the sealing order 

on court openness are minimal. This must be weighed against the significant salutary effects of 

such an order, including preventing a serious risk to the privacy and physical safety of the Affected 

Individuals. The need to protect these values of superordinate importance must outweigh the 

curiosity of the public and the media. 

PART IV – COSTS SUBMISSIONS 

129. The Appellants seek their costs of the appeal. 

 
175  See Quebec Code of Civil Procedure, c. C-25.01, arts. 484-485; Roy, supra note 172 at pp. 

232-233 [ABOA, Tab 23]; Fermini c. Leduc, 2014 QCCS 4169 (CanLII); Déa (Succession 
de) c. Lavigne, 2016 QCCS 2599 (CanLII); Picard (Succession de), 2015 QCCS 6502 
(CanLII). 

176  Sierra Club, supra note 4 at para. 85 [emphasis added]. 
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PART V – ORDER SOUGHT 

130. The Appellants request an order allowing this appeal, setting aside the judgment of the 

Court of Appeal, and restoring the sealing order for a period of two years from the date of this 

Court’s decision, subject to further order of the Ontario Superior Court of Justice. 

PART VI – SUBMISSIONS ON CONFIDENTIALITY 

131. The Sealed Materials have been filed with the Court as part of a sealed and confidential 

version of the Appellants’ Record on this appeal. The Appellants submit that the information 

contained in the Sealed Materials (including information from the Sealed Materials that is 

referred to in the sealed and confidential version of the Appellants’ Factum) is confidential and 

should not form any part of the Court’s reasons, if any, on the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of January 2020. 

 

 
 

Timothy Youdan, Chantelle Cseh, Elie Roth 
and Rui Gao 

 

Counsel for the Appellants, the Estate Trustees 
of Bernard Sherman and Honey Sherman 
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File No. 38695 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM A JUDGMENT OF THE ONTARIO COURT OF APPEAL) 

B E T W E E N: 

THE ESTATE OF BERNARD SHERMAN  
AND THE TRUSTEES OF THE ESTATE, and  

THE ESTATE OF HONEY SHERMAN  
AND THE TRUSTEES OF THE ESTATE 

APPELLANTS  
(Respondents) 

- and -

KEVIN DONOVAN 

RESPONDENT 
(Appellant) 

NOTICE OF CONSTITUTIONAL QUESTION 
(The Estate Trustees of Bernard Sherman and Honey Sherman, APPELLANTS) 

(Pursuant to Rule 33(2) of the Rules of the Supreme Court of Canada, SOR/2002-156) 

TAKE NOTICE that I, Chantelle Cseh, counsel for the Appellants, the Estate Trustees 

of Bernard Sherman and Honey Sherman, assert that the appeal raises the following 

constitutional question: 

Is the constitutionally protected right to privacy, without more, an important public 

interest that should be recognized at the first stage of the test for discretionary 

orders restricting public access to court files as laid down by the Supreme Court of 

Canada in Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41? 

AND TAKE FURTHER NOTICE that an Attorney General who intends to intervene with 

respect to this constitutional question may do so by serving a notice of intervention in Form 

33C on all other parties and filing the notice with the Registrar of the Supreme Court of 

Canada within four weeks after the day on which this notice is served. 
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Dated at Toronto, in the Province of Ontario, this 29th day of November, 2019. 

SIGNED BY: 
 
 
Chantelle Cseh 
Counsel for the Appellants, the Estate Trustees of 
Bernard Sherman and Honey Sherman 
 
DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON  M5V 3J7 
 
Timothy Youdan  (LSO #19390W) 
 tyoudan@dwpv.com 
Chantelle Cseh  (LSO #60620Q) 
 ccseh@dwpv.com 
Elie Roth  (LSO #429350) 
 eroth@dwpv.com 
Rui Gao  (LSO #75470W) 
Tel: 416.863.0900 
Fax: 416.863.0871 

 SUPREME ADVOCACY LLP 
340 Gilmour St., Suite 100 
Ottawa, Ontario  K2P 0R3 

Marie-France Major 
 mfmajor@supremeadvocacy.ca 
Tel: 613.695.8855 
Fax: 613.695.8580 

Counsel for the Appellants, the Estate Trustees 
of Bernard Sherman and Honey Sherman 

 Ottawa Agent for Counsel for the Appellants, 
the Estate Trustees of Bernard Sherman and 
Honey Sherman 

 
 

ORIGINAL TO:  THE REGISTRAR 
Supreme Court of Canada 
301 Wellington Street 
Ottawa, ON  K1A 0J1 

COPY TO: 

KEVIN DONOVAN 
Chief Investigative Reporter 

Respondent 
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