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PART I ~ OVERVIEW AND STATEMENT OF FACTS 

A. Issues of Public Importance 

1. On December 15, 2017, Bernard and Honey Sherman were found murdered in their home 

in Toronto, Ontario. The crimes against them remain unsolved. This appeal concerns whether 

Kevin Donovan, Chief Investigative Reporter of the Toronto Star, and members of the public, 

should have disclosure of personal details about the beneficiaries and Estate Trustees of the 

Shermans, which were required to be filed as part of the routine administration of the Shermans’ 

estates. 

2. This appeal raises three issues of public importance relating to the interaction of privacy, 

freedom of expression and the open court principle. 

3. First, is privacy an important interest worthy of protection and sufficient to satisfy 

the first branch of the test for discretionary orders restricting public access to court files? 

Privacy is a matter of growing importance in the modern digital age. This Court and others have 

recognized repeatedly this important interest. The case at hand presents an appropriate opportunity 

for this Court to revisit and clarify the interplay between privacy and the open court principle. 

4. Second, what is the appropriate analytical framework to be applied when 

determining whether to restrict public access to personally identifying information 

contained in non-litigious and other fundamentally administrative court files? This Court has 

never considered the application of the open court principle in circumstances involving 

non-litigious estate matters and other fundamentally administrative contexts. All of this Court’s 

prior decisions relating to discretionary orders seeking to restrict public access have been in the 

context of litigious matters. It is of public importance that this Court modify the existing analytical 

framework to account for the vastly different considerations arising when the court files in issue 

involve purely administrative matters as opposed to litigious matters. 

5. Third, what constitutes “objectively discernable harm” for the purposes of the 

“necessity” stage of the analysis applicable to discretionary orders restricting public access 

to court files? Although this Court has previously stated that empirical and/or scientific evidence 

is not required in order to satisfy the “necessity” stage of the analysis, it has not specified what, in 

fact, is required for the court to find that “objectively discernable harm” exists. The lack of 
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established principles has led to judicial inconsistency across the country, which warrants the 

intervention of this Court. 

6. The courts below were asked to consider whether Mr. Donovan and the public should be 

given access to documents relating to the routine administration of the Shermans’ estates (the 

“Sealed Materials”). The Sealed Materials contain, among other information, the full names, 

home addresses and other identifying and personal information of the Estate Trustees and the 

beneficiaries of the estates, including minor children (the “Affected Individuals”). The Sealed 

Materials provide a link between certain of the Affected Individuals and the Shermans which 

would not otherwise be apparent. 

7. On August 2, 2018, Justice Dunphy of the Ontario Superior Court of Justice (the 

“Application Judge”) ordered that the court files relating to the administration of the Shermans’ 

estates be sealed for a period of two years (subject to further order of the Court) in order to protect 

against an “exceptionally grave” risk of physical harm to, and an obvious invasion of the privacy 

of, the Affected Individuals. The Application Judge held that in circumstances involving the 

routine administration of non-litigious estate matters, the public has little to no tangible interest in 

accessing personally identifying and other information of the type included in the Sealed Materials. 

8. The sealing order was set aside by the Ontario Court of Appeal. The Court of Appeal held 

that the Affected Individuals’ interests in privacy cannot, without more, justify a sealing order, and 

further that the Application Judge’s inferences regarding the risk of physical harm to the Affected 

Individuals was “no more than speculation”.  

9. The proposed appeal raises important public interests, which are jeopardized by the 

decision of the Court of Appeal. The issues articulated above “go beyond the simple application of 

a known test to given facts and would transcend the facts of this particular case”.1 Leave to appeal 

should accordingly be granted. 

B. Background 

10. On December 15, 2017, the Shermans were found dead in their Toronto home. On January 

26, 2018, the Toronto Police Service announced that they were investigating the deaths as a 

                                                 
1  Reasons for Decision of Justice van Rensburg of the Ontario Court of Appeal dated June 5, 2019 

(“Stay Decision”) at para. 16 [Tab 2H]. 
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targeted double homicide.2 As of the date of this Memorandum, no arrests have been made and the 

crimes remain under investigation. To the knowledge of the Applicants, the Toronto Police Service 

has not yet uncovered the identity of the perpetrator(s) or their motive(s).  

11. On June 26, 2018, counsel for the Estate Trustees filed two Applications for a Certificate of 

Appointment of Estate Trustee (the “Certificate Applications”) in respect of the Shermans’ 

estates. The Estate Trustees sought a hearing to request an order that the Certificate Applications 

and associated materials be treated as confidential by the Court.3 The Certificate Applications, 

confidentiality motion materials and other documents relating to the routine administration of the 

Shermans’ estates comprise the Sealed Materials. 

12. On June 26, 2018, the Application Judge issued a brief handwritten endorsement (the 

“Initial Protective Order”) stating that the Sealed Materials would remain in his custody pending 

further order of the Court.4 

C. Mr. Donovan Seeks Disclosure of the Sealed Materials  

13. On July 23, 2018, shortly after being advised by court staff that the court files relating to the 

Shermans’ estates were not accessible to members of the public,5 Mr. Donovan (on behalf of the 

Toronto Star and himself) applied to the Application Judge for an order terminating or varying the 

Initial Protective Order, and requiring the Court to unseal all parts of the court files relating to the 

estates (the “Application”).6 

14. On August 2, 2018, the Application Judge refused the request of Mr. Donovan and the 

Toronto Star for access to the Sealed Materials and ordered that the court files relating to both 

estates be sealed for a period of two years, subject to further order of the Court (the “Application 

Decision”).7 

                                                 
2  Reasons for Decision of Justice Dunphy of the Ontario Superior Court of Justice dated August 2, 

2018 (“Application Decision”) at para. 4 [Tab 2B]. 
3  Application Decision, supra note 2 at para. 6 [Tab 2B]. 
4  Handwritten Endorsement of Justice Dunphy of the Ontario Superior Court of Justice dated June 

26, 2018 (“Initial Protective Order”) [Tab 2A]. 
5  Through inadvertence, the Initial Protective Order was not made part of the public file at that 

time. See Application Decision, supra note 2 at para. 11 [Tab 2B]. 
6  Application Decision, supra note 2 at para. 10 [Tab 2B]. 
7  Application Decision, supra note 2 [Tab 2B]. 
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15. In reaching his decision, the Application Judge applied the test set out by this Court in 

Sierra Club of Canada v. Canada (Minister of Finance)8 and determined that a sealing order was 

(and is) necessary in order to prevent a real and substantial risk to the important interests at stake in 

this case, namely the privacy and physical safety of the Affected Individuals, in circumstances 

where the Shermans’ murderer(s) remain at large with motives unknown.9 The Application Judge 

was satisfied that the Sealed Materials provide a link between certain of the Affected Individuals 

and the Shermans which would not otherwise be apparent.10 In concluding that there existed a real 

and substantial risk to the privacy and physical safety of the Affected Individuals, the Application 

Judge had appropriate regard to the record before him as well as to the objectively discernable risk 

of harm which he concluded exists based on a consideration of “the known facts (and the unknown 

ones)”.11 

16. The Application Judge considered the minimum restriction to open access that would serve 

to protect the interests engaged, and concluded that a two year sealing order was appropriate.12 

Having carefully reviewed the contents of the Sealed Materials, he concluded that there would be 

“no meaningful part of either file that could be disclosed” after considering carefully the possibility 

of applying redactions.13 

17. Finally, the Application Judge concluded that the salutary effects of restricting access to the 

Sealed Materials “substantially outweighed” the deleterious effects in the circumstances of this 

case.14 The Application Judge repeatedly and consistently noted the importance of the open court 

principle and the great weight it should be afforded,15 while also appropriately recognizing that this 

principle should be assessed in light of the administrative nature of the non-litigious estate matters 

at issue.16  

                                                 
8  Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41 (“Sierra Club”) at para. 

53. 
9  Application Decision, supra note 2 at paras. 22-24 [Tab 2B]. 
10  Application Decision, supra note 2 at paras. 19, 33 [Tab 2B]. 
11  Application Decision, supra note 2 at para. 24 [Tab 2B]. 
12  Application Decision, supra note 2 at paras. 35-38 [Tab 2B]. 
13  Application Decision, supra note 2 at para. 36 [Tab 2B]. 
14  Application Decision, supra note 2 at paras. 26-34 [Tab 2B]. 
15  Application Decision, supra note 2 at paras. 14-15, 25-26 [Tab 2B]. 
16  Application Decision, supra note 2 at paras. 27-34 [Tab 2B]. 
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D. The Court of Appeal Sets Aside the Sealing Order 

18. Mr. Donovan appealed the Application Decision to the Ontario Court of Appeal. Following 

a hearing on April 29, 2019, the Court of Appeal released its decision on May 8, 2019, allowing the 

appeal and setting aside the sealing order (the “Appeal Decision”).17 

19. The Court of Appeal concluded that although the Affected Individuals might want to keep 

estate-related matters private and may want to grieve outside of the public spotlight, such concerns 

about privacy are personal in nature and cannot, without more, justify a sealing order.18 The Court 

of Appeal further held that “[t]hose concerns have relevance on a sealing motion only if the second 

stage of the inquiry is reached and the court is called upon to balance the salutary effects of the 

sealing order against its deleterious effects”.19 

20. Regarding the risk of physical harm, the Court of Appeal disagreed with the Application 

Judge’s reasoning that “[n]ecessary inferences could be drawn from the known facts and the 

unknown ones” concerning the real and substantial risk posed to the physical safety of the Affected 

Individuals.20 Instead, the Court of Appeal held that there was insufficient evidence “that would 

allow the motion judge to infer that the motive was unknown”, and further that “the suggestion that 

the beneficiaries and trustees are somehow at risk because the Shermans were murdered is not an 

inference, but is speculation”.21 

21. Having rejected the Application Judge’s finding of a real and substantial risk of harm to the 

Affected Individuals, the Court of Appeal declined to consider the second stage of the Sierra Club 

inquiry, which requires balancing salutary effects of the sealing order against its deleterious 

effects.22 

22. The Court of Appeal ordered that the Appeal Decision was to take effect ten days after 

being released (i.e., on May 18, 2019).23 

                                                 
17  Reasons for Decision of Justices Doherty, Rouleau and Hourigan of the Ontario Court of Appeal 

dated May 8, 2019 (“Appeal Decision”) [Tab 2E]. 
18  Appeal Decision, supra note 17 at para. 10 [Tab 2E]. 
19  Appeal Decision, supra note 17 at para. 11 [Tab 2E]. 
20  Appeal Decision, supra note 17 at paras. 14-15 [Tab 2E], citing Application Decision, supra 

note 2 at para. 24 [Tab 2B]. 
21  Appeal Decision, supra note 17 at paras. 15-16 [Tab 2E]. 
22  Appeal Decision, supra note 17 at paras. 7, 17 [Tab 2E]. 
23  Appeal Decision, supra note 17 at para. 18 [Tab 2E]. 
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E. Stay of the Appeal Decision 

23. Given the timeline for public disclosure of the Sealed Materials imposed in the Appeal 

Decision, the Applicants moved expeditiously before the Court of Appeal for a stay of the Appeal 

Decision pending the filing and disposition of this application for leave to appeal, and if leave is 

granted, pending the final disposition of the within appeal. On May 17, 2019, a temporary 

suspension of the Appeal Decision was granted on consent of the parties, pending the hearing and 

determination of the Applicants’ motion for a stay.24 

24. On June 5, 2019, Justice van Rensburg of the Court of Appeal granted a stay of the Appeal 

Decision pending the filing and the disposition of this application for leave to appeal.25 

25. In finding that the Applicants’ proposed application for leave to appeal presents serious 

issue to be tried, Justice van Rensburg noted that although this application for leave “arises in a 

context of a civil matter, the foundation of the dispute engages important public interests, and the 

issues the [Applicants] seek to raise on a further appeal go beyond the simple application of a 

known test to given facts and would transcend the facts of this particular case”.26 

26. In her reasons, Justice van Rensburg directed that the Applicants: (i) seek a further stay 

from this Court in the event leave to appeal is granted; and (ii) request that this application (and if 

leave is granted, the appeal itself) be determined on an expedited basis.27  

PART II ~ STATEMENT OF QUESTIONS IN ISSUE 

27. The proposed appeal raises three issues of public importance: 

(a) Is privacy an important interest worthy of protection and sufficient to satisfy the first 

branch of the test for discretionary orders restricting public access to court files? 

(b) What is the appropriate analytical framework to be applied when determining whether to 

restrict public access to personally identifying information contained in non-litigious and 

other fundamentally administrative court files? 

                                                 
24  Order of Justice Trotter of the Ontario Court of Appeal dated May 17, 2019 [Tab 2G]. 
25  Stay Decision, supra note 1 [Tab 2H]. 
26  Stay Decision, supra note 1 at para. 16 [Tab 2H]. 
27  Stay Decision, supra note 1 at paras. 23, 26 [Tab 2H]. 
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(c) What constitutes “objectively discernable harm” for the purposes of the “necessity” stage 

of the analysis applicable to discretionary orders restricting public access to court files? 

PART III ~ STATEMENT OF ARGUMENT 

A. Issue 1: Privacy is an Important Interest Worthy of Protection at the First Stage of 
the Test for Discretionary Orders Restricting Public Access  

28. This Court should grant leave in order to clarify the interplay between privacy and the open 

court principle. In setting aside the Application Judge’s findings regarding the necessity of the 

sealing order to protect against a risk of harm to the privacy of the Affected Individuals, the Court 

of Appeal held that privacy, “without more”, is not an important interest worthy of protection. 

Privacy, and its sufficiency to ground an order restricting public access to court files, are matters of 

public importance warranting this Court’s attention. 

(i) The Growing Importance, and Need for Protection, of Privacy Calls for this 
Court to Revisit the Interplay Between Privacy and Court Openness  

29. The proposed appeal presents this Court with an opportunity to revisit the interplay 

between the open court principle and privacy rights in light of the growing importance, and need 

for protection, of privacy in the modern digital age. 

30. Historically, “the tension between open courts on one hand, and privacy […] on the other 

hand, was minimal and hence seldom discussed”.28 Our society’s understanding of privacy was 

limited principally to property rights, and was protected through traditional causes of action, such 

as the tort of trespass.29 As noted by Justice La Forest in CBC v. New Brunswick, the importance of 

privacy “has only recently been recognized by Canadian courts”.30  

31. As a result, it is unsurprising that privacy “does not appear to have been a significant factor 

in the earlier cases which established the strong presumption in favour of open courts”.31 The 

absence of privacy as a relevant consideration in those earlier cases is also in part explained by their 

                                                 
28  The Honourable Beverly McLachlin, “Openness and the Rule of Law” at the Annual 

International Rule of Law Lecture (January 8, 2014) (“McLachlin”) at p. 2 [Tab 4K]. 
29  R. v. Tessling, 2004 SCC 67 (“Tessling”) at para. 16; R. v. O’Connor, [1995] 4 SCR 411 

(“O’Connor”) at para. 115. 
30  Canadian Broadcasting Corporation v. New Brunswick (Attorney General), [1996] 3 SCR 480 

(“CBC”) at para. 40. 
31  CBC, supra note 30 at para. 40. 
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character, i.e. criminal trials whose aim “is to uncover the truth”.32 

32. In contrast, there has more recently been an increased emphasis on privacy in the case law, 

and the tension between open justice and privacy “has increased exponentially”.33 The value of 

privacy continues to evolve as we progress as a society. This growing importance, and need for 

protection, of privacy has clearly shaped the evolution of the law in recent years.34 As will be 

detailed further below, privacy has become an articulated and important principle, including 

through the adoption of the constitutionally entrenched Canadian Charter of Rights and Freedoms 

and various privacy-driven legislation.  

33. The rise of privacy as a societal value of superordinate importance has also led to the 

evolution of the common law. Canadian courts now recognize the importance of protecting 

personal privacy (grounded in the right to bodily integrity)35 and informational privacy (including 

the right of individuals “to determine for themselves when, how and to what extent information 

about them is communicated to others”).36 This Court has recently reaffirmed that privacy is a 

concept that encompasses a number of related types of interests, and emphasized that privacy is 

“not an all-or-nothing concept”, but should be assessed contextually and in light of growing threats 

to privacy occasioned by evolving technologies.37 In 2012, the Ontario Court of Appeal recognized 

a new tort of intrusion upon seclusion.38 In doing so, the Court recognized the importance of the 

value of privacy, its constitutional dimension, and the pressing need to safeguard privacy in 

response to threats posed by technological advances.39  

34. As a consequence of the growing importance of privacy in Canadian law, Chief Justice 

McLachlin has expressly recognized the need to update the traditional open court principle. At the 

Annual International Rule of Law Lecture in 2014, she stated: 

I will suggest that much as we might wish to, we can no longer think of open justice 
as an absolute principle, before which all other considerations must fall. Instead, the 

                                                 
32  CBC, supra note 30 at para. 40. 
33  McLachlin, supra note 28 at p. 2 [Tab 4K]. 
34  See for example Justice Binnie’s remarks in Tessling, supra note 29 at para. 16. 
35  Tessling, supra note 29 at para. 21. 
36  Tessling, supra note 29 at para. 23.  
37  See for example R. v. Jarvis, 2019 SCC 10 at paras. 41-43, 60-68. 
38  Jones v. Tsige, 2012 ONSC 32 (“Tsige”). 
39  Tsige, supra note 38 at paras. 66-69; see also McLachlin, supra note 28 at p. 10 [Tab 4K]. 
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courts must balance the open justice principle against countervailing interest [ ] of 
privacy… 

This is not an easy task. Judges, guided by counsel, must identify the values at stake 
in a particular case and consider how they are likely to play out. The goal is to draw 
the line at the point where privacy … [is] appropriately protected, yet the essentials 
of the open justice principle are maintained. […] In this way, we can sustain the 
fundamental principle of open justice, while also responding to changing 
circumstances and priorities.40 

35. As further noted by Chief Justice McLachlin, “the paradigm shift in communication that we 

are living through has necessitated a change in how we apply the open court principle”. 41 

Historically, the practical obscurity afforded by paper documents has mitigated the invasion of 

privacy interests in personal information revealed in court filings.42 However, as a result of new 

technologies today which “provide for the immediate dissemination of information to a vast 

audience” and the permanent retention of such information, “the open court principle can mean an 

enormous loss of privacy”.43 

36. For the foregoing reasons, there is a pressing public interest that this Court revisit the 

interplay between the open court principle and privacy. In particular, this Court should affirm the 

status of privacy as an important public interest, and clarify the circumstances in which privacy can 

justify overriding the open court principle. 

(ii) This Court Has Previously Suggested that Privacy Can Warrant Overriding 
the Open Court Principle in Appropriate Circumstances 

37. The Court of Appeal’s refusal to recognize privacy as an important interest sufficient to 

justify a sealing order is contrary to the jurisprudence of this Court concerning the application of 

the open court principle, and speaks to the confusion in the case law. 

38. More than 37 years ago, this Court foreshadowed its eventual recognition of privacy as a 

social value of superordinate importance. In Nova Scotia v. MacIntyre, although this Court 

articulated the general rule that “the sensibilities of the individuals involved are no basis for 

                                                 
40  McLachlin, supra note 28 at p. 2-3 [Tab 4K] (emphasis added). 
41  McLachlin, supra note 28 at p. 14 [Tab 4K] 
42  Jane Bailey and Jacquelyn Burkell, “Revisiting the Open Court Principle in an Era of Online 

Publication: Questioning Presumptive Public Access to Parties’ and Witnesses’ Personal 
Information” (2017)48:1 Ottawa L. Rev. 143 at p. 148 [Tab 4E]. 

43  McLachlin, supra note 28 at p. 14 [Tab 4K]. 
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exclusion of the public from judicial proceedings”,44 this Court went on to recognize that search 

warrants and supporting materials relating to “innocent persons”, who have been searched but 

nothing was found, formed an exception to that general rule. 

39. Seven years later, in Edmonton Journal v. Alberta, this Court confirmed that privacy is a 

“pressing and substantial concern in a free and democratic society”45 that “is of such importance”46 

that it could “warrant overriding a constitutionally protected right or freedom”.47 

40. In 1996, Justice La Forest, writing for a unanimous court in CBC v. New Brunswick, 

recognized that “the social interest in protecting privacy is long standing”.48 

41. The most recent instance where this Court had the opportunity to consider the protection of 

privacy in the context of a discretionary order seeking to restrict public access is the decision in A. 

B. v. Bragg Communications,49 a case relating to the privacy of minors. This Court has not to date 

defined the circumstances in which privacy of individuals more generally can ground a sealing 

order. This case provides the Court with such an opportunity. 

(iii) Privacy is an Important Public Interest Which Has Been Repeatedly 
Recognized as Such in a Variety of Other Legal Contexts 

42. The Court of Appeal’s view that privacy is a purely personal concern disregards “the great 

value of privacy in our society” which has been recognized “on many occasions”.50  

(a) Charter Jurisprudence 

43. Privacy has been repeatedly recognized as an important public interest underlying a number 

of Charter rights. As early as 1984, this Court recognized that protection against unreasonable 

search and seizure under section 8 of the Charter is grounded in an independent right to privacy 

                                                 
44  Nova Scotia (Attorney General) v. MacIntyre, [1982] 1 SCR 175 at p. 185. 
45  Edmonton Journal v. Alberta (Attorney General), [1989] 2 SCR 1326 (“Edmonton Journal”) at 

p. 1345. 
46  Edmonton Journal, supra note 45 at p. 1345. 
47  Edmonton Journal, supra note 45 at p. 1342. 
48  CBC, supra note 30 at para. 40. 
49  A. B. v. Bragg Communications Inc., 2012 SCC 46 (“Bragg Communications”). 
50  O’Connor, supra note 29 at para. 110. 
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held by all citizens.51 As summarized by Justice La Forest in R. v. Dyment, “privacy is essential for 

the well-being of the individual. For this reason alone, it is worthy of constitutional protection, but 

it also has profound significance for the public order”.52 

44. This Court has also highlighted the relation that privacy bears to section 7 of the Charter. In 

R. v. O’Connor, Justice L’Heureux-Dubé noted that prior to that case, this Court had already 

“expressed sympathy for the proposition that s. 7 of the Charter includes a right to privacy”.53 

Justice L’Heureux-Dubé went on to explicitly recognize that “[r]espect for individual privacy is an 

essential component of what it means to be ‘free’. As a corollary, the infringement of this right 

undeniably impinges upon an individual’s ‘liberty’ in our free and democratic society”.54 She also 

noted that “security of the person” is to be interpreted broadly so that it encompasses the right to be 

protected against psychological trauma, which could take the form of loss of privacy.55 

45. While Charter jurisprudence addresses the invasion of privacy by governmental entities or 

authority, the importance accorded to privacy in that context is nevertheless relevant to the present 

circumstances: the compelled collection and disclosure of private information required in order to 

obtain probate56 in essence amounts to a form of governmental action. Further, the public interest 

in protecting privacy is equally important in other contexts. As discussed below, even purely 

“private” invasions of privacy warrant protection. 

                                                 
51  Hunter et al. v. Southam Inc., [1984] 2 SCR 145 at p. 158-159. Recent cases in which this Court 

reaffirmed the constitutional importance of privacy and the relation it bears to s. 8 of the Charter 

include: R. v. Cole, 2012 SCC 53; R. v. Spencer, 2014 SCC 43. 
52  R. v. Dyment, [1988] 2 SCR 417 at para. 17. 
53  O’Connor, supra note 29 at para. 110 (citation references omitted). 
54  O’Connor, supra note 29 at para. 113. 
55  O’Connor, supra note 29 at paras. 111-112. 
56  For the purposes of this application for leave and throughout the materials filed by the 

Applicants, the term “probate” is used to refer both to: (i) the process whereby a will and the 

appointment of executors are certified to be valid (referred to in Ontario as an application for a 

certificate of appointment of estate trustee(s) with a will); and (ii) the process where there is no 

will and persons are appointed to administer an intestate’s estate (referred to in Ontario as an 

application for a certificate of appointment of estate trustee(s) without a will). 
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(b) Privacy-Driven Legislative Protection 

46. The public importance accorded to privacy is also evidenced by relevant legislative 

initiatives. Federal and provincial governments have enacted complex legislative frameworks 

addressing the issue of privacy in a variety of different contexts. A perfect example is the Personal 

Information Protection and Electronic Documents Act (“PIPEDA”).57 In setting out the purpose of 

the PIPEDA, Parliament explicitly recognized “the right of privacy of individuals with respect to 

their personal information”.58 In a PIPEDA-related dispute, the Federal Court observed that “[i]t is 

unquestionable that the protection of privacy is of utmost importance to Canadian society”, and 

that “[t]he invasion of privacy should always be as limited as possible”.59 

47. In the access to information context, government institutions are under a mandatory 

statutory obligation to refuse to disclose any personal information contained in the requested 

record, except in limited circumstances, such as with the consent of the individuals concerned.60 

Legislative intervention of this nature is clear evidence of the public interest in protecting privacy. 

48. Given the crucial significance of, and the constitutional protection afforded to, privacy in 

many legal contexts, this Court should grant leave and determine whether privacy amounts to an 

important interest at the “necessity” stage of the test for discretionary orders restricting public 

access to court files. 

(iv) Freedom of Expression Does Not Automatically Trump Privacy 

49. In refusing to recognize privacy as an important public interest, the Court of Appeal’s 

reasoning demonstrates a misconception of privacy as necessarily less important than freedom of 

expression. 

50. In the Court of Appeal’s view, freedom of expression (which underlies the open court 

                                                 
57  Personal Information Protection and Electronic Documents Act, SC 2000, c 5 (“PIPEDA”). 

See also a list of legislation across Canada dealing with privacy protection at Schedule A. 
58  See PIPEDA, supra note 57, s. 3. 
59  BMG Canada Inc. v. John Doe, 2004 FC 488 at paras. 36, 44. 
60  See, within federal legislation: Access to Information Act, RSC 1985, c A-1, s. 19; Privacy Act, 

RSC 1985, c P-21, s. 8. Examples of such provisions in provincial legislation include: Freedom 
of Information and Protection of Privacy Act, RSO 1990, c F.31, s. 21; Access to Information 
and Protection of Privacy Act, 2015, SNL 2015, c A-1.2, s. 40; Act respecting access to 
documents held by public bodies and the protection of personal information, CQLR, c A-2.1, 
s. 59. See also a list of legislation across Canada dealing with privacy protection at Schedule A. 
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principle) will always trump an interest in privacy. While a general presumption in favour of court 

openness exists, the Court of Appeal’s reasoning elevates this presumption to certainty. Critically 

however, freedom of expression “is not absolute”. 61 In fact, this Court has emphasized that 

“[p]robably no values are absolute”, and that “[a]ll important values must be qualified, and 

balanced against, other important, and often competing, values”.62 

51. Privacy and freedom of expression have been recognized as “equally important” rights.63 

This Court should grant leave so that it can assess whether privacy is an important public interest 

worthy of protection at the “necessity” stage of the applicable analysis. 

B. Issue 2: Administrative Court Files Require a Different Analytical Framework 

52. This Court should grant leave to appeal in order to address the analytical framework 

applicable when restricting public access to personally identifying information contained in 

non-litigious and other fundamentally administrative court files.  

53. The test applicable to requests for discretionary orders restricting public access is not set in 

stone, as demonstrated by this Court’s continued willingness to tailor the proper analytical 

approach to the circumstances of the cases before it. In particular: 

(a) In Dagenais v. Canadian Broadcasting Corporation,64 this Court considered the test to be 

applied when considering whether to grant publication bans in order to preserve trial 

fairness in criminal proceedings; 

(b) In CBC v. New Brunswick, this Court “modified the Dagenais test” in considering the 

application of s. 486(2) of the Criminal Code relating to the exclusion of the public from a 

trial;65 

(c) In R. v. Mentuck, this Court considered a publication ban that the Crown argued would 

maintain the effectiveness of investigations and safeguard the administration of justice. In 

doing so, this Court “broadened the Dagenais test”;66 and 

                                                 
61  Fraser v. Public Services Staff Relations Board, [1985] 2 SCR 455 (“Fraser”) at pp. 462-463. 
62  Fraser, supra note 61 at pp. 462-463. 
63  O’Connor, supra note 29 at para. 115, citing Hill v. Church of Scientology of Toronto, [1995] 2 

SCR 1130 at para. 121. 
64  Dagenais v. Canadian Broadcasting Corp., [1994] 3 SCR 835. 
65  Sierra Club, supra note 8 at para 41, citing CBC, supra note 30. 
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(d) In Sierra Club, this Court emphasized the “flexibility of the Dagenais approach” and stated 

that “the Dagenais model can and should be adapted to the situation in the case at bar” to 

consider the circumstances in which commercial interests should be protected in litigious 

contexts.67 The current articulation of the test for orders restricting public access, as set out 

by this Court in Sierra Club, requires that the party seeking the order establish that: 

Such an order is necessary in order to prevent a serious risk to an important interest, 
including a commercial interest, in the context of litigation because reasonably 
alternative measures will not prevent the risk; and 

The salutary effects of the confidentiality order, including the effects on the right of 
civil litigants to a fair trial, outweigh its deleterious effects, including the effects on 
the right to free expression, which in this context includes the public interest in open 
and accessible court proceedings.68 

54. Each of the prior circumstances where this Court has considered the test for discretionary 

sealing orders and publication bans (including those noted above) has been in the context of a 

litigious matter, and most often in the context of criminal trials, whose aim “is to uncover the 

truth”.69 Such circumstances gave rise to a strong presumption in favour of court openness, and 

shaped the existing framework for orders restricting access. 

55. This Court has never, however, had an opportunity to consider the appropriate analytical 

framework to be applied where a sealing order is sought in the context of non-litigious or other 

fundamentally administrative matters (including non-litigious estate matters). Such circumstances 

are more akin to the protection of private information held by government agencies, which are 

typically protected by access to information legislation (as discussed above). The protection of 

privacy afforded by such legislation demonstrates a strong presumption against the public 

disclosure of private information provided to the government for administrative purposes. 

56. In considering whether to restrict public access, the relevant considerations are vastly 

different where courts are engaged in administrative contexts. The presumption of open courts is 

grounded in the importance of: (i) the search for truth and public education; (ii) judicial 

accountability and deterrence of misconduct; and (iii) ”therapeutic function by permitting the 

                                                                                                                                                              
66  Sierra Club, supra note 8 at para. 45, citing R. v. Mentuck, 2001 SCC 76. 
67  Sierra Club, supra note 8 at para. 48. 
68  Sierra Club, supra note 8 at para. 53 (emphasis added). 
69  CBC, supra note 30 at para. 40. 
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community to see that justice is done”.70 These animating values of the open court principle are of 

lesser, if any, significance in the context of fundamentally administrative matters, such as 

applications for probate. 

57. Indeed, the open court principle should be afforded little weight in the case of applications 

for probate, having regard to: (i) the absence of any general legal requirement to seek probate of a 

will in Canada; (ii) the typically non-litigious and fundamentally administrative nature of routine 

probate matters; and (iii) the limited public aims associated with disclosure of personally 

identifying information as part of probate processes. 

58. As recognized by the Application Judge, “[t]here is no requirement to seek probate of a will 

in Ontario and, when sought, probate is not normally a litigious matter. This single fact sets court 

files in estate matters quite apart from the great bulk of court proceedings.”71 As a practical matter, 

probate is necessary in some circumstances, such that individuals are not able to choose to 

safeguard their privacy by avoiding the probate process entirely. For instance, in Ontario, probate 

is generally required in order to transfer real property registered in the Land Titles system.72 Third 

parties such as banks often require probate in order to benefit from a statutory protection against 

potential liability.73 

59. Moreover, “[t]he progress of estates files is fundamentally administrative in nature in most 

cases” 74 . A probate application generally requires only a will (to the extent one has been 

identified), proof of death, notice to estate beneficiaries, and a statement of the value of the assets 

dealt with by the will. Estate administration tax is then paid upon filing the application, and a 

Certificate of Appointment of Estate Trustee will typically be issued.75 

                                                 
70  McLachlin, supra note 28 at p. 4 [Tab 4K]. 
71  Application Decision, supra note 2 at para. 28 [Tab 2B]. 
72  Macdonell et al., Macdonell, Shead and Hull on Probate Practice, 5d (Thomson Reuters, 2016) 

(“Macdonell”) at p. 296 [Tab 4G]; Miller Thomson LLP, Miller Thomson on Estate Planning, 
(Thomson Reuters, 2018) (“Miller Thomson”) at 2.20.20 [Tab 4H]. 

73  Trustee Act, RSO 1990, c T.23, s. 47; Halsbury’s Laws of Canada (online), Agriculture, 
“Transferring Farm Operations: Sales, Gifts, Death, Marital Breakdown and Financial 
Difficulties” (VII.3.(1)(b) at HAG-126 “Intestate succession”) (2018 Reissue) [Tab 4D]; Anne 
M. Reinhart, “Why do I need to probate a will?” (6 November 2011), Lerners LERNx (blog), 
online: <https://www.lerners.ca/lernx/why-do-i-need-to-probate-a-will/>. 

74  Application Decision, supra note 2 at para. 28 [Tab 2B]. 
75  Macdonell, supra note 72 at pp. 296, 303-305 [Tab 4G]. 
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60. Finally, the relevance of probate in our time is limited given that most property passes on 

death outside of the probate process. As noted by the Application Judge: (i) the use of dual wills 

(i.e. both a “primary will” and “secondary will”) enables some assets to be dealt with privately by 

one will (that is not probated), and other assets for which probate is likely needed to be dealt with 

by another probated will; and (ii) joint tenancy and inter vivos trusts enable assets to pass outside 

the probate process altogether.76 In addition, much of the wealth in modern Canada passes under 

life insurance policies and registered plans (such as RRSPs, RRIFs and TSFAs), in accordance 

with written designations that can be completely outside the probate process. Most tellingly, these 

designations are provided for by legislation, indicating a public policy in favour of privacy and the 

lack of any public interest in disclosure of these matters.77 As stated by Chief Justice Wachowich 

of the Alberta Court of Queen’s Bench in sealing a probate file, it is “quintessentially a private law 

matter that does not affect the public in any tangible way.”78 

61. The public interest in probate files is also minimal given the limited aims achieved by the 

probate system. As noted by the Application Judge: 

Details regarding the value of assets in an estate subject to public administration are 
provided in the application process primarily for the purpose of ensuring the 
assessment and collection of taxes. Details regarding the names and addresses of 
beneficiaries and administrators are provided for the purpose of ensuring that 
proper notice of proceedings has been (or can be) given to the extent required...79 

62. Recognizing that the open court principle should not be accorded the same weight in 

non-litigious matters (such as routine applications for probate) as in litigious ones would be 

consistent with the remarks of Justice Wilson in her concurring reasons in Edmonton Journal. In 

                                                 
76  Application Decision, supra note 2 at para. 29 [Tab 2B]. See also: Granovsky Estate v. Ontario 

(1998), 156 DLR (4th) 557 (Ont. Gen. Div.); Re Silver Estate (1999), 31 ETR (2d) 256 (Ont. 
S.C.J.) [Tab 4A]; Carmichael Estate (re) (2000), 46 OR (3d) 630 (Ont. S.C.J.); Silver Estate v. 
Silver (2000), 35 ETR 2d 287 (Ont. S.C.J.) [Tab 4B]; Milne Estate (Re), 2019 ONSC 579 (Div. 
Ct.); John Langbein, “The Nonprobate Revolution and the Future of the Law of Succession” 
(1984) 97 Harvard L. Rev. 1108 at 1108 [Tab 4F]; Rochwerg and Hemmings, “Will Substitute 
in Canada” (2008) 28 ETPJ 50 (“Rochwerg and Hemmings”) [Tab 4J]; Macdonell, supra note 
72 at pp. 378-379 [Tab 4G]. In Quebec, notarial wills do not require probate: see Miller 
Thomson, supra note 72 at 2.10.70 [Tab 4H]. 

77  See Rochwerg and Hemmings, supra note 76 at pp. 51, 63-65 [Tab 4J]; Oosterhoff et al., 
Oosterhoff on Wills, 8d (Thomson Reuters, 2016) at pp. 172-173, 175-178 [Tab 4I]. 

78  Re Doe Estate, 2003 ABQB 793 at para. 8. 
79  Application Decision, supra note 2 at para. 30 [Tab 2B]. 
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explaining the appropriate approach to analyzing Charter rights and freedoms, including weighing 

the freedom of expression (and the open court principle), Justice Wilson cautioned against 

“pre-judg[ing] the issue by placing more weight on the value developed at large than is appropriate 

in the context of the case”.80 Her comments have been cited with approval by this Court in 

numerous subsequent decisions.81 

63. In fundamentally administrative matters that do not involve adjudication, courts should 

give increased consideration to the nature of the information sought to be protected when 

considering the “necessity” stage of the analysis. In particular, courts should have appropriate 

regard to the need to protect from disclosure personally identifiable information (e.g. names and 

home addresses) and other private information (e.g. financial information), including as it relates to 

vulnerable minors. As noted by the Application Judge, “there is no reason to believe that there is a 

legitimate public interest” in the information contained in routine probate files.82 Such an approach 

recognizes the increased importance of, and evolving legislative and jurisprudential focus on, the 

protection of personal information, as detailed above. 

64. Finally, there is also a legitimate question as to whether the requisite degree of risk under 

the current legal test should remain the same in the context of non-litigious matters. The test 

articulated by this Court in Sierra Club calls for a “serious risk” or a “real and substantial risk” to 

an important public interest in order to satisfy the first stage of the analysis.83 In light of the weaker 

rationales for open access in administrative contexts, this Court should consider whether a lower 

standard, such as a “plausible” or “credible” risk, would be more appropriate. 

65. This Court should grant leave in order to define the appropriate analytical framework for 

restricting public access to personally identifying information contained in non-litigious and other 

                                                 
80  Edmonton Journal, supra note 45 at pp. 1353-1354. 
81  For example: R. v. Wholesale Travel Group Inc., [1991] 3 SCR 154 at p. 225; R. v. Keegstra, 

[1990] 3 SCR 697 at p. 734; R. v. Seaboyer, [1991] 2 SCR 577 at p. 647; R. v. Levogiannis, 
[1993] 4 SCR 475 at p. 483; R. v. Sharpe, 2001 SCC 2 at para. 154;  

82  Application Decision, supra note 2 at para. 33 [Tab 2B]. See also a discussion of the lack of 

public interest in probate (in Connecticut) in light of countervailing privacy concerns in: Frank 

S. Ganz, “Privacy in Probate Court: Why Connecticut Should Seal the Record” (2009) 22 

Quinnipiac Prob. L.J. 136 [Tab 4C]. 
83  Sierra Club, supra note 8 at para. 53. 
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fundamentally administrative court files. This is an important issue that the Court has never had an 

opportunity to determine. 

C. Issue 3: This Court Should Articulate What Constitutes “Objectively Discernable 
Harm” for the Purposes of the “Necessity” Stage of the Analysis 

66. This Court’s intervention is required in order to articulate what constitutes “objectively 

discernable harm” and the circumstances in which it is sufficient to satisfy the “necessity” 

requirement for discretionary orders seeking to restrict public access. 

67. In A. B. v. Bragg Communications Inc., Justice Abella, writing for a unanimous Court, held 

that the lower courts erred in failing to consider objectively discernable harm to the applicant.84 

Justice Abella stated: 

…while evidence of a direct, harmful consequence to an individual applicant is 
relevant, courts may also conclude that there is objectively discernable harm. 

…In other words, absent scientific or empirical evidence of the necessity of 
restricting access, the court can find harm by applying reason and logic.85 

68. The only guidance this Court has provided on how to assess objectively discernable harm is 

that courts can do so by “apply[ing] reason and logic”.86 Although this Court has stated that 

empirical and scientific evidence is not necessary in order to establish objectively discernable 

harm, it has not specified what, in fact, is required for a court to find that objectively discernable 

harm exists.  

69. This case demonstrates the need for guidance from this Court regarding the correct 

approach for assessing objectively discernable harm. At first instance, based on “the known facts 

(and the unknown ones)” – including the vicious murder of billionaire philanthropists by unknown 

assailant(s), for unknown motive(s) – the Application Judge found that “necessary inferences can 

be drawn” regarding the risk of harm to the physical safety of the Affected Individuals.87 The risk 

of such harm is “exceptionally grave”,88 and could crystallize following public disclosure of the 

Sealed Materials. In contrast, the Court of Appeal held that there was “no evidence that could 

                                                 
84  Bragg Communications, supra note 49 at paras. 5-9. 
85  Bragg Communications, supra note 49 at paras. 15-16. 
86  Bragg Communications, supra note 49 at para. 16. 
87  Application Decision, supra note 2 at para. 24 [Tab 2B]. 
88  Application Decision, supra note 2 at para. 31 [Tab 2B]. 
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warrant a finding that disclosure of the content of the estate files posed a real risk to anyone’s 

personal safety”.89 This inconsistency of result speaks to uncertainty in the standard for assessing 

“objectively discernable harm”. 

70. Beyond the present case, the lack of detailed guidance regarding the correct approach for 

assessing objectively discernable harm has led to judicial inconsistency across the country, which 

further calls for the intervention of this Court. On the one hand, some courts have found objectively 

discernable harm even when there was no direct evidence. By way of example:90 

(a) In R. v. Esseghaier, the Crown sought to defend a sealing order granted to avoid 

compromising ongoing investigations and the safety of an operative. In that case, the 

Ontario Court of Appeal noted that the risk of harm was “self-evident” and supported by a 

“reasonable inference” despite there being “no evidence upon which [it] can reach a 

reasoned conclusion about the seriousness to the risk of the administration of justice”.91 

(b) In Foulidis v. Foulidis, in the context of a highly publicized matrimonial dispute, the 

Ontario Superior Court of Justice granted a limited publication ban to protect against the 

risk of harm to the children. The Court found that there was “objectively discernible harm 

in this case. It may be presumed that media discussion of particular details of these 

allegations will be harmful”, particularly to the youngest of the three children.92 

71. On the other hand, some Canadian courts have refused to find objectively discernable harm, 

citing an insufficient evidentiary basis, similar to the Court of Appeal’s reasoning in the present 

case. For instance: 

(a) In R. v. Daviau, the Crown unsuccessfully applied for a publication ban regarding the 

witnesses scheduled to testify at a murder trial. The Alberta Court of Queen’s Bench 

rejected the Crown’s submission relating to objectively discernable harm because there 

was “insufficient information” and a lack of “evidentiary basis”.93 

                                                 
89  Appeal Decision, supra note 17 at para. 13, see also para. 15 [Tab 2E]. 
90  In addition, see also: C.D. v. Provincial Health Services Authority, 2019 BCSC 603 at para. 43; 

Desjardins v. Canada (Attorney General), 2018 FC 938 at para. 11. 
91  R. v. Esseghaier, 2017 ONCA 970 at para. 41. The sealing order was set aside for other reasons. 
92  L.C.F. v. G.F. (also indexed as Fouldis v. Fouldis), 2016 ONSC 6732 at para. 55. 
93  R. v. Daviau, 2016 ABQB 511 at paras. 23-26, 37, 41. 
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(b) In A.B. v. C.D. and E.F., which dealt with a publication ban and anonymization 

application in a proceeding concerning whether a child can receive treatment for gender 

dysphoria, the British Columbia Supreme Court refused to find objectively discernable 

harm to healthcare professionals and the child’s counsel. The Court held that “there was 

no evidence of a direct, harmful consequence”.94 To compound the uncertainty, the Court 

also seemed to suggest that the concept of objectively discernable harm is limited to 

circumstances where vulnerable persons are involved, such as minors.95 

72. Given the importance of judicial consistency for the rule of law and the broad application of 

the issues involved, this Court should grant leave and provide more detailed guidance on the 

correct approach for assessing objectively discernable harm. 

PART IV ~ SUBMISSIONS ON COSTS 

73. The Applicants do not seek costs on this application. 

PART V ~ ORDER REQUESTED 

74. The Applicants respectfully request that: 

(a) Leave to appeal from the Appeal Decision be granted;96 and 

(b) This Court consider and determine this application for leave to appeal, and if leave is 

granted, the appeal, on an expedited basis. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of June, 2019. 
  

  
  
  

                                                 
94  A. B. v. C.D. and E.F., 2019 BCSC 254 (“C.D. and E.F.”) at para. 70. 
95  C.D. and E.F., supra note 94 at para. 70. 
96  Further, in accordance with Justice Van Rensburg’s directions in her Order dated June 5, 2019, 

the Applicants will bring a motion to seek a further stay of the Appeal Decision pending the 

determination of the within appeal, if leave is granted. 
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