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PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 

1. Accidents happen.  People get hurt.  Litigation may ensue.  In the matrix of decision-

making within which litigants operate, the presence or absence of insurance coverage is 

fundamental.  It drives who is sued, who is let out, who is active in the litigation, who settles, and 

who – at the end of the day – will pay. 

2. Strictly speaking, coverage is the product of the terms of insurance contracts.  Some 

risks, in some circumstances, are covered, and others are not.  However, such contracts, being 

contracts, are generally subject to the common law principles that govern the relationships of 

contracting parties.  And such contracts, being contracts of insurance, are also subject to 

common law and statutory provisions that govern the special relationship arising in that context. 

3. In the first category – contract law – are the common law doctrines of waiver and 

estoppel, which can operate to deny a party to a contract the ability to assert its rights under that 

contract.  In the second category – insurance law – are the common law duty of good faith and 

fair dealing that an insurer owes to its insured, and statutory provisions that entitle strangers to 

an insurance contract to, upon obtaining judgment against an insured, claim through that insured 

to access funds available under the contract.  All four of these facets of an insurance relationship 

are in play in this appeal – and, as we shall see, all but waiver are essential to its correct 

resolution. 

4. This appeal presents the problem of an individual who obtained judgment against a 

defendant, and who seeks to recover on that judgment from that defendant’s insurer, despite an 

acknowledged policy breach that would void the defendant’s coverage under the policy’s terms.  

The problem is that in this case the insurer did not take an “off-coverage” position until after 

examinations for discovery had taken place.  It is not controversial that the insurer did not have 

actual knowledge of its insured’s policy breach until those examinations.  But nor should it be 

controversial that the insurer could have and knew it should have taken steps years prior, that 

would have led to knowledge of the same breach. 

5. The resulting question is: in what circumstances is an insurer, having opted to defend a 

claim, precluded from taking the position that it has no obligation to indemnify, due to a policy 
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breach?  When, in other words, is it too late in the litigation process for an insurer to say 

goodbye to its insured – or to those who may one day be claiming through that insured?   

6. We begin with this observation.  This Court recognized a long time ago – literally 100 

years ago, in Western Canada Accident and Guarantee Insurance Company v. Parrott (1921), 61 

S.C.R. 595 – that an insurer’s assumption and continuation of a defence could, in appropriate 

circumstances, constitute conduct capable of precluding the insurer from later denying coverage 

due to an insured’s breach.  In this, the centenary of Parrott, the Court is now called upon to 

clarify how, in the changed legal environment of 2021, the principles invoked a century ago to 

bind an insurer to a position of coverage are properly understood and applied.   

7. There is also an antecedent question relating to mootness.  This appeal is concededly 

moot due to a settlement between the parties in the courts below, reached after this Court granted 

leave to appeal.  The appellant, the Trial Lawyers Association of British Columbia (“TLABC”), 

has by way of a substitution motion assumed carriage of the appeal in this Court.  For reasons 

explained below, TLABC asks that this Court resolve the appeal despite its mootness.  To be 

precise, TLABC asks that this Court exercise its discretion to determine the order that should 

have been made, namely that made at trial and erroneously overturned by the Court of Appeal 

for Ontario. 

8. A return to first principles, with due attention to the statutory and contractual context, 

provides a ready-made solution.  The facts from which the issues emerge are clear, and the 

judgments below are likewise brief and readily understood (if also, with respect, flawed).  The 

allocation of judicial resources this case requires of this Court ought not to be great.   

9. The Court can provide clarity on the law in this area in simple terms, for the greater 

protection of insured individuals and individuals with claims against them, and for the greater 

certainty of insurers – and thereby markedly improve the conditions of civil litigation in common 

law jurisdictions across this country.  TLABC asks that this Court do so. 
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A. Background: the Caton Action 

10. This appeal arises from a tragic accident in 2006, and an ensuing judgment in 2012.  The 

key facts can be stated briefly, and are visible from the judgments below.  References to the 

record in this Part are intended only for amplification and clarification. 

11. On May 26, 2006, Steven Devecseri was the lead rider in a group of motorcyclists that 

also included Jeffrey Bradfield and Paul Latanski (trial judgment (“TJ”), at para. 9).  Devecseri 

pulled into the oncoming lane of traffic and collided head-on with a car driven by Jeremy Caton.  

In the resulting carnage, Devecseri was killed and everyone else was injured (TJ, at para. 10). 

12. Two actions were commenced: one by Bradfield, and one by Caton (TJ, at para. 12).  The 

Bradfield action settled (TJ, at para. 22), and is not of present interest.   

13. The Caton action alleged fault on the part of all three motorcyclists, and named Bradfield 

and Devesceri’s estate (among others) as defendants (TJ, at para. 13).  Caton’s statement of 

claim specifically alleged alcohol consumption by Devecseri (Appellant’s Record (“AR”), Vol. 

II, p. 50). 

14. The Caton action went to trial before a jury in June 2012.  Caton obtained judgment in 

the amount of $1,800,000.  The jury apportioned liability 90% against the estate of Devecseri, 

and 10% against Bradfield (TJ, at para. 24).  Bradfield, for his part, obtained judgment on his 

crossclaim against the estate (Court of Appeal (“CA”), at para. 21).  

15. Bradfield’s insurer was State Farm Insurance (TJ, at para. 4).  Devecseri’s insurer was the 

respondent, Royal and Sun Alliance Insurance Company of Canada (“RSA”), with whom he had 

a liability limit of $1,000,000 under a standard motor vehicle policy (TJ, at para. 6).  RSA had 

paid out $200,000 of that prior to trial (i.e., the statutory minimum coverage under s. 251 of the 

Insurance Act, R.S.O. 1990, c. 18, for which an insurer is liable to a claimant under a motor 

vehicle policy regardless of a policy breach), half to Bradfield and half to Caton (TJ, at para. 22). 
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B. RSA’s Conduct of the Litigation and Coverage Positions 

16. On June 6, 2006 – a week after the accident – RSA appointed Tom Eddy of 

Eddy/O’Hearn Insurance Adjusters (TJ, at para. 14).  According to Eddy, the appointment of an 

outside adjuster occurred because this was a “serious accident” (AR, Vol. XI, p. 124(6)).  

17. Eddy’s instructions included the following: 

PLEASE OBTAIN A SIGNED CONSENT FROM THE 

EXECUTOR’S [sic] OF THE INSURED’S ESTATE 

ALLOWING US TO OBTAIN ANY AND ALL INFORMATION 

WITH REGARD TO THIS ACCIDENT FROM THE 

INVESTIGATING POLICE SERVICE AND THE CORONER 

(DEATH CERTIFICATE).  [TJ, at para. 52; AR, Vol. VIII, p. 47; 

capitalization in original; underlining added] 

18. About these instructions, the Court of Appeal stated: “[a]ccording to the adjuster, this 

form was a ‘list of non-mandatory, suggested areas to investigate’” (at para. 12).  In fact that was 

the import of the evidence of RSA’s Head Office Claims Representative (or “Head Office 

Claims Specialist”), not the adjuster Eddy (TJ, at para. 57; see AR, Vol. XII, pp. 84(14), 94(8-

27)) – and the trial judge specifically rejected that evidence (TJ, at para. 59).  Eddy, for his part, 

agreed that obtaining the coroner’s report was part of his mandate (AR, Vol. XI, pp. 127(19-22), 

143(5-7); and see TJ, at para. 54). 

19. Eddy reported to RSA on September 25, 2006, setting out various steps he had taken, and 

various inquiries still to be made.  He stated that he could “easily” obtain the coroner’s report, 

but asked if RSA’s “AB [i.e., accident benefits] adjuster” could do so instead (TJ, at para. 53).   

20. By the time Eddy reported to RSA, the coroner’s report had been completed, on August 

29, 2006.  That date, or soon thereafter, is the moment at which RSA could have obtained 

knowledge of Devecseri’s policy breach.  The trial judge found that the report was “available for 

release” then (TJ, at para. 63).  (Eddy obtained an authorization from Devecseri’s widow for 

other documents, but, contrary to his instructions, the coroner’s report was not among them: see 

AR, Vol. XI, pp. 137(18-26), 146(30)-147(10), 151(20-28).) 
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21. The report stated that Devecseri’s blood alcohol level was 31 mg/100 ml (TJ, at para. 19).  

This necessarily meant that Devecseri was in breach of his policy at the time of the accident: as 

an M2-class motorcycle driver, his coverage was zero-tolerance with respect to alcohol (TJ, at 

para. 10).  Eddy and RSA knew this (TJ, at para. 55; see also AR, Vol. XI, p. 130(23)-131(26)).  

Eddy acknowledged at trial, and his report reflects, that investigating policy violations was part 

of his mandate (TJ, at paras. 53-54). 

22. Eddy did not do anything to obtain the coroner’s report, despite his instructions.  Neither 

did anyone at RSA, despite Eddy’s request of them.  The trial judge found that “Eddy could not 

explain, when pressed in cross-examination, why neither he nor the AB adjuster took any steps 

to obtain a copy of the Coroner’s report” (TJ, at para. 56). 

23. Eddy concluded his investigation on February 28, 2007.  The Court of Appeal stated that: 

RSA’s adjuster interviewed Bradfield and Latanski as part of his 

investigation.  Neither told the adjuster that Devecseri had been 

drinking before the accident.  [para. 16] 

Again, that is not what the trial judge found.  The trial judge found that Latanski and Bradfield 

had been uncooperative with Eddy and had “refused to be interviewed” by him (TJ, at para. 61; 

and see, re: Bradfield: AR, Vol. XI, pp. 182(24)-183(4), 187(11-13), 190(13)-191(10), and re: 

Latanski: AR, Vol. XI, pp. 171(13-27), 179(11-31), 181(30)-182(1), 187(14-16), 190(13-20), 

191(11-17), 193(14)-194(7)).   

24. Caton’s action was commenced on May 27, 2008 (TJ, at para. 13).  RSA retained Stuart 

Forbes to defend the estate of Devecseri on August 3 (TJ, at para. 15), and he delivered a notice 

of intent to defend on August 13, 2008 (TJ, at para. 65).  A statement of defence and crossclaim 

followed on February 20, 2009 (TJ, at para. 16). 

25. It was clear to the parties, including Bradfield, that RSA was conducting Devecseri’s case 

and had retained Forbes (see AR, Vol. II, p. 56; Vol. IV, p. 190; Vol. VIII, pp. 144-146; Vol. IX, 

pp. 62, 77, 79, 92, 94, 109, 111, 113, 119).  This was not controversial at trial. 

26. On June 25, 2009, all counsel attended discoveries of Latanski and Bradfield (TJ, at para. 

17).  Latanski gave evidence that, as the trial judge summarized, “he [Latanski] observed 



6 

 

Devecseri and Bradfield consuming beer at an Oshawa restaurant/bar shortly before the 

accident” (TJ, at para. 17).  June 25, then, is the moment at which RSA acquired actual 

knowledge of the facts giving rise to the policy breach. 

27. Evidently this caused the administrator of Devecseri’s estate to step aside (TJ, at para. 

20).  Forbes initially volunteered to bring a “WAGG motion” (so named for D.P. v. Wagg 

(2004), 239 D.L.R. (4th) 501 (Ont. C.A.), governing disclosure of documents from criminal 

proceedings in civil proceedings), to obtain the coroner’s report (TJ, at para. 66).  But he later 

declined to do so, finding a conflict of interest between the interests of Devecseri’s estate and 

those of RSA, since – in the words of the trial judge – he “did not wish to take any steps that 

could be interpreted as a waiver of rights by RSA” (TJ, at para. 66).   

28. Caton’s counsel proceeded to obtain the report instead, and provided it to all parties on 

October 28, 2009 (TJ, at para. 19). 

29. In the meantime, on July 6, RSA had instructed Forbes to remove his firm as solicitor of 

record for Devecseri’s estate, and to add RSA as a statutory third party pursuant to s. 258(14) of 

the Insurance Act, which reads: 

Where an insurer denies liability under a contract evidenced by a 

motor vehicle liability policy, it shall, upon application to the 

court, be made a third party in any action to which the insured is a 

party and in which a claim is made against the insured by any party 

to the action in which it is or might be asserted that indemnity is 

provided by the contract, whether or not the insured enters an 

appearance or defence in the action.  [TJ, at para. 20] 

30. The Court of Appeal stated that “the litigation administrator for the estate and Caton’s 

counsel agreed there was no difference in the defence of the action whether RSA added itself as 

a statutory third party or was a defendant in the action” (at para. 49; emphasis added).  This point 

will be addressed in due course.  For now, it can be observed that the trial judge did not make a 

finding to that effect.  It is also not clear how the estate administrator or plaintiff’s counsel could 

opine on the “defence of the action”, whether in respect of RSA specifically or writ large. 
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C. The Judgments Below 

(1) Ontario Superior Court of Justice (Sosna J., 2018 ONSC 4477) 

31. The proceedings giving rise to this appeal were commenced pursuant to s. 258(1) of the 

Insurance Act, which reads:  

Any person who has a claim against an insured for which 

indemnity is provided by a contract evidenced by a motor vehicle 

liability policy, even if such person is not a party to the contract, 

may, upon recovering a judgment therefor in any province or 

territory of Canada against the insured, have the insurance money 

payable under the contract applied in or towards satisfaction of the 

person’s judgment and of any other judgments or claims against 

the insured covered by the contract and may, on the person’s own 

behalf and on behalf of all persons having such judgments or 

claims, maintain an action against the insurer to have the insurance 

money so applied.  [emphasis added] 

32. The provision thus confers upon a person who obtains judgment against someone 

indemnified under a motor vehicle liability policy, both (1) a right to the insurance money 

payable under the contract, and (2) a right to bring a direct action against the insurer for that 

money.  Bradfield had obtained judgment against Devecseri on his crossclaim, and on that 

footing brought the direct action against RSA, seeking a declaration of entitlement to the 

$800,000 in insurance money that he argued remained available as indemnity under RSA’s 

policy with Devecseri (at paras. 1-2).  

33. The trial judge framed the issue as whether RSA continued to be obliged to indemnify 

Devecseri’s estate, despite his breach of the policy, due either to waiver by RSA of its right to 

rely on the policy violation, or RSA being estopped by its conduct from doing so (at para. 7). 

34. Justice Sosna took the view that in this case, as in Rosenblood Estate v. Law Society of 

Upper Canada (1989), 37 C.C.L.I. 142 (Ont. H.C.), aff’d 16 C.C.L.I. (2d) 226 (Ont. C.A.), and 

Logel Estate v. Wawanesa Mutual Insurance Company (2008), 67 C.C.L.I. (4th) 61 (Ont. S.C.J.), 

aff’d 2009 ONCA 252, 70 C.C.L.I. (4th) 188, RSA’s adoption of an off-coverage position came 

“much too late” (at para. 51, quoting Holland J. in Rosenblood).   
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35. Justice Sosna considered that, as in Logel, RSA’s conduct in defending the claim until 

discovery “amounted to a waiver by conduct of Devecseri’s breach” (at para. 69; emphasis 

added).  Justice Sosna held further that, as in Rosenblood, “prejudice is presumed where – as in 

the present matter – the insurer persisted for almost three years in its defence through production 

and discovery” (at para. 70).  Having found waiver on this basis, the trial judge did not consider 

it necessary to consider the issue of estoppel. 

36. Justice Sosna therefore granted judgment for Bradfield. 

(2) Court of Appeal for Ontario (Doherty, Harvison Young, and Thorburn JJ.A., 2019 

ONCA 800) 

37. The Court of Appeal allowed RSA’s appeal, and set aside the trial judgment, for reasons 

given by Thorburn J.A.   

38. Justice Thorburn began with the observation that both waiver and estoppel “require 

‘knowledge’ of the policy breach” (at para. 31).  The Court of Appeal calibrated the requisite 

knowledge for both doctrines at the level of “actual knowledge”.  Justice Thorburn said: 

Knowledge is established where the insurer has actual knowledge 

of the material facts constituting a policy breach, whether or not 

the insurer appreciates the significance of those facts to its 

obligation to defend.  [para. 51] 

Justice Thorburn emphasized that “actual knowledge” means actual knowledge: 

The knowledge requirement is not whether the insurer could obtain 

the material facts but whether they did have the material facts 

necessary to enable them to know of the policy breach.  [para. 53; 

italics in original] 

39. Because RSA did not have actual knowledge (para. 52), and expressed no clear intention 

to forego its right to deny coverage (para. 54), the Court of Appeal concluded that “RSA did not 

waive its right to rely on the policy breach nor was it estopped from relying on the breach” (at 

para. 57). 
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40. The Court of Appeal found that in any event there was no prejudice to Devesceri’s estate, 

even if prejudice could be presumed (at para. 49).  Justice Thorburn said that “the only evidence 

at trial was even [sic] if RSA had invoked the policy breach earlier, the defence would not have 

been any different” (at para. 55).  The Court of Appeal does not appear to have considered the 

significance of, or potential for, prejudice to persons claiming through the estate, in particular 

Bradfield. 

D. The Proceedings in this Court 

41. This Court granted leave to appeal on April 23, 2020.  On June 11, 2020, counsel for 

TLABC wrote to counsel for Bradfield and RSA, to “advise that TLABC intends to seek leave to 

intervene and will apply to be an appellant if necessary, in the event of a discontinuance or 

similar step” (AR, Vol. II, p. 118). 

42. The record discloses that, sometime in June, Bradfield’s insurer State Farm (now 

Desjardins) settled with RSA for an undisclosed sum (AR, Vol. II, p. 140; note that RSA’s 

affiant does not specify whether the settlement occurred before or after TLABC’s June 11 

notice).  Correspondingly, on June 22, 2020, Bradfield filed a discontinuance of this appeal.   

43. As promised, TLABC then filed a motion under this Court’s Rule 18(5) on June 29, 

seeking to be added or substituted as an appellant, on the basis that its carriage of the appeal had 

become necessary to enable the Court to resolve the questions of public importance that the 

appeal presented (AR, Vol. II, pp. 102-120).  Rule 18(5) reads: 

In any proceeding, the Court or a judge may order that a party be 

added, substituted or removed if, in the opinion of the Court or the 

judge, the addition, substitution or removal is necessary to enable 

the Court to adjudicate the questions in issue. 

44. On September 24, 2020, Justice Rowe granted TLABC’s motion, and substituted TLABC 

as the appellant in this appeal.  The style of cause was updated accordingly.  Justice Rowe 

“deferred” RSA’s request for solicitor and client costs (AR, Vol. II, p. 164). 

45. The appeal resumed progress. 
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PART II – QUESTIONS IN ISSUE 

46. The ultimate question on this appeal is whether RSA was capable of setting up 

Devecseri’s policy breach as a defence to Bradfield’s s. 258 action. 

47. Resolving that question engages several issues, which may be stated this way: 

(1) Should the Court exercise its discretion to decide this case, despite it having 

become moot? 

(2) How does the Insurance Act scheme interact with the doctrines of waiver and 

estoppel, with respect to rights under an insurance contract? 

(3) When will an insurer’s assumption and continuation of the defence of an action 

amount to an assurance of coverage for purposes of estoppel? 

(4) What amounts to “detrimental reliance” upon an assurance of that kind? 

PART III – ARGUMENT 

48. In brief: the right approach integrates well-established principles of estoppel with the 

distinctive statutory and common law context governing insurance contracts.   

49. Section 258 (and equivalent claim-through provisions) create a legal relationship not only 

between the insurer and the insured, but also between the insurer and those who will have a 

statutory right of action against the insurer, and substantive right to the insurance money, in the 

event they obtain judgment.   

50. The insurer’s election to defend, and persistence in that, amounts to an assurance both to 

the insured and to claimants against the insured – the other participants in the relationship – as to 

the presence of coverage, because the insurer’s duty of good faith includes an ongoing duty of 

reasonably diligent investigation of coverage.   

51. Both insureds and claimants can reasonably rely on that duty to have been discharged and 

for coverage issues to have thus been addressed at an early stage of the dispute.  The conduct of 
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litigation, by all parties, is necessarily affected by belief in coverage, once the litigation has made 

significant progress.  Estoppel thereby arises.  It is that simple. 

52. First, however, there is the matter of mootness. 

A. The Court Should Decide This Case 

53. This appeal is concededly moot, due to the settlement between Bradfield and RSA.  

There is no longer a “live controversy or concrete dispute” about the indemnity Bradfield 

claimed against RSA, which was the substratum of the litigation in the courts below: 

Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, at p. 357.   

54. Nonetheless the Court retains a discretion to hear and decide moot appeals.  In Borowski, 

Sopinka J. identified three criteria relevant to the Court’s exercise of its discretion: (1) the need 

for “an adversarial context” (at p. 358); (2) the concern for “judicial economy” (at p. 360); and 

(3) sensitivity to the Court’s “role as the adjudicative branch in our political framework” (at p. 

362). 

55. There is an evident convergence between the factors governing the Court’s discretion in 

respect of mootness, and its discretion in respect of public interest standing: for the latter, see 

Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence 

Society, 2012 SCC 45, [2012] 2 S.C.R. 524 (“DESW”), at paras. 35 et seq.  Justice Cromwell, for 

the Court, set out the following three factors controlling the court’s discretion in respect of public 

interest standing: (1) whether there is a serious justiciable issue raised; (2) whether the 

plaintiff  has  a real stake or a genuine interest in it; and (3) whether, in all the circumstances, the 

proposed suit is a reasonable and effective way to bring the issue before the courts (at para. 37).   

56. The factors in the two inquiries substantially overlap.  The “serious justiciable issue” 

question keeps the Court within its “proper constitutional role” (per the third Borowski concern; 

see DESW, at para. 40).  The question about the nature of the plaintiff’s interest “reflects the 

concern for conserving scarce judicial resources” (per the second Borowski concern; see DESW, 

at para. 43).  And the reasonableness of the proposed way forward ought properly to bring 

together all three of the Borowski concerns. 
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57. This alignment of considerations makes sense.  Public interest standing cases are actually 

moot from the get-go.  There is no concrete, tangible dispute between a public interest litigant 

and the defendant, nor likely has there ever been, which is why the court must take care to 

“screen out the mere busybody” (see DESW, at para. 41).  Exercising discretion to grant public 

interest standing is exercising discretion to hear a case that is moot from its inception. 

58. Applying those principles here – and whether viewed through the Borowski or the DESW 

lens – the Court ought to exercise its discretion to decide this case.  The paragraphs that follow 

will organize the analysis around the DESW factors, as they are somewhat more comprehensive 

of the relevant considerations. 

59. First, the issues raised here are serious and justiciable.  Justiciability is of no concern 

whatsoever: courts routinely decide questions of indemnity.  That the issues are serious – both 

sufficiently serious, and sufficiently “important” (DESW, at para. 42) – is reflected in the Court’s 

decision to grant leave on the Supreme Court Act’s statutory criterion of “public importance” 

(R.S.C. 1985, c. S-26, s. 40(1)): see R. v. Poulin, 2019 SCC 47, at para. 23, per Justice Martin for 

the majority.   

60. Thousands of personal injury claims are commenced across this country every year.  The 

conduct of those claims, and of other litigation involving insurance (such as construction claims 

and claims against professionals) is guided directly by insurers’ determinations of whether or not 

to defend and indemnify, and indirectly by litigants making decisions based on the availability of 

coverage – both their own and that of other parties.   

61. While many of this Court’s public interest standing and mootness cases involve 

constitutional questions, it is not only constitutional questions that are “serious” ones.  “Public 

interest litigation” is characterized not by the area of substantive law it raises but by the presence 

of “issues of public importance that transcend [the public interest litigant’s] immediate interests”: 

DESW, at para. 73.  As such, private law questions of systemic and constant, day-in-and-day-out 

importance to the civil litigation system are not by any means less worthy of public interest 

standing.  And, as Part II signalled, the important issues this case raises are “pure question[s] of 

law”, going to the structure of the analysis in this context – not merely a case-specific question of 

indemnity or lack thereof per se: Poulin (majority), at para. 23. 



13 

 

62. Moreover, the issues in this case have “not yet received comprehensive treatment in the 

jurisprudence” (Poulin (majority), at para. 22) – far from it.  Parrott is the most similar case 

from this Court, and it is 100 years old.  Each of the five judges that heard the case gave his own 

judgment.  The facts were that the insurer acquired “full knowledge of the breach” from 

discovery, proceeded to trial in any event, and the insured was prevented by the insurer’s 

continuation of the defence from “making the best terms possible” with the claimant against him 

(see p. 606, per Mignault J.) – meaning that the degree of the insurer’s knowledge and the 

quality of the insured’s detrimental reliance did not require consideration in any depth.   

63. Even so, Mignault J. suggested that it should not be necessary for the insured to show 

prejudice (at p. 606).  Other judges took different views: for instance, that sufficient knowledge 

could be inferred on a lesser basis than the admissions on discovery (p. 598, per Idington J.), and 

that prejudice could be “implied” from the insurer’s continuation of the defence (p. 603, per 

Anglin J.).  Doctrinally, there was no majority as to whether the insurer’s conduct amounted to 

waiver, estoppel or something else.  In short, no clear rule emerges from Parrott.  All that we 

know is that the continuation of a defence can, in some circumstances, bind the insurer to an on-

coverage position. 

64. Nor can any certainty be found in the cases of Canada’s appellate courts.  Perhaps 

nothing is more telling in this respect than the fact that the jurisprudence of the court below 

appears to be on a collision course with itself.  On August 26, 2019 – just six weeks before the 

judgment appealed from – the Court of Appeal for Ontario decided The Commonwell Mutual 

Insurance Group v. Campbell, 2019 ONCA 668.  In that case, the court upheld an application 

judge’s finding that the insurer’s decision to conduct a defence for a 10-month period, through 

the pleadings stage and into the exchange of information (but short of examinations for 

discovery), was conduct sufficient to give rise to estoppel (at para. 13).  The court also took a 

strikingly different approach to detrimental reliance, stating simply: 

We do not accept that to prove prejudice Mr. Campbell is obliged 

to identify missteps that have occurred; this is an unrealistic and 

unnecessary burden to impose at this stage in the litigation.  The 

immediate point is that as a result of Commonwell’s conduct, Mr. 

Campbell allowed Commonwell to prosecute the defence of his 
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case for close to a year without taking charge of his own defence.  

[para. 15] 

In Bradfield’s case, the Court of Appeal did not refer to its own decision in Commonwell Mutual.   

65. This is not a case where the question at issue was addressed only glancingly in the court 

below (cf. Poulin, at para. 140, per Justice Karakatsanis, dissenting).  Here it has been addressed 

directly – but twice, and in very different ways.  Likewise it cannot be said that there is anything 

resembling a “unanimous line of cases”, or “30 years of consistent case law”: cf. Poulin 

(dissent), at paras. 141-142. 

66. The contradiction in the Ontario jurisprudence, with respect, creates intolerable 

conditions for civil litigants in that Province.  They cannot know what approach will be taken to 

basic questions that go directly to the manner in which their litigation is conducted.  This attracts 

the observation that while “a decision not to adjudicate this appeal might save this Court some 

resources in the short term, it would undoubtedly cost other courts and justice system 

participants additional resources in the longer term”: Poulin (majority), at para. 24 (italics in 

original).  There is a “clear ‘social cost in leaving the matter undecided’”, arising from the reality 

that clarity will only then come if more litigants are subjected to late off-coverage positions, with 

ensuing coverage litigation governed by conflicting Court of Appeal decisions, until one 

eventually climbs the appellate ladder back to this Court: Poulin (majority), at para. 24, quoting 

Borowski, at pp. 361-362.  Leaving these issues to be fought out in inevitable future disputes 

“does not serve the goal of preserving scarce judicial resources”: DESW, at para. 70. 

67. Second, TLABC has a genuine “real and continuing” interest flowing from its mandate to 

protect the rights of individuals who come before the courts, as described in the affidavit 

evidence adduced on its motion to be substituted as the appellant: DESW, at para. 43.  TLABC is 

a society with a membership of approximately 1,500 legal professionals, many of whom act as 

plaintiffs’ counsel in personal injury litigation (AR, Vol. II, p. 113).  (For clarity, this evidence is 

not admissible on the merits of the appeal, but should be admissible for purposes of the Court’s 

exercise of discretion.)   

68. TLABC’s mandate includes protecting the rights of individuals like Bradfield, who seek 

indemnity from an insured co-defendant.  It also includes advancing the rights of insured 
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individuals, who have been led (one way or another) to believe they are protected by their 

insurance policy, and have been content on that basis to allow the insurer to conduct their 

defence (at least for a time).  And it also includes plaintiffs: plaintiffs who may have spent 

considerable time and money in the development of a claim against a defendant (including, for 

instance, on the preparation of expert reports), only to discover late in the day that their efforts 

and expenditures will be for naught, because there is no insurance, and any judgment will be dry.   

69. In pursuit of its mandate, TLABC has shouldered the burden of assuming carriage of this 

appeal, as it has before this Court previously: see Trial Lawyers Association of British 

Columbia v. British Columbia (Attorney General), 2014 SCC 59, [2014] 3 S.C.R. 31, at para. 8.   

70. Given the nature of TLABC’s mandate and the context of this case, there are no 

inequities arising from proceeding with this appeal.  Resolving a question of insurance coverage 

in favour of a claimant is a far cry from seeking to stiffen the sentence of a dead man: cf. Poulin 

(dissent), at para. 143.  RSA is well-resourced and will defend its interests as an insurer to the 

extent it considers appropriate, without risk of further financial exposure in any event.  As for the 

interests of individuals, the circumstances of this case show that TLABC is in fact better 

positioned to advance Bradfield’s perspective on the questions in issue than Bradfield’s 

subrogated insurer would have been.  State Farm / Desjardins was necessarily conflicted: zealous 

pursuit of Bradfield’s interests in this Court would, if successful, have prejudiced its ability to go 

off-coverage in other cases.   

71. Cases usually do not settle on the steps of the Supreme Court of Canada.  When leave to 

appeal is granted, the newly-minted appellant is exhilarated by his chance at redemption in our 

highest court; while the respondent, having won below, is not without reason for maintaining 

confidence in its position.  A vigorous contest ensues.  But when a case instead settles following 

a leave grant, one must wonder why.  It is hard to believe that Bradfield’s insurer and RSA 

suddenly discovered common ground on the value of RSA’s exposure in June 2020, after over 

eight years of coverage litigation between them, and several rejected settlement offers (AR, Vol. 

II, p. 140).   

72. Much more likely is that Bradfield’s insurer had a sudden case of buyer’s remorse, 

because the approach to both knowledge and prejudice taken by the Court of Appeal is very 
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insurer-friendly.  Why spoil a good thing for the sake of one claim?  It is fair to ask whether that 

is the question Bradfield’s insurer asked itself (bearing in mind that Bradfield had personally 

settled and been paid out, such that Bradfield’s insurer no longer owed him any duties). 

73. Finally, proceeding with TLABC’s involvement and assistance as the appellant is a 

reasonable way of resolving an appeal that this Court had already, in effect, decided to decide.  

The interpolation of the parties’ settlement – quite possibly, with notice of TLABC’s intention to 

seek to carry the appeal forward in any event (see AR, Vol. II, p. 114) – ought not to thwart the 

public interest in bringing clarity to the law.  The exceptional circumstances of RSA’s post-leave 

settlement justified Justice Rowe’s exceptional order, and now warrant an exercise of discretion 

that allows TLABC to finish the job. 

74. To that end, TLABC has taken up Bradfield’s position on the merits, while also bringing 

the wider perspective and resources of a suitable public interest litigant: DESW, at para. 74.  It 

has a holistic perspective, grounded in the interests of individuals generally, and specifically 

claimants and insured individuals: DESW, at para. 51; and see Delta Air Lines Inc. v. Lukács, 

2018 SCC 2, [2018] 1 S.C.R. 6, at para. 50, per Justice Abella, dissenting (public interest 

standing enables a court or tribunal to “ensure that it benefits from contending points of view that 

are advanced by those best placed to advance them”).   

75. TLABC has provided the Court with the entire record at trial, to ensure the Court’s 

adjudicative function is not impaired for want of an adequate evidentiary foundation on which to 

base the analysis.  In any event, as the Court of Appeal pointed out, the facts are not 

controversial (at para. 11), and the issues present themselves to this Court “in a sufficiently 

concrete and well-developed factual setting”: DESW, at para. 51. 

76. The Court should exercise its discretion to decide this appeal. 

B. The Interaction Between the Common Law and the Statutory Scheme 

77. On the merits, the first step is to set the table: to identify the relevant common law 

doctrines, and situate them within the statutory framework governing the relevant relationships.  

That framework is predominantly in the Insurance Act. 
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78. The common law necessarily yields to a contrary statutory enactment: Canada (Attorney 

General) v. TeleZone Inc., 2010 SCC 62, [2010] 3 S.C.R. 585, at para. 67.  A statute can also, 

potentially, create conditions that inform the application of the common law. 

(1) The Doctrines of Waiver and Estoppel 

79. At trial and in the Court of Appeal, Bradfield relied on both waiver and estoppel to 

ground his argument that RSA was precluded from denying coverage.  As noted, waiver 

succeeded at trial, but both doctrines were found inapplicable on appeal. 

80. With respect to waiver, the common law sets a high bar.  That is so for good reason.  A 

party to a contract should not lightly be found to have gratuitously surrendered a right it 

possesses under that contract.  This Court set out the applicable test, and its rationale, succinctly 

in Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co., [1994] 2 S.C.R. 490: 

Waiver will be found only where the evidence demonstrates that 

the party waiving had (1) a full knowledge of rights; and (2) an 

unequivocal and conscious intention to abandon them.  The 

creation of such a stringent test is justified since no consideration 

moves from the party in whose favour a waiver operates.  An 

overly broad interpretation of waiver would undermine the 

requirement of contractual consideration.  [p. 500; and CA, at para. 

32] 

81. Certainly it is possible that common law waiver by an insurer could be established.  In 

Saskatchewan River Bungalows itself, waiver was found where the insurer made a written 

demand for payment of a premium with knowledge that the policy was “out of force” for want of 

payment (at pp. 500-501).  But the requirements of full knowledge and unequivocal intention 

will tend to make such cases rare.   

82. Estoppel is quite different.  Its lens is wider.  It is animated by fairness, justice, and 

equity.  In Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53, at para. 51, the Court adopted Lord 

Denning’s overarching statement of the law in Amalgamated Investment & Property Co. (In 

Liquidation) v. Texas Commerce International Bank Ltd., [1982] 1 Q.B. 84 (C.A.): 

The doctrine of estoppel is one of the most flexible and useful in 

the armoury of the law.  But it has become overloaded with cases.  
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That is why I have not gone through them all in this judgment.  It 

has evolved during the last 150 years in a sequence of separate 

developments: proprietary estoppel, estoppel by representation of 

fact, estoppel by acquiescence, and promissory estoppel.  At the 

same time it has been sought to be limited by a series of maxims: 

estoppel is only a rule of evidence, estoppel cannot give rise to a 

cause of action, estoppel cannot do away with the need for 

consideration, and so forth.  All these can now be seen to merge 

into one general principle shorn of limitations.  When the parties to 

a transaction proceed on the basis of an underlying assumption — 

either of fact or of law — whether due to misrepresentation or 

mistake makes no difference — on which they have conducted the 

dealings between them — neither of them will be allowed to go 

back on that assumption when it would be unfair or unjust to allow 

him to do so.  If one of them does seek to go back on it, the courts 

will give the other such remedy as the equity of the case demands.  

[p. 122; see also Cowper-Smith v. Morgan, 2017 SCC 61, [2017] 2 

S.C.R. 754, at para. 16] 

83. Despite Lord Denning’s complaints of case-overload, and excessive categorization and 

dependence on maxims, this Court has stopped short of following him to “one general principle 

shorn of limitations”.  In Ryan itself, Bastarache J. stated for the Court that the “jurisprudence 

discloses six types of estoppel” (para. 52) – of which two, estoppel by convention and estoppel 

by representation, were at issue and discussed.  Cowper-Smith more recently maintained the 

practice of distinctive categorization within estoppel, when McLachlin C.J. said that “proprietary 

estoppel can do what other estoppels cannot — it can found a cause of action” (at para. 17).   

84. Accepting for present purposes that several categories of estoppel persist, the one that is 

of greatest interest in this case is promissory estoppel.  The leading case on promissory estoppel 

remains Maracle v. Travelers Indemnity Co. of Canada, [1991] 2 S.C.R. 50.  Speaking for a 

unanimous Court, Sopinka J. said: 

The principles of promissory estoppel are well settled.  The party 

relying on the doctrine must establish that the other party has, by 

words or conduct, made a promise or assurance which was 

intended to affect their legal relationship and to be acted on.  

Furthermore, the representee must establish that, in reliance on the 

representation, he acted on it or in some way changed his position.  

[p. 57; emphasis added] 
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85. It can at once be noticed that the focus of this doctrine differs from that of waiver.  There 

is a shift in perspective, away from zeroing narrowly in on the state of mind and conduct of the 

person giving the alleged waiver, to instead considering the interests of both participants in the 

“legal relationship”.  “Full knowledge” is not a prerequisite in estoppel; instead, the 

intentionality of the promise or assurance is the key.  The fairness and justice that give rise to the 

estoppel are then made complete by the detrimental reliance of the person receiving the promise 

or assurance.   

86. In this light, respectfully, it was incorrect for the Court of Appeal to have treated waiver 

and estoppel as equivalently requiring “actual knowledge” of the policy breach (at paras. 31, 51).  

Only waiver does. 

87. Where the law instead creates presumed or constructive knowledge, that will suffice to 

ground the intentionality that estoppel requires.  In such a context – of which the present case is 

an example, as discussed below – the requisite intention flows from deliberate words or conduct 

that the promisor ought to have known would affect the legal relationship, and be acted on. 

88. The next step is to consider how these doctrines are changed or influenced by the 

Insurance Act regime governing the relationships in this case. 

(2) The Insurance Act Scheme 

89. The legislative scheme of the Insurance Act is relevant here in four ways. 

90. First, s. 131, as it read at the relevant time, curtailed the common law of waiver.  

Subsection (1) read: 

No term or condition of a contract shall be deemed to waived by 

the insurer in whole or in part unless the waiver is stated in writing 

and signed by a person authorized for that purpose by the insurer. 

Importantly, the statute did not say anything about estoppel. 

91. Justice Thorburn correctly pointed out that s. 131(1) required “written waiver of the 

breach” (at para. 40); cf. Logel, at para. 18. 
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92. Section 131 has since been amended, effective July 1, 2016.  It now deals both with 

waiver and estoppel (and its heading correspondingly now reads, “Waiver and estoppel”; 

previously it read, “Waiver of term or condition”).  The new provision reads as follows: 

The obligation of an insured to comply with a requirement under a 

contract is excused to the extent that, 

(a) the insurer has given notice in writing that the insured’s 

compliance with the requirement is excused in whole or in part, 

subject to the terms specified in the notice, if any; [the waiver 

provision] or 

(b) the insurer’s conduct reasonably causes the insured to believe 

that the insured’s compliance with the requirement is excused in 

whole or in part, and the insured acts on that belief to the insured’s 

detriment [the estoppel provision]. 

93. The legislative change is corroborative of the prior version’s intention to treat the law of 

estoppel as untouched.  It also reflects a change in approach: from one that limited the common 

law of waiver to exclude waiver by conduct, to one that creates a positive statutory right in the 

insured to treat “a requirement under a contract [as] excused”, in the two sets of circumstances 

where the statutory language is met.  The pre-2016 approach remains prevalent throughout the 

eastern common law Provinces: Insurance Act, R.S.N.B. 1973, c. I-12, s. 109; Insurance Act, 

R.S.N.S. 1989, c. 231, s. 35; Insurance Act, R.S.P.E.I. 1988, c. I-4, s. 94; and Insurance 

Contracts Act, R.S.N.L. 1990, c. I-12, s. 12.  The 2016 amendment reflects a migration to the 

permissive approach taken throughout the western Provinces: Insurance Act, R.S.B.C. 2012, c. 1, 

s. 14; Insurance Act, R.S.A. 2000, c. I-3, s. 521; The Insurance Act, S.S. 2015, c. I-9.11, ss. 8-14; 

and The Insurance Act, C.C.S.M. c. 140, s. 123. 

94. It might be noted that, in post-2016 Ontario and in the western Provinces, permission in 

one instance does not also impliedly amount to preclusion in another.  That is, the new Insurance 

Act ought not to be taken as exhaustive of the circumstances in which waiver or estoppel might 

be found.  As this Court held in Saskatchewan River Bungalows, “[t]he Insurance Act does not 

‘codify’ the whole law of insurance; it merely imposes minimum standards on the industry” (at 

p. 505). 
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95. In any event, it is the pre-2016 Insurance Act that applies to this case, and it explicitly 

rules out the “waiver by conduct” found by the trial judge here (at para. 69).  This case always 

ought to have been about estoppel instead. 

96. Second, the Insurance Act creates a “legal relationship” between an insurer and those 

who may obtain judgment against its insured.  That is what s. 258(1) does.  Again, for 

convenience, it reads: 

Any person who has a claim against an insured for which 

indemnity is provided by a contract evidenced by a motor vehicle 

liability policy, even if such person is not a party to the contract, 

may, upon recovering a judgment therefor in any province or 

territory of Canada against the insured, have the insurance money 

payable under the contract applied in or towards satisfaction of the 

person’s judgment and of any other judgments or claims against 

the insured covered by the contract and may, on the person’s own 

behalf and on behalf of all persons having such judgments or 

claims, maintain an action against the insurer to have the insurance 

money so applied.  [emphasis added] 

97. The underlying premise of promissory estoppel is a pre-existing legal relationship: see 

Ecobase Enterprises Inc. v. Mass Enterprise Inc., 2017 BCCA 29, at para. 10.  And while it is 

therefore true that promissory estoppel cannot found a cause of action in the air (per Cowper-

Smith), here, it is the statute that bridges the gap between the claimant and the insurer, by 

creating a procedural right of action and substantive right to the insurance money, upon 

judgment.  Such provisions in essence amount to a statutory modification of privity of contract.  

Thus there are not one, but two legal relationships visible here: there is that of insurer and 

insured; and that of claimants against the insurer under s. 258. 

98. There is an obvious legal relationship between an insurer and an insured: it is their 

contract.  But this Court has never said that for promissory estoppel to apply, the relationship 

must be contractual.  Lord Denning M.R. specifically rejected that view.  Referring to Spencer 

Bower’s book on estoppel by representation, the Master of the Rolls said, “[h]e suggests that 

promissory estoppel is limited to cases where parties are already bound contractually one to the 

other.  I do not think it is so limited”: Evenden v. Guildford City Football Club Ltd., [1975] 3 All 

E.R. 269 (C.A.), p. 273.   
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99. What little can be found in this Court’s cases indicates that Lord Denning was right about 

that.  The concurring judgment of Binnie J. (for himself and McLachlin C.J.) in Mount Sinai 

Hospital Center v. Quebec (Minister of Health and Social Services), 2001 SCC 41, [2001] 2 

S.C.R. 281, found in obiter a sufficient legal relationship between a hospital and a Minister in 

respect of statutory permitting.  Justice Binnie’s view was that, had the ministerial decision-

making context not made estoppel inapplicable, estoppel would have been established because 

Ministers made statements they “knew would impact the legal relationship, i.e., the respondents’ 

compliance with the existing permit, and the resulting need for permit modifications” (at para. 

46; emphasis added).   

100. Likewise, Canada’s leading author on estoppel, Professor Bruce MacDougall, considers 

there to be “no reason why the pre-existing relationship could not be other than contractual”: 

Estoppel (2nd ed., 2019), at p. 442.  In his view the criterion is “the existence of a legal 

relationship, usually between the parties, but at least one where the promisor has the benefit of 

rights or some other legal stipulation that has an impact on the promisee” (at p. 440; emphasis 

added).  Hence the conclusion of the Court of Appeal for British Columbia, in Granville Savings 

and Mortgage Corp v. Sharet Investors Ltd., [1988] B.C.J. No. 2712, that a pre-existing legal 

relationship existed between two mortgagees with competing priorities to funds held by a 

receiver.  There was no direct relationship between them.  Nonetheless a relationship arose from 

the ability of the first mortgagee to “at any time pursuant to its first mortgage by appointment or 

by court order obtain the appointment of its own receiver and obtain priority over the funds” (at 

p. 2). 

101. By virtue of s. 258(1), an insurer has the benefit of rights in an insurance contract that are 

capable of legally impacting everyone claiming against the insured.  The impact occurs by way 

of a denial of coverage, and the corresponding elimination of the claimants’ right to the 

insurance money.  That is sufficient to enable a claimant such as Bradfield, or an insured such as 

Devecseri, to set up an estoppel in the event the insurer denies coverage, where estoppel is 

otherwise established. 

102. A claimant such as Bradfield can win in either of two ways: he can “stand in the shoes” 

of Devecseri (per the trial judge, at para. 6), and establish that the insurer is estopped from 
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denying to Devecseri the presence of coverage – therefore money is available under the policy; 

or he can say that the insurer is estopped from denying to him the presence of Devecseri’s 

coverage – therefore money is available under the policy.  This duality of avenues to indemnity 

is not necessarily unfair to the insurer: where an insurer becomes obliged to pay a claimant 

despite the absence of coverage, s. 258(13) of the Insurance Act gives the insurer a right of 

recovery from the insured. 

103. In the result: in the special context created by this scheme, insurance coverage can in fact 

be like Schrödinger’s cat – it can be both alive and dead.  Two things can be true at the same 

time.  It can be true that an insured who is in breach cannot say he is covered, because of the 

things he has done and the clarity with which the insurer dealt with him.  At the same time, it can 

also be true that an insurer cannot say there is not coverage, as against a claimant on the policy 

who can establish estoppel.  In this web of relationships, coverage can sit in superposition: it can 

be both there, and not there, depending upon who is asserting coverage and the circumstances in 

which he is doing so. 

104. With respect, the Court of Appeal thus erred in failing to consider whether Bradfield, as 

opposed to Devecseri’s estate, was capable of asserting estoppel (see para. 49). 

105. Third, for the protection and benefit of the public, all Ontario drivers are required to have 

motor vehicle liability coverage: Compulsory Automobile Insurance Act, R.S.O. 1990, c. C.25, s. 

2.  Thus individuals injured in an accident are entitled to assume that there will be an insurer 

governed by the Insurance Act, and there will be liability coverage of at least $200,000, per s. 

251. 

106. Fourth and finally, the Insurance Act and related court rules work to ensure that in 

automobile personal injury claims, other parties to litigation have knowledge of the presence of 

an insurer, the insurer’s position on coverage, and the policy terms that may come into play.   

107. In particular, a plaintiff is obliged by s. 258.3(b) to give notice of his intention to 

commence an action within 120 days of the accident.  The insurer is then obliged by s. 258.4 to 

“promptly inform the plaintiff” about the liability limits under the policy, and whether the 
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insurer will respond under the policy to the claim.  Then, when the litigation process is 

underway, Rule 30.02(3) of the Ontario Rules states: 

A party shall disclose and, if requested, produce for inspection any 

insurance policy under which an insurer may be liable, 

(a) to satisfy all or part of a judgment in the action; or 

(b) to indemnify or reimburse a party for money paid in 

satisfaction of all or part of the judgment, 

but no information concerning the insurance policy is admissible in 

evidence unless it is relevant to an issue in the action.   

108. These provisions are crucial to how estoppel will function in this context.  The parties 

will know there is an insurer.  The parties will know whether the insurer will respond.  The 

parties will know the policy terms, and be able to compare them to the allegations in the claim.  

And the parties will then assess and rely upon the insurer’s conduct in light of all those things. 

C. An Insurer’s Defence is an Assurance of Coverage, Intended to be Acted Upon 

109. As set out in Maracle, a person alleging estoppel must at least show conduct amounting 

to an assurance with the intention of altering the relationship, and being acted upon.  The 

assumption of a defence by an insurer, despite a policy breach, is that conduct.  This flows from 

the nature of insurance contracts, and the duties inherently bound up with such contracts.  

(1) The Duty of Good Faith Investigation 

110. A contract of insurance is an uberrimae fidei contract – that is, one of the utmost good 

faith: Canadian Indemnity Co. v. Canadian Johns-Manville Co., [1990] 2 S.C.R. 549, at pp. 620-

621; and Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 494, at para. 86.   

111. The Court of Appeal did not discuss the implications of this concept for the present case.  

It only observed that Bradfield did not offer authority to support the proposition “an insurer is 

required to investigate every reasonable possibility that a policy was breached” (CA, at para. 56). 
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112. This Court’s recent cases developing the duty of good faith have focussed on when an 

insurer’s investigation of a claim goes too far.  What remains to consider in the present case is 

the other side of the coin: when an insurer will not have done enough. 

113. In the first class of case are Whiten v. Pilot Insurance Co., 2002 SCC 18, [2002] 1 S.C.R. 

595 and Fidler v. Sun Life Assurance Co. of Canada, 2006 SCC 30, [2006] 2 S.C.R. 3.  Whiten 

developed the insurer’s “duty of good faith and fair dealing” (para. 79), as allowing for “due 

diligence or prudent practice” in the investigation of a claim (at para. 103).  Justice Binnie, 

speaking for the Court, accepted that “an insurer is entirely within its rights to thoroughly 

investigate a claim and exercise caution”; that it is “not required to accept the initial views of its 

investigators”; and that it is “perfectly entitled to pursue further inquiries” (at para. 102).  What 

is not permitted is “wilful tunnel vision” when there is really “nothing to go on” (at paras. 102-

103). 

114. Similarly, in Fidler, McLachlin C.J. and Justice Abella quoted approvingly O’Connor 

J.A.’s description of the legal standard in 702535 Ontario Inc. v. Lloyd’s London, Non-Marine 

Underwriters (2000), 184 D.L.R. (4th) 687 (Ont. C.A.), which included the following: 

The duty of good faith also requires an insurer to deal with its 

insured’s claim fairly.  The duty to act fairly applies both to the 

manner in which the insurer investigates and assesses the claim 

and to the decision whether or not to pay the claim.  In making a 

decision whether to refuse payment of a claim from its insured, an 

insurer must assess the merits of the claim in a balanced and 

reasonable manner.  [Fidler, at para. 63; emphasis added] 

115. Outside the claims evaluation process, the Court has firmly established a duty of 

investigation at the pre-contract stage of the insurance relationship, under the auspices of the 

duty of good faith.  At that stage, the Court said in Canadian Indemnity that an insurer “cannot 

simply rely on the insured and later place the blame on that insured for the gaps in knowledge of 

the risk.  To do so would not be fraudulent, but it would certainly amount to bad faith” (p. 619; 

emphasis added).  The Court emphasized the importance of maintaining the “stability” of the 

contractual relationship in this context: 

Likewise, it must be said that the consequences of the annulment 

of an insurance contract are very serious for the insured.  The 
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insured has almost certainly relied on the validity of the contract 

and cannot at a later date acquire coverage for a risk which is now 

perhaps realised.  Accordingly, it is in the interests of stability of 

such contracts that the insured be able to rely on the diligence and 

professionalism of the insurer[.]  [p. 620; emphasis added] 

116.   The year after Canadian Indemnity was decided, in Coronation Insurance Co. v. Taku 

Air Transport Ltd., [1991] 3 S.C.R. 622, these considerations translated into a duty on the part of 

insurers to investigate an air carrier’s safety record.  The Court held that the “required standard 

of diligence” was to assess the information the insurers “had within their own grasp” (at p. 640) 

– which the insurers were “presumed to know” (at p. 641).  That was driven by a powerful policy 

rationale, which Cory J. described this way for the majority: 

[T]he Regulations require a carrier to have insurance which will 

benefit members of the public flying as passengers.  These 

members of the public who are beneficiaries of the insurance are 

excluded from the negotiations leading to the placement of the 

policy.  It is they who are at risk.  It is they who are purportedly the 

beneficiaries of the policy yet it is they whose claims can be so 

easily frustrated.  [p. 638; emphasis added] 

That logic applies directly to the motor vehicle context, too.   

117. Civil litigation is more like a battlefield than a chessboard.  There are imbalances among 

the adversaries, certainly of resources but also of information.  Some things are only known by 

some parties, at least until discovery is completed and potentially through to trial.  Civil litigation 

has its own fog of war.  The Insurance Act and the Rules are designed to at least partially dispel 

that fog, through disclosure of policy terms and response positions.  But the whole function of 

that system is thwarted if, through failure to take reasonable investigative steps, the parties to a 

claim are lulled into erroneous assumptions that coverage persists. 

118. This compels the conclusion that the duty of good faith includes not only the ability 

(recognized in Whiten), but indeed the duty, to undertake the “balanced and reasonable” 

investigation and assessment of claims that was endorsed in Fidler: see also Whiten, at para. 161, 

per LeBel J., dissenting (“the insurer “has the right, even the duty, to investigate claims, but must 

do so fairly and diligently”; emphasis added).  What is true for an insurer pre-contract should 

equally be true when a claim arises under the contract.  That is so at least in the context of 
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mandatory insurance intended for the protection of the public.  Regardless of whether the basis 

for a denial of coverage arises from pre- or post-contract conduct, in either case it is members of 

the public who are at risk, or who have been hurt; in either case it is they whose claims will 

depend on coverage. 

119. The insurer’s duty has a Goldilocks quality to it: the insurer must come neither too hot (as 

in Whiten) nor too cold (as in Coronation Insurance) to the investigation.  Might this 

occasionally prove to be a delicate balancing act?  Yes.  And there is nothing wrong with that.  

The insurance business is not, and ought not to be, an easy way to make a buck.  Insurers are 

taking into their hands the protection of individuals, businesses, and the public at large – insurers 

are, literally, holding people harmless – with respect to the risks they cover, in exchange for 

valuable consideration, paid year after year.  It is a serious responsibility that requires careful and 

continuous diligence. 

120. In particular, the insurer’s duty requires it both to expeditiously take reasonable steps to 

investigate coverage issues, and to reasonably manage the relationship with the insured in the 

course of the investigative process.   

121. In Non-Marine Underwriters, O’Connor J.A. articulated a duty on the part of the insurer 

to “act both promptly and fairly when investigating, assessing and attempting to resolve claims 

made by its insureds” (at para. 27; see also Ernst & Young Inc. v. Chartis Insurance Company of 

Canada, 2014 ONCA 78, at para. 70; and I.C.B.C. v. Hosseini, 2006 BCCA 4, at para. 71).  

Justice O’Connor was correct to do so.  But to “promptness” and “fairness” must be added the 

elements identified in Canadian Indemnity and Coronation Insurance: diligence and 

professionalism.  (See also David Debenham, “Coming Armed with Spiers: Insuring Good Faith 

Processing of Policy Claims in the Post-Whiten Age” (2003) 27:1 Advoc. Q. 5, at pp. 42-43.) 

122. During the investigative process, there is a role for reservation of rights letters and non-

waiver agreements.  Courts have recognized this.  In Rosenblood, Holland J. said: 

When a claim is presented to an insurer the facts giving rise to the 

claim should be investigated.  If there is no coverage then the 

insured should be told at once and the insurer should have nothing 

further to do with the claim if it wishes to maintain its off-coverage 

position.  If coverage is questionable the insurer should advise the 
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insured at once and in the absence of a non-waiver agreement or of 

an adequate reservation of rights letter defends the claim at its risk.  

[para. 64; emphasis added] 

The Court of Appeal in Commonwell Mutual likewise placed emphasis on the absence of such 

“prudent steps” by the insurer in that case (at para. 11).  (See generally Nigel P. Kent, 

“Preventative Paperwork: Non-Waiver Agreements, Reservation-of-Rights Letters and the 

Defence of Claims in Questionable Coverage Situations” (1995) 17:4 Advoc. Q. 399; and 

Gordon Hilliker, Liability Insurance Law in Canada, 6th ed. (Toronto: LexisNexis, 2016), at pp. 

148-149.)   

123. That said, reservation of rights letters and non-waiver agreements cannot be panaceas for 

delay or inaction.  They, too, must be used in a “balanced and reasonable” way.  This means that 

they should identify transparently the outstanding issues requiring investigation, which the 

insurer is then obliged diligently and reasonably to pursue.  And this also means that the insurer 

must in due course treat such measures as having expired, once the insurer has had the 

opportunity to thoroughly – but reasonably – investigate the claim. 

(2) The Intentional Assurance That Results 

124. As in Coronation Insurance, the insurer must be taken to have the knowledge that was 

“within [its] own grasp”, and that the insurer was duty-bound to acquire.  An insurer cannot take 

refuge in ignorance if it was caused by the insurer’s breach of the duty of good faith.  This 

follows from the basic contractual principle that a party cannot take advantage of its own breach: 

Nesi Energy Marketing Canada Ltd. (Bankrupt) v. NGL Supply (Gas) Co. Ltd., 2001 ABCA 168, 

at para. 46; and Paulson v. The King (1915), 52 S.C.R. 317, at p. 334.  And equity regards as 

done that which by contract ought to have been done: Grant Forest Products (Re), 2010 ONCA 

355, at paras. 13-14, quoting Snell’s Equity, 31st ed. (2005).   

125. Working, then, from the premise that an insurer does know what it ought to have known, 

in a legal environment in which the presence of an insurer, its response to the claim and the 

policy terms all become known to the parties, it becomes apparent that the act of defending a 

claim is an assurance by conduct as to the presence of coverage – i.e., altering the true legal 

relationship of void coverage – and inviting the insured and the other parties to act accordingly.   



29 

 

126. The facts of this case illustrate this perfectly.  RSA and its adjuster completely and 

inexplicably failed to obtain the coroner’s report that was available to them, and that RSA could 

have obtained in its information-gathering process – “easily”, said its adjuster.  RSA should have 

known – and is thus taken to have known – in late 2006 that Devecseri was in breach of the 

policy.  It should have taken in 2006 the position it ultimately took in 2009: off-coverage.   

127. Instead RSA gave notice of its intention to defend and filed a statement of defence on 

behalf of Devecseri’s estate years later, in 2008 and 2009 respectively.  In doing so it was 

saying: “We have investigated this claim, including the allegation of alcohol consumption.  We 

are satisfied we remain obliged to defend, because there is coverage despite that.  To Devecseri’s 

estate: we will defend you.  To the other parties: we are here, because we are obliged to be; 

please deal with our counsel.”  It is conduct amounting to an assurance that coverage does 

persist, made both to the insured and to the parties claiming against him, made intentionally and 

with the knowledge it is taken to have had, and intended to be acted upon by all parties. 

128. The sole remaining question, therefore, is whether either Bradfield or Devecseri’s estate 

relied detrimentally on that assurance.  As discussed above, both had a legal relationship with 

RSA, and therefore estoppel can arise from detrimental reliance by either party. 

D. Significant Progress in the Litigation Creates Detrimental Reliance 

129. In general, the starting point of the detrimental reliance analysis will pertain to the 

insured himself.  As Hilliker explains: 

In the context of liability insurance contracts, the doctrine of 

estoppel most often arises in circumstances where the insurer, by 

its words or deeds in conducting the defence of an action on the 

insured’s behalf, leads the insured to believe that the claim is 

covered under the policy.  In such cases, detriment to the insured is 

usually established by the fact that the insurer, by taking control of 

the defence, thereby usurps the insured’s right both to conduct the 

defence and to negotiate terms of settlement as he or she sees fit.  

[p. 147; emphasis added; and see Mara (Guardian ad Litem of) v. 

Blake (1996), 23 B.C.L.R. (3d) 225 (C.A.), at paras. 10 et seq.] 

130. In this case, however, the Court of Appeal found “no prejudice to the insured”, on the 

basis there was “no difference in the defence of the action” (paras. 55, 49).  As noted in Part I, 
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the foundation of that finding is questionable.  But it may well be true, in the unusual context of 

a case in which the named insured is deceased, and the administrator of his estate was not a real 

player: the administrator had no knowledge or awareness of the file, and took on the role only as 

a favour to the plaintiff so there was someone to accept service – and then was subsequently 

utterly uninvolved (AR, Vol. XI, pp. 85-86; Vol. XII, pp. 23(26-29), 40(5-28)).  But what about 

Bradfield? 

131. Bradfield’s counsel told the trial judge that if Bradfield had known earlier that RSA’s 

coverage would be limited to the $200,000 statutory minimum, “the action probably wouldn’t 

have gone to trial” (AR, Vol. XIII, p. 69(1-7)).  If that is correct, then there was obvious 

detrimental reliance: as it is, RSA apparently paid only $100,000 to Caton despite the fact that 

Devecseri’s estate was found 90% at fault for the $1,800,000 the jury awarded – and Bradfield 

was left holding the heavy bag. 

132. The question is whether it is necessary for someone in Bradfield’s position affirmatively 

to prove the likelihood of such counterfactual, “what if?” assertions of prejudice as that made by 

his counsel.  Until the Court of Appeal’s judgment in this case, the courts appear instead to have 

generally declined to wade into the matter of prejudice.  In Rosenblood, Holland J. said: 

If the estate had been advised of an off-coverage position earlier 

the defence could well have been conduct differently.  Settlement 

negotiations could have been conducted earlier and interest claims 

accordingly reduced.  [...]  Examinations for discovery could well 

have been conducted with a different emphasis.  It is not possible 

to point to actual prejudice but in the circumstances of this case 

where the insurer persisted in the defence through production and 

discovery into settlement discussions prejudice must be presumed.  

[para. 63; emphasis added; and see Personal Insurance Company 

v. Richinger, 2012 NWTSC 19, at para. 45] 

The approach taken in Rosenblood is one that infers detrimental reliance from the very nature of 

the litigation process, once it is sufficiently advanced – even while accepting it “is not possible to 

point to actual prejudice”.  This approach is consistent with what two judges of this Court said so 

long ago in Parrott – see p. 603, per Anglin J. (“[p]rejudice sufficient to support an estoppel 

would seem to be implied”), and p. 606, per Mignault J. (“it would not seem necessary to shew 

that the respondent was prejudiced”) – and those judgments should be affirmed now. 
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133. As Rosenblood suggests, the conduct of examinations for discovery is a point in the 

process at which detrimental reliance should be found automatically.  Not only will the direction 

and emphasis of those examinations inevitably differ depending on an insurer’s coverage 

position, at that point witnesses are giving evidence under oath.  The purpose is the pursuit of 

truth.  No party should fear that speaking the truth will give an insurer free licence to go off-

coverage – which is exactly the position that RSA took here.  Latanski gave evidence of drinking; 

and RSA then instructed its counsel to get off the record, with no apparent regard to the 

investigative failings that created the situation.  For his part, Bradfield gave evidence on 

discovery that “he could not recall if Devecseri was drinking alcohol” (TJ, at para. 17).  If, 

perhaps, that evidence was tendentious, it ought not to be because Bradfield was worried about 

voiding Devecseri’s coverage. 

134. However, the court in Commonwell Mutual took a slightly different tack.  The court 

declined to take the view that “prejudice is presumed as a matter of law where litigation reaches” 

a certain stage (at para. 10).  The court instead described detrimental reliance as a “factual 

determination”, and deferred to the application judge’s finding in that respect (at para. 10).  The 

court thus did not go further than to hold that a judge could find detrimental reliance on the basis 

that a “statement of defence was prepared” and “[t]actical decisions were made” (at para. 11).   

135. But inviting a factual inquiry of that kind in this context is problematic, for two reasons.  

One is that it would be very difficult.  The other is that it should be impossible. 

136. It is very difficult because establishing counterfactuals in the conduct of litigation will 

necessarily be quite speculative.  The strategic and tactical dynamics of civil litigation are too 

complex for such retrospective analyses to be reliable.  In some cases, the task of constructing an 

alternative universe within which to assess whether the litigation would or would not have 

unfolded differently, due to a timely off-coverage position, will fairly be described as Sisyphean.  

(For those less fond of Classics, this refers to a task that can never be completed, as when 

Sisyphus was for his evils forced to roll a boulder uphill for all eternity.)  More colloquially, it is 

not ever really possible to unscramble the eggs broken, whipped and heated in the litigation 

process.   
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137. And it should be an impossible inquiry.  That is because it would require the claimant to 

waive privilege, in order to unpack his decision-making process and that of his counsel, and re-

trace their steps – including into settlement discussions.  No court can demand this of a claimant.  

Potentially, waiver of no less than three privileges could be required: solicitor-client privilege, 

litigation privilege, and settlement privilege.  Yet the consistent posture of this Court has been 

assiduously to protect all three: see Alberta (Information and Privacy Commissioner) v. 

University of Calgary, 2016 SCC 53, [2016] 2 S.C.R. 555 (solicitor-client); Lizotte v. Aviva 

Insurance Company of Canada, 2016 SCC 52, [2016] 2 S.C.R. 521 (litigation); and Sable 

Offshore Energy Inc. v. Ameron International Corp., 2013 SCC 37, [2013] 2 S.C.R. 623 

(settlement).   

138. For these reasons, courts generally can and should assume there has been detrimental 

reliance by parties claiming against an insured, once there has been significant or meaningful 

progress in the litigation.  It would be neither practical nor principled to require more.  Certainly, 

in Bradfield’s case, there was progress enough.   

139. RSA was therefore estopped from denying that Devecseri’s estate had coverage, in 

Bradfield’s action against it.   

140. One point warrants emphasis in closing: ultimately, all of this lies at the feet of RSA.  If 

RSA had discharged its duty of good faith in adequately investigating the claim, it would never 

have assumed the defence that is the assurance that is the basis of the estoppel; nor would any 

party have acted upon such a thing.  If an insurer does its job properly, it will not find itself 

paying out on policies under which coverage does not exist.  Because in this case RSA failed to 

exercise the diligence reasonably expected of an insurer, it remained obliged to Bradfield, even if 

not to its insured. 

PART IV – SUBMISSIONS CONCERNING COSTS 

141. As noted, Justice Rowe deferred to the Court RSA’s claim for solicitor-client costs.  That 

claim should not be granted.   

142. RSA is not obliged to participate in this appeal; if it does, it is because RSA has a 

continuing interest in the questions of law at issue.  TLABC, for its part, has undertaken this 
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appeal with a view to the public interest.  It has retained both counsel experienced in this Court 

and experienced personal injury trial counsel, in order to put forward an argument that assists the 

Court as greatly as possible, all on a pro bono basis.  TLABC has come to this Court bona fide 

and under the auspices of the order of a Justice, and ought not to have to pay whatever bill RSA 

may choose to incur. 

143. At the same time, TLABC does not seek costs even in the event the appeal is allowed.  

RSA settled this case and is entitled to treat its economic exposure as at an end.  The public 

interest in clarifying the law in favour of Bradfield’s position in the courts below need not come 

at the private expense of an insurer that has washed its hands of this dispute, for value. 

PART V – ORDER SOUGHT 

144. The appropriate order is to allow the appeal and restore the order of Sosna J.  Doing so 

will have no practical effect, in light of the settlement, but nonetheless the order that should stand 

is the order that ought to have been made.   

145. There should be no order as to costs, regardless of success in the appeal. 

PART VI - CONFIDENTIALITY 

146. There is no sealing or confidentiality order, publication ban, or classification of 

information in the Court’s file as confidential, or other restriction on public access to information 

in that file. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 18th day of December, 2020. 

 per Matthew J. Halpin (agent) 

____________________________ 

Ryan D. W. Dalziel 

Esher V. Madhur & 

Kevin Gourlay 
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