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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. In Wall (2018), this Court held that membership decisions of religious associations are not 

subject to a civil court’s review, absent an underlying legal right.1 In the present case, the Ontario 

Court of Appeal’s ruling makes a church’s relationship with members itself the “underlying legal 

right” to ground a court’s jurisdiction, deviating from Wall. Moreover, in holding that 

contributions to a church by members were contractual consideration, the Court of Appeal failed 

to consider the distinction between charitable gifts and consideration, and implicitly threatened the 

charitable status of religious groups.  

2. The Court of Appeal’s ruling casts doubt on the issue of whether purely religious or 

canonical questions are justiciable, which Wall answered in the negative. The possibility of courts 

interfering with religious communities (and other voluntary associations) on non-justiciable 

matters undermines freedom of association, freedom of religion, and on these facts, freedom of 

expression. The Court of Appeal’s ruling threatens to preoccupy courts with grievances for which 

they can offer no suitable or enforceable remedy, overburdening judges and undermining respect 

for the courts.  

3. This Court should overturn the Court of Appeal’s ruling that church membership in itself 

somehow constitutes a contract, dismiss the Respondents’ claim, and restore jurisprudence 

consistent with Wall.  

B. Statement of Facts 

4. The Respondents became lay members of the Ethiopian Orthodox Tewahedo Church of 

Canada St. Mary Cathedral (the “Church”) in the early 1990s or 2000s. The Church is a local 

parish of the global Ethiopian Tewahedo Orthodox Church. It is governed by a body of 

 
1 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v Wall, 2018 SCC 26, 
[2018] 1 SCR 750 [“Wall”]. 
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ecclesiastical law including the global church’s Constitution2 and the Bylaw of the Ethiopian 

Orthodox Tewahedo Church in the Diaspora (the “Bylaw”).3 The Church is a voluntary 

association. The Respondents were registered members of the Church.  

5. Messale Engeda is Head Priest of the Church. Hiwot Bekele (also known as Hiwot Gudeta) 

is a priest of the Church. Abune Dimitros (“Abune” and “Abba” are titles, not names) is 

Archbishop of the Diocese of Ontario and eastern Canada, which is part of the global Ethiopian 

Orthodox Tewahedo Church. St. Mary Cathedral is his episcopal seat.   

6. The Ethiopian Orthodox Tewahedo Church is governed hierarchically. Its spiritual head is 

the Patriarch, Abba Merkorios. Together, its archbishops constitute the Holy Synod, the highest 

authority and final arbiter of appeals in ecclesiastical disputes.4  

7. Ethiopian Orthodox Tewahedo Church of Canada St. Mary Cathedral is also the name of 

the non-share capital corporation incorporated under the Corporations Act, RSO 1990, c. C.38 (the 

“Corporation”) to hold church property. The Respondents were not members of the Corporation.5  

8. In 2016, a number of Church members, including the Respondents and the individual 

Appellants, were appointed to an ad hoc committee (the “Committee”) to investigate a movement 

within the Church: the “Tehadiso” or “renaissance” movement. This movement was influenced by 

evangelical Protestant doctrines, such as opposition to the veneration of St. Mary, mother of Jesus. 

The Committee submitted a report to Archbishop Dimitros (the “Findings”) which found that the 

Tehadiso movement was heretical, and recommended action against it.6  

 
2 The original 1977 Constitution [Appellants’ Record (“AR”,), Vol I, Tab 3 C] is in Amharic. 

There is a revised English version, adopted in July 2017 [AR, Vol II, Tab 4 B], in which, according 

to affidavit evidence [AR, Vol II, Tab 4 C], the relevant articles remain the same in content.  
3 [AR, Vol I, Tab 3 D, pp 140-195].  
4 Bylaw, Articles 6-8, Exhibit “D” to Affidavit of Messale Engeda [“Engeda Affidavit”] [AR, Vol 
I, Tab 3 D, pp. 150-154]. 2017 Constitution, Articles 44 and 52, Exhibit “B” to Affidavit of 
Mebratu Kiros Gebru [“Gebru Affidavit”] [AR, Vol II, Tab 4 B, pp 67-68, 74-75].  
5 Engeda Affidavit paras 6-8 [AR, Vol I, Tab 3 p 68].  
6 Findings, dated March 6, 2016, Exhibit “C” to Engeda Affidavit [AR Tab 5 C].  
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9. The Archbishop used disciplinary measures to implement the Findings, advising and 

suspending Church members and clergy,7 but his actions did not satisfy the Respondents. They 

continued to agitate for “purging”8 heretics, and were formally warned to cease.9 The Patriarch, 

Abba Merkorios, wrote a letter to the Church supporting Archbishop Dimitros’s decision.10 The 

Respondents nevertheless continued their campaign for more severe measures, and were expelled 

from membership in the Church by the Archbishop on May 24, 2017.11  

10. The Respondents brought a civil action in January, 2018, asserting that their expulsions 

violated the principles of natural justice. They sought declaratory orders that the Church had 

violated their s. 2(a) Charter rights; that the decision to expel them was void; and other orders 

relating to the production of documents. They sought to further their crusade against the Tehadiso 

movement through the courts, seeking a declaration that the Findings were “valid”, and court 

orders that they be read to the congregation and enforced against Church members.12 The 

Appellants’ position is that the Findings were already enforced by Archbishop Dimitros13.  

i) Ontario Superior Court dismisses case in summary judgment 

11. Justice Nishikawa granted the Defendants’ motion for summary judgment dismissing the 

action. The case fell squarely within this Court’s decision in Wall, which held that neither judicial 

review nor contractual remedies are available for decisions of voluntary religious associations, 

absent an underlying property or other legal right. The Plaintiffs “failed to allege or provide 

evidence of an underlying legal right”14 that could justify the court’s review of the Church’s 

decision-making. 

 
7 Declaration of Archbishop Dimitros, March 20, 2016, Exhibit “E” to Engeda Affidavit [AR, Vol 
I, Tab 3 E]. 
8 Engeda Affidavit para 20 [AR, Vol I, Tab 3 p 68]. Message to St. Mary’s Church, dated April 8, 
2016 [AR, Vol I, Tab 3 F].  
9 Letters to the plaintiffs from Messale Engeda dated October 26, 2016, Exhibit “G” to Engeda 
Affidavit [AR, Vol I, Tab 3 G].  
10 Letter from Abba Merkorios dated January 11, 2017, Exhibit “I” to Engeda Affidavit. 
11 Engeda Affidavit paras 20-26 [AR, Vol I, Tab 3 pp 70-73].  
12 Statement of Claim [AR, Vol I, Tab 2 A].  
13 Declaration of Archbishop Dimitros, Exhibit “E” to Engeda Affidavit [AR, Vol I, Tab 3 E]. 
14 Reasons of Ontario Superior Court of Justice, p 3 [AR, Vol I, Tab 1 A p 3].  
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12. Justice Nishikawa rejected the argument (not raised in the Statement of Claim) that the 

Church’s 1977 Constitution, written in the Amharic language, with the Bylaw, formed the terms 

of a legally binding contract. She concluded that there was no mutual intent to form a legally-

binding contract. She also found that while the Plaintiffs were members of the Church’s 

congregation, they were not members of the Corporation with legal title to the St. Mary Cathedral 

property, and did not acquire rights under the Corporations Act, 1990 RSO, c. C-38.  

ii) Ontario Court of Appeal reverses, finds contract, allows case to proceed to trial 

13. The Court of Appeal affirmed that jurisdiction to review a voluntary association’s 

adherence to its own procedures “depends on the presence of an underlying legal right to be 

adjudicated.”15 It found that the Church’s Constitution and Bylaw formed a contract with Church 

members, such that membership itself supplied the underlying legal right. 

14. The Court of Appeal concluded that the motion judge erred in finding that there was no 

evidence of a contract.16 Despite the continued deficiency in pleadings in contract (the Notice of 

Appeal asserted that the underlying legal right was that the “congregation” owned the church 

property17), the court concluded that the Plaintiffs were subject to contractual rights and 

obligations upon becoming members of the congregation.18 

15. The Court of Appeal found that the Plaintiffs completed written membership applications, 

were admitted, and offered “consideration” in the form of monthly contributions.19 The court also 

noted, as “evidence that the Plaintiffs would likely have been aware of the Constitution and By-

 
15 Reasons of Court of Appeal for Ontario para 39 [AR, Vol I, Tab 1 C pp 18-19]. 
16 Ibid. para 55 [AR, Vol I, Tab 1 C p 23]. 
17 Notice of Appeal to the Court of Appeal for Ontario at d) ii) [AR, Vol I, Tab 2 D p 62].  
18 Reasons of Court of Appeal for Ontario para 65 [AR, Vol I, Tab 1 C p 25]. 
19 Ibid. paras 46-47 [AR, Vol I, Tab 1 C p 21]. The Court notes earlier, para 20 [AR, Vol I, Tab 1 

C pp 13-14], that the membership application does not mention the Constitution or the Bylaw. 
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Laws”, that they were advised that the Committee would be “guided by the rules and regulations 

of the Eastern Orthodox Tewahedo Church synod in the Diaspora.”20  

16. The court noted that the Constitution refers to members’ obligation to respect and uphold 

church rules and Holy Scriptures and sets out a procedure for disciplining members, and that the 

Bylaw provides that congregants’ rights will be respected.21 The court pointed to the following as 

evidence that the Church and its leadership recognized that they “had contractual obligations”: 

a)   inclusion of provisions in the Constitution and Bylaw for discipline of members; 

b)   reliance on the Bylaw to suspend memberships; and 

c)   claiming that “requisite steps” were taken to expel these members.22 

17. The Court of Appeal concluded that the Plaintiffs had contractual rights, but that it was not 

clear if or how those contractual rights were breached, giving rise to triable issues. The court 

therefore granted the appeal and allowed the action to proceed.23 

PART II – QUESTIONS IN ISSUE 

18. The appeal raises the following questions in issue: 

Issue One: Do a voluntary association’s bylaws always form a contract, giving the court 
jurisdiction? 

Issue Two: Can charitable donations be contractual consideration? 

Issue Three: Are the Respondents pursuing non-justiciable claims and remedies? 

Issue Four: Would the relief claimed by the Respondents violate the Charter? 

Issue Five: Did the Court of Appeal overturn or make factual findings without applying 
the “palpable and overriding error” standard? 

 
20 Ibid. at 48 [AR, Vol I, Tab 1 C p 21]. However, the Statement of Claim alleges that the Church 

never produced the Bylaw or Constitution to the Plaintiffs, para 48 [AR, Vol I, Tab 2 A p 46].  
21 Reasons of the Court of Appeal at 15, 50, 51 [AR, Vol I, Tab 1 C pp 5, 22]. 
22 Ibid. at 53 [AR, Vol I, Tab 1 C pp 22-23]. 
23 Ibid. at 65-67 [AR, Vol I, Tab 1 C pp 25-26]. 
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PART III – STATEMENT OF ARGUMENT 

Issue 1 – Do a voluntary association’s bylaws always form a contract, giving the court 
jurisdiction? 

A. A deviation from Wall 

19. Canadians are members of many leagues, clubs, religious congregations, and other 

voluntary associations, which often adopt formal rules and keep lists of members. When do such 

relationships or associations acquire legal status as a contract? When are they subject to a judge’s 

jurisdiction and oversight?  

20. The longstanding rule reiterated in Wall is that, absent an underlying legal right, a court 

lacks jurisdiction to review compliance with the rules of a religious or other voluntary association. 

Mr. Wall had no legal right at stake in the decision to expel him, so “the matters in issue [fell] 

outside the courts’ jurisdiction.”24 The decision of the Court below needlessly muddles this clear 

precedent, affirmed by this Court only two years ago.  

21. The court below was wrong to state as a blanket rule that where a voluntary association has 

a written “constitution” or “by-laws”, these constitute a legally binding contract.25 This is an error 

of law and has major implications for voluntary associations of all kinds, especially for religious 

institutions, where hierarchical decisions are intertwined with canonical authority or religious 

doctrines, outside the purview of civil courts.  

22. Wall held that standard contractual analysis should apply to voluntary associations. Unlike 

many professional or business associations, and certain unique religious groups (e.g. Hutterian 

Brethren who own property in common), the Highwood Congregation of Jehovah’s Witnesses did 

not have contracts with its members, because its members only intended to accept religious 

obligations, and gained no civil or property rights by virtue of membership.26  

23. Because Wall did not employ “web of contracts” language, the Court of Appeal disregarded 

the principles laid down in Wall without overtly contradicting it. The Court of Appeal has created 

 
24 Wall at 31. 
25 Reasons of Court of Appeal for Ontario, paras 40, 43 [AR, Vol I, Tab 1 C pp 19, 20]. 
26 Wall at 28-29.  
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a deviation or opening allowing members of voluntary associations to litigate their bylaws, against 

their associations or each other, even where there is no factual basis for a finding of contract. This 

Court should clarify that courts have no jurisdiction over such disputes.  

B. The Court of Appeal erred in relying on “web of contracts” cases 

24. The decision below relies on Ahenakew,27 claiming that the latter ruling “affirmed that 

voluntary associations are ‘a complex of contracts between each and every other member’”.28 But 

Ahenakew merely explained that the Court of Appeal’s judgment in Astgen29 was based on a 

doctrine, now rejected by the Supreme Court, that viewed a trade union as a web of contracts 

between all its members.30 Ahenakew did not apply Astgen and did not treat the political party in 

issue as a “web of contracts”. It does not support an exception to Wall.  

25. In Lakeside Colony, the Supreme Court of Canada reviewed the rules of a religious 

community to a limited extent, because the member expelled from the religious community 

claimed a right to its communal property.31 No proprietary remedy is sought in the present case.  

26. In Senez,32 this Court considered the right of a person who was expelled from membership 

in a real estate board, causing him to lose his job and other benefits, to challenge the board’s 

decision and seek damages. Senez was a fundamentally economic and professional dispute, unlike 

this case (which alters the contractual analysis required by Wall). It is also not applicable to 

unincorporated associations. The defendant real estate board was incorporated under a Quebec 

statute, and Mr. Senez was a formal member of this body. Senez merely cited the common law of 

voluntary associations as a useful analogue. Given the Respondents are not members of the 

Corporation, the Court of Appeal was wrong to rely on Senez.  

27. The English case of Shergill v Khaira33 illustrates the ambiguity in the “web of contracts” 

doctrine. First, the court stated that disputes in a voluntary religious association are only justiciable 

 
27 Ahenakew et al. v McKay et al., 71 O.R. (3d) 130, [2004] O.J. No. 2318 (ONCA) [“Ahenakew”].   
28 Reasons of Court of Appeal for Ontario, para 40 [AR, Vol I, Tab 1 C p 19].  
29 Astgen v Smith, 1969 CanLII 488 (ON CA), [1970] 1 O.R. 129. 
30 Ahenakew at 24-25.  
31 Lakeside Colony of Hutterian Brethren v Hofer, [1992] 3 SCR 165 [“Lakeside Colony”]. 
32 Senez v Montreal Real Estate Board, [1980] 2 SCR 555 [“Senez”].  
33 Shergill v Khaira, [2014] UKSC 33 [“Shergill”].  
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if there is an underlying civil right, e.g. a contract.34 Then, it suggested that even if a dispute is 

theological or ecclesiastical, the court can intervene to enforce compliance with the association’s 

internal regulations, because they constitute a contract.35  

28. Wall resolved this ambiguity. It specifically addressed Shergill.36 The Highwood 

Congregation had written rules, which were before this Court, to govern admitting and disciplining 

members.37 Mr. Wall argued that these created contractual obligations. However, this Court found 

that there was no “written constitution, by-laws or rules that would entitle members to have those 

agreements enforced” in a civil court.38 The party claiming the existence of such a contract must 

“show that there was an intention to form contractual relations,” which is “more difficult in the 

religious context,” but “general principles of contract law would apply.”39 The Court of Appeal’s 

decision in the instant case dispensed with this analysis.  

C. Wall is consistent with historic Canadian jurisprudence on religious associations 

29. In Brown40, courts intervened in a dispute with religious aspects, pronouncing on 

ecclesiastical law in a manner that would be unusual today. Whatever the merits of the Privy 

Council’s application of the law, the principle on which it took jurisdiction was as follows: 

“even if this Church were to be regarded merely as a private and voluntary religious society 
resting only upon a consensual basis, Courts of Justice are still bound, where due complaint 
has been made that a member of the society has been injured as to his rights, in any matter 
of a mixed spiritual and temporal character, to inquire into the laws or rules of the tribunal 
or authority which has inflicted the alleged injury.”41 [emphasis added.] 

 
34 Ibid. at 46.  
35 Ibid. at 48.  
36 Wall at 26.  
37 See e.g. Wall at 38.  
38 Ibid. at 28. 
39 Ibid. at 28.  
40 Dame Henriette Brown v Les Curé et Marguilliers de l'Œuvre et Fabrique d Notre Dame de 
Montréal (Canada), [1874] UKPC 70 [“Brown”].  
41 Brown at p. 17.  
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Because the dispute concerned the “temporalities”42 of the church, not purely spiritual matters, the 

Privy Council could inquire into canon law and theology in order to adjudicate the underlying civil 

rights.  

30. The sequel to the case is instructive. The Privy Council ordered that M. Guibord be buried 

in the consecrated part of the cemetery in question,43 and Catholic authorities allowed the burial. 

But the bishop subsequently deconsecrated M. Guibord’s plot, inflicting a purely spiritual penalty 

from which no recourse to the civil courts was sought.44 

31. Within three years, Ontario case law clarified the principle further. Dunnet v Forneri held 

that the law recognizes the existence of religious bodies as voluntary associations, “but unless civil 

rights are in question it does not interfere with their organization or with questions of religious 

faith.”45  Dunnet called “the position of member of the Church” a “purely ecclesiastical matter.”46 

In all cited cases in which a court had intervened in church affairs, some civil right had been 

affected apart from mere membership.47  

32. This Court’s jurisprudence takes the same approach, declining to adjudicate purely 

religious disputes. In 1940, Ukrainian Greek Orthodox held that: 

“it is well settled that, unless some property or civil right is affected thereby, the civil 
courts of this country will not allow their process to be used for the enforcement of a 
purely ecclesiastic decree or order.”48  

33. Where, however, an ecclesiastical dispute involves contractual or property rights, this 

Court has held that the courts have jurisdiction: see e.g. Hofer,49 where the religious community 

had aspects of a commercial undertaking and owned property in common, and Lakeside Colony,50 

 
42 Brown at p. 2.  
43 Brown at p. 28.  
44 Jean-Roch Rioux, “Joseph Guibord”, Dictionary of Canadian General Biography (University 
of Toronto/Université Laval), online: <http://www.biographi.ca/en/bio/guibord_joseph_9E.html> 
45 Dunnet v. Forneri, 1877 OJ No 227 (Ch) [QL], p 206 [“Dunnet”]. [Book of Authorities, Tab 1] 
46 Ibid. p 218. 
47 Ibid. pp 218-219. 
48 Ukrainian Greek Orthodox at p. 591.  
49 Hofer et al. v. Hofer et al., [1970] SCR 958. 
50 [1992] 3 SCR 165. 
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where patent and property rights were in dispute. Only when a dispute involves a mixture of 

temporal with spiritual affairs will the civil courts review ecclesiastical laws and procedures.  

D. Recent decisions have followed Wall in conducting a contractual analysis to 
determine jurisdiction over voluntary associations 

34. Courts in Manitoba, Alberta, Ontario, Nova Scotia, and British Columbia have applied 

Wall consistently since the decision was released.   

a. In Bell v Civil Air Search and Rescue Association,51, McCargar v Métis Nation of 

Alberta Association,52 Cummings v Burlington Radio Control Modelers53and 

Warren v Football Canada54, members of voluntary associations argued that the 

court had jurisdiction on the basis of a contract. The courts applied Wall, found that 

the elements of a contract were not present, and declined jurisdiction.  

 
51 2018 MBCA 96. A suspended member of an association argued that there was a contract based 

on his payment of membership fees and the association’s bylaw, which the association allegedly 

breached. The Manitoba Court of Appeal held that there was no evidence of a civil or property 

right accompanying membership, and dismissed the case, finding the court had no jurisdiction. 
52 2018 ABQB 553, aff’d 2019 ABCA 172 [“McCargar”]. A member sought to challenge 

resolutions of a voluntary association, alleging that they breached natural justice, and that he had 

contractual rights as a member. The Alberta Court of Queen’s Bench found it had no jurisdiction. 
53 [2018] O.J. No. 6698. This was a suit for damages for expulsion from membership. The court 

held that the defendant’s bylaw conferred no contractual rights, found that the payment of 

membership fees did not constitute a significant proprietary interest, and dismissed the claim. 
54 2020 NSSC 29. This was a claim for declaratory relief and damages arising from the suspension 

of a volunteer coach. Although the defendant had clear written rules, the court looked for evidence 

of offer, acceptance, consideration, and intent to create legal relations, and finding none, dismissed 

the claim. 
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b. In Surrey Knights Junior Hockey v The Pacific Junior Hockey League55 and 

Gerrard v Cole Harbour Bel Ayr Minor Hockey Association,56 the courts applied 

Wall, found that the elements of a contract were present, and accepted jurisdiction. 

c. In Bains v Khalsa Diwan Society of Abbotsford57 (which did not cite Wall, but was 

consistent with it), the court took jurisdiction over a case concerning expulsions of 

members from a religious organization. Unlike the instant case, the members were 

formal members of a body constituted under the British Columbia Societies Act and 

sought solely statutory remedies.  

d. Mathai v George,58 like the present case, was a dispute between members of an 

Orthodox church. The Alberta Court of Queen’s Bench found it lacked jurisdiction 

“to issue declarations or orders with respect to membership, elections or 

disciplinary action”.  This was despite the fact that the respondent church was 

incorporated under the Alberta Religious Societies Land Act, had a written 

constitution and bylaws, and owned property. The court held that it might have 

jurisdiction to grant a statutory oppression remedy to a member of the incorporated 

church, but the evidence did not support it.   

 
55 2018 BCSC 1748. This case involved the ejection of a hockey team from a league incorporated 

under the British Columbia Societies Act, for which the team sought common law and statutory 

relief. The coach of the expelled team, whose conduct was at issue, had left his job to assume 

coaching full-time, was paid a salary, and intended the team to become a family business. Because 

contractual rights were plainly at stake, the league agreed that the court had jurisdiction and 

proposed that Lakeside Colony rather than Wall was the applicable Supreme Court of Canada 

authority.  
56 2019 NSSM 31. The Nova Scotia Small Claims Court found it had jurisdiction to award damages 

for financial losses arising from a breach of the defendant association’s contract with a member, 

since the member had paid fees for “valuable rights to play organized hockey”. 
57 2020 BCSC 181. 
58 2019 ABQB 116.  
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E. The Supreme Court should uphold the authority in Wall and restore consistent 

jurisprudence 

35. In the present case, the Court of Appeal has departed from the approach consistently 

employed in cases following Wall and from historic jurisprudence, including decisions of this 

Court. It erred by applying the “web of contracts” doctrine without properly determining that the 

elements of a contract were present. This Court should ensure that the “web of contracts” doctrine 

is interpreted in conformity with Wall, and that the risk of overloading the courts with litigation 

between members of voluntary associations is avoided, by granting this appeal.  

Issue 2 – Can charitable donations be contractual consideration? 

A. Tithes and other gifts to churches are presumptively charitable  

36. The Respondents argue, and the Court of Appeal found59, that the membership applications 

submitted by the Respondents to the Church created a contract with the Church, with consideration 

in the form of monthly contributions to the Church, for which there was a blank line on the form. 

This finding ignores the fact that contributions to a church are presumptively charitable donations, 

not consideration.  

37. Like other religious congregations, the Church relies on the generosity of worshippers to 

meet operating expenses. In particular, some Christian churches teach the practice of tithing, i.e. 

donating 10% of one’s income to the church, as scripturally mandated. This Church believes in 

and promotes tithing60, as well as general almsgiving, as circumstances permit.  

38. In Faitala v Evangelical Samoan Wesleyan Methodist Church, ex-members of a church 

sought a liquidation order which would allow them to effectively recover their tithes from church 

property, because of a theological dispute. The High Court of New Zealand held that: 

“the starting point is that someone who worships at a particular church makes 
contributions to it voluntarily. While some might suggest that tithing brings about a 

 
59 Reasons of Court of Appeal for Ontario, paras 46-47 [AR, Vol I, Tab 1 C p 21].  
60 2017 Constitution, Exhibit “B” to Gebru Affidavit, Articles 56 and 61 [AR, Vol II, Tab 4 B pp 
77-79, 86-88].  
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degree of compulsion, the reality is that, by joining a church at which a tithe is paid, an 
individual voluntarily assumes an obligation to contribute in that way.”61 
 

The liquidation order was refused and the ex-members’ lawsuit dismissed.  

39. Tithing is, in law, a charitable gift. Charitable status is a status under the Income Tax Act.62 

It is determined by common law, not defined in the ITA.63 The advancement of religion is, 

presumptively, a charitable purpose.64 The existence of some advantage to the donor linked to a 

gift does not disqualify it from being charitable, if the donor’s intention is to make a gift, and the 

advantage is worth less than 80% of the gift.65 But to the extent that a donor receives consideration 

in exchange for a donation, that donation is not “charitable” under the ITA66. That is, the same sum 

of money cannot be both a contractual payment and a charitable donation, though one gift may be 

split into charitable and contractual portions.  

40. The Canada Revenue Agency considers “membership fees” to be charitable gifts in their 

entirety provided that the donor receives no “advantage” from the charity worth more than $75.00 

or 10% of the fee.67  

41. Neither the Respondents nor the Court of Appeal explained what quantifiable benefits 

their alleged contributions to the Church purchased. Rather, the Respondents’ evidence is that 

membership was a matter of personal convictions and spiritual growth.68  

42. Under the Church’s Constitution, Scripturally mandated monthly payments by membership 

may be lessened or varied for those who have difficulty paying, “[a]nd free service shall be 

 
61 Faitala v The Evangelical Samoan Wesleyan Methodist Church of Otahuhu Board and Another, 
[2007] NZHC 1265 
62 Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.) [“ITA”].  
63 Woolner v Canada (Attorney General), [2000] 1 CTC 35 (1999 FCA) at 7 [“Woolner”].  
64 Vancouver Society of Immigrant and Visible Minority Women v M.N.R., [1999] 1 SCR 10 at 
202.  
65 ITA at 248 (30).  
66 Woolner at 10-13.  
67 Canada Revenue Agency Summary Policy CSP-M05, “Membership Fees”, dated September 3, 
2003, revised June 7, 2016, online: < https://www.canada.ca/en/revenue-
agency/services/charities-giving/charities/policies-guidance/summary-policy-m05-membership-
fees.html> 
68 Affidavit of Yoseph Beyene paras 3-9 [AR, Vol II, Tab 5, pp 102-103].  
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rendered to those who cannot make any kind of payment or contribution”.69 The “Rights” attached 

to membership in a parish deal with the provision of “church services” or “funeral services”; a 

parish member as opposed to non-member need not pay for a funeral.70  

43. The Church’s Bylaw defines “Tithe” as a regular payment of 10% of income “paid to the 

church for the glory of God as was commanded by the Holy Scriptures and church orders”,71 

emphasizing the spiritual rather than secular nature of the obligation. The Bylaw, like the 

Constitution, mentions funeral services, specific prayers, and access to church property as rights 

of membership, and includes tithing as an obligation.72  

44. Any quantifiable benefits of membership are not commensurate with the value of 10% of 

household income over a lifetime of membership. Funeral and other church services are to be 

provided without payment to those who cannot afford to tithe, and are thus not contingent on the 

alleged consideration provided by members. The intention of the tithe, as set out in the Bylaw, 

supra, is for members to fulfil a spiritual obligation by supporting the Church. The Church’s intent 

is to provide its members with spiritual services, whether or not they are able to pay tithes.  

45. Moreover, the Respondents have not been barred from access to the benefits of parish 

membership under the Bylaw and Constitution. Nor have they been dispensed from the scriptural73 

and spiritual obligation of Ethiopian Orthodox believers to tithe. As Justice Nishikawa 

commented, “it is unclear… if [the Bylaw] could constitute a contract, who the parties would be”.74 

The Bylaw and Constitution apply to the Ethiopian Orthodox Church in the diaspora, or globally, 

not just to the Appellant Church. The Respondents were expelled from one parish, not 

excommunicated from the global church, and have subsequently attended other Ethiopian 

Orthodox parishes75; they are free to register as members and contribute at those parishes.  

 
69 2017 Constitution, Exhibit “B” to Affidavit of Gebru Affidavit, at Articles 56 and Article 61 
[AR, Vol II, Tab 4 B pp 78, 87-88].  
70 Ibid. at Article 61 [AR, Vol II, Tab 4 B p 87].  
71 Bylaw, Exhibit “D” to Engeda Affidavit, at Article 1:1.5 [AR, Vol I, Tab 3 D p 148].  
72 Bylaw, Exhibit “D” to Engeda Affidavit, at Article 44 [AR, Vol I, Tab 3 D pp 182-184].  
73 Constitution, Exhibit “B” to Gebru Affidavit, Introduction [AR, Vol II, Tab 4 B p 265]. 
74 Reasons of Ontario Superior Court of Justice, p 3 [AR, Vol I, Tab 1 A p 3].  
75 Transcript of Cross-Examination of Messale Engeda, questions 103 and 110 [AR Vol II, Tab 6, 
pp. 195 and 197]. 
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46. The Respondents are not suing the Appellants because they lost the right to church services, 

or to reverse an order of excommunication (which did not occur). Rather, as shown by the relief 

they are seeking76 and their own evidence, they wish to regain their status as members in the St. 

Mary Cathedral spiritual community, and to re-shape the governance and doctrine of that 

community by court order.  

47. Membership is fundamentally an ecclesiastical status, not a bundle of civil rights. 

Contributions by members are charitable gifts, and therefore cannot also be the basis of a contract 

with the Church.  

B. An action in contract to enforce a charitable commitment will fail 

48. A contract by definition involves mutual obligations. In Senez, relied on by the Court of 

Appeal below, this Court noted that the real estate board “may claim from [Mr. Senez] arrears of 

the dues fixed by a bylaw” and asked: “Would such a claim not be of a contractual nature?”77   

49. The Court of Appeal in this case held that a monthly contribution made to the Church by 

members constituted “consideration.”  Following Senez, the court should then have inquired 

whether the Church could have brought a civil action against its members to collect this 

contribution. If it had, it might have found that tithing was defined in the Church’s Constitution as 

a scriptural practice – merely a “Christian obligation” 78 , not a contractual entitlement – and found 

that no contract existed.  

50. A commitment to make charitable gifts is not an enforceable contract. Were the Church to 

sue members to collect arrears of tithes, Church members could rely on Dalhousie College v 

Boutilier Estate79 to avoid payment.  

51. Dalhousie was a lawsuit against an estate on the basis of a charitable commitment by the 

deceased during his lifetime. There was “no doubt that the deceased’s subscription [could] be 

 
76 Statement of Claim para 1 [AR, Vol I, Tab 2 A pp 34-35].  
77 Senez at 567.  
78 2017 Constitution, Exhibit “B” to Gebru Affidavit, Article 61; see also Article 56 [AR, Vol II, 
Tab 4 B, pp 88, 77-79].  
79 Dalhousie College v Boutilier Estate, [1934] SCR 642 [“Dalhousie”].  
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sustained as a binding promise only upon one basis, viz.: as a contract, supported by a good and 

sufficient consideration.”80 Dalhousie argued that the expressed intention to contribute for specific 

purposes, or reliance on the fact that other donors were also contributing, somehow constituted 

consideration, but these arguments were rejected, and the claim failed.  

52. In Marquis Estate81, a hospital sued an estate for the balance of a pledge given by the 

deceased, where only 1/5th of the amount pledged had been paid to the hospital prior to her death. 

The court dismissed the claim and found no contract, rejecting the hospital’s argument that its 

proposals to name a hospital wing after the deceased’s husband constituted consideration.  

C. The decision of the Court of Appeal threatens the tax status of religious charities 

53. The Court of Appeal’s decision creates a significant problem for religious communities 

that rely on donations from worshippers, particularly where tithing, or similar recurring donations, 

can form a large part of their revenue, and may be promoted to registered members, as with the 

Appellant Church. If tithes are now considered contractual, they can no longer receive favourable 

tax treatment, and religious communities may struggle to raise much-needed funds.  In the wake 

of the financial impact of the COVID-19 pandemic, Canada’s religious communities can ill afford 

to have their charitable status threatened by a decision of the Ontario Court of Appeal that 

completely failed to consider tax or charities law implications.  

Issue 3 – Are the Respondents pursuing non-justiciable claims and remedies? 

A. What is justiciability? 

54. Justiciability is about what matters ought to be decided (or not) by a civil court. This Court 

in Wall cited the following definition of justiciability: 

“a set of judge-made rules, norms and principles delineating the scope of judicial 
intervention in social, political and economic life. In short, if a subject-matter is held to 
be suitable for judicial determination, it is said to be justiciable; if a subject-matter is held 
not to be suitable for judicial determination, it is said to be non-justiciable”.82 

 
80 Dalhousie at p. 645.  
81 Brantford General Hospital Foundation v Marquis Estate, [2003] 67 O.R. (3d) 432 (ONSC).  
82 At para 33, quoting Lorne Sossin, Boundaries of Judicial Review: The Law of Justiciability in 
Canada (2nd ed. 2012), at p. 7. 
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55. In Shergill, the U.K. Supreme Court held that “claims or defences which are based neither 

on private legal rights or obligations, nor on reviewable matters of public law”83 are not justiciable. 

The court found that issues that are non-justiciable in themselves can have civil consequences, 

citing Bruker v Marcovitz84. Though Shergill raised issues of religious doctrine, the settlement of 

trust property turned on these issues, such that they were justiciable.  

56. In Amselem, this Court held that “Secular judicial determinations of theological or religious 

disputes, or of contentious matters of religious doctrine, unjustifiably entangle the court in the 

affairs of religion.”85 Pankerichan explained that:  

“while disputes about religious doctrine are not appropriate for judicial determination, 
‘courts have intervened to review the actions of religious bodies when the controversies 
(typically regarding membership) involve property, contracts or other civil rights’.”86  

57. In Bruker, this Court upheld a breach of contract claim and award of damages arising from 

a contract with a religious aspect. Unlike the instant case, the parties undoubtedly had a contract 

with clear terms, and the plaintiff’s claim was for money damages. Thus, this Court held that 

despite the religious nature of the dispute, there was an underlying civil (contractual and pecuniary) 

right, and the matter was justiciable. Bruker was careful to point out, however, that:  

“Unlike Avitzur and other American cases, this Court has not been asked either to order 
specific performance or, as previously noted, to determine the enforceability of a Jewish 
marriage contract, and the reference to these cases should not be taken as endorsing either 
remedy.”87 

58. Ms. Bruker’s suit for money damages arising from a clear contract was justiciable; a suit 

seeking reinstatement in a religious community on the basis of a voluntary commitment to, and 

relationship with, that community is not. 

59. Justice Wakeling’s dissent in Wall, upheld by this Court, commented on the justiciability 

of disputes involving religious associations as follows: 

 
83 Shergill at 43.  
84 2007 SCC 54, [2007] 3 SCR 607 [“Bruker”].  
85 Syndicat Northcrest v Amselem, 2004 SCC 47 at 50.  
86 Pankerichan v Djokic, 2014 ONCA 709 [“Pankerichan”].  
87 Bruker at 80.  
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“Civil courts are responsible for the resolution of disputes between religious entities and 
third parties that relate to secular matters, such as lease agreements, equipment purchases 
and rentals and service providers. These controversies do not affect the membership of 
the religious association or the leaders of the religious association and may be resolved 
without any consideration of the religious association’s religious values.”88 

In the instant case, the dispute does not arise from a contract related to the Church’s secular needs, 

as with the examples of justiciable contracts provided by Justice Wakeling. The Respondents’ 

claim stands or falls with the justiciability of the membership issue, which, on Justice Wakeling’s 

analysis above, should be decided against them.  

B. The Respondents are pursuing non-justiciable issues 

60. The issue of justiciability arises here because the Court of Appeal’s ruling overlooked the 

substance of this dispute. This is essentially a struggle by theologically traditionalist Orthodox 

Christians against Protestant influences in their church. The Respondents rejected the decision of 

their hierarchy and sought to uphold their position by way of a civil lawsuit.  

61. Regardless of whether the Respondents’ relationship with the Appellants could be 

considered contractual, they are not arguing the justiciable issues that might have arisen from such 

a contract, e.g. what damages they might have suffered as a result of their expulsion.  

62. The Respondents’ pleadings and affidavit evidence are a litany of non-justiciable issues.  

The focus of the Statement of Claim is their grievance with the Tehadiso movement, and the 

alleged failure of the Church’s leaders to quash this movement. The Plaintiffs pleaded:89 

• “that the Tehadiso movement is a heretical attempt to impose evangelical protestant 

theology and practice on the Ethiopian Orthodox Tewahedo Church”;  

• “that the Tehadiso movement is pseudo-orthodox”; 

• “that the Tehadiso movement claims to be truer to the Apostles’ vision than the 

actual Orthodox Tewahedo Church, which according to them is fraught with merry-

worshiping [sic], idolatry, and superstition”; 

 
88 Wall v Judicial Committee of the Highwood Congregation of Jehovah's Witnesses, 2016 ABCA 
255 at 124.  
89 Statement of Claim, paras 14, 16-17 [AR, Vol I, Tab 2 A, pp 37-38].  
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• “that members of the congregation began putting notes in the alms box, demanding 

that the Church leadership address the burgeoning Tehadiso movement,” but “the 

Defendant High Priest Mesele Enegada [sic] persisted with his denial that a 

Tehadiso heretic group existed in the Church”; and, 

• “that [the personal defendants] had engaged with suspected Tehadiso group 

members to counsel them regarding their teaching and interpretation of scripts”. 

Whether these allegations are true or false, they should not be pursued through civil courts.  

63. The claim of the Respondents which appears most justiciable is that their expulsions violate 

principles of natural justice and that “the internal processes of the Church offend the principles of 

fundamental justice”.90 However, Wall makes clear that nobody has a “freestanding right to 

procedural fairness.”91 It rejects the general proposition that a religious community’s internal 

procedures must satisfy secular judicial standards of “natural justice”. Only a misapplication of 

the “web of contracts” doctrine, in the absence of a proper factual analysis, allowed the Court of 

Appeal to circumvent Wall and find that this issue was justiciable.  

 C. No appropriate and enforceable remedy 

64. The Court of Appeal decided this case on the basis that a contract was present. However, 

the Statement of Claim pleads nothing related to contracts. The Plaintiffs are not seeking monetary 

damages, as awarded in Bruker, where the contractual dispute was found to be justiciable. Instead, 

they seek an order for the production of records, and further orders:92 

• declaring their expulsions null and void; 

• declaring their Charter rights violated;  

• declaring the “Findings” valid and enforceable, and ordering the “Findings” to be 

announced to the congregation; 

 
90 Statement of Claim, para 37 [AR, Vol I, Tab 2 A pp 43-44].  
91 Wall at 24-29.  
92 Statement of Claim, para 1 [AR, Vol I, Tab 2 A pp 34-35].  
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• ordering that the Church apply and enforce the “Findings” against the alleged 

heretics; and, 

• ordering the Church to enact an elections policy for the parish council, or produce 

such a policy if it already exists.  

65. A civil (i.e. non-ecclesiastical) judge is not equipped to decide such issues or make such 

orders.93 The Plaintiffs are not seeking an injunction allowing them onto Church property, based 

on a contractual or proprietary interest. Instead, they seek a declaration that their expulsion from 

Church membership was null and void. Like the status of “pastor” in Hart94, the status of 

membership in an Ethiopian Orthodox Tewahedo parish is established under canon law.95 It is an 

ecclesiastical status, for church hierarchy to determine, not a matter of civil rights.  

66. In Ukrainian Greek Orthodox, this Court rejected an attempt by the hierarchy of the 

Ukrainian Greek Orthodox Church to enforce their decree that a priest who had been subjected to 

canonical discipline cease officiating at religious services, at a church which the hierarchy did not 

legally own. There was a dissent on the issue of whether the priest could be ordered to return his 

“antimins,” an item given to him on priestly ordination, because that was a claim for property. 96 

No such proprietary claim has been advanced in the present case.  

67. The present Respondents have been permitted to proceed with their action despite the non-

justiciability of the issues raised and remedies sought. Wall provided guidance on non-justiciable 

claims which was clear and appropriate. This Court should remove the exception to Wall created 

by the Court of Appeal below, and dismiss the Repondents’ claim. 

Issue 4 – Would the relief claimed by the Respondents violate the Charter? 

A. Freedom of religion 

 
93 Amselem para 50.  
94 Hart v Roman Catholic Episcopal Corporation of the Diocese of Kingston, in Canada, 2011 
ONCA 728 para 23.  
95 Bylaw, Exhibit “D” to Engeda Affidavit, Article 44 [AR, Vol I, Tab 3 D, pp 182-184]. 2017 
Constitution, Exhibit “B” to Gebru Affidavit, Article 61 [AR, Vol II, Tab 4 B, p 86-88].  
96 Ukrainian Greek Orthodox pp 598, 616.  
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68. The church members who succeeded at the Court of Appeal for Ontario are seeking relief 

which would force the Church and clergy to comply with their view of theology and church 

hierarchy. Canadian churches, mosques, synagogues, gurdwaras, temples, and similar 

communities, should not be coerced by civil courts into changing their positions on matters of 

religious doctrine or ecclesiastical governance. 

69. In Wall, this Court reiterated that the Charter informs the development of common law.97 

Both the appellant and the interveners in Wall emphasized the impact of the case on religious 

freedom. However, the Court spent little time on Charter issues, merely holding that in general, 

“religious groups are free to determine their own membership and rules; courts will not intervene 

in such matters save where it is necessary to resolve an underlying legal dispute.”98   

70. As in Wall, the Charter issues in this case are a subset or dimension of justiciability issues: 

the Charter should guide the Court in determining whether the Respondents’ allegations, and 

remedies sought, are of a nature that courts ought to adjudicate and grant.   

71. Justice Wakeling, in a dissenting opinion upheld by this Court, concluded that freedom of 

religion and freedom of association rights might protect religious membership decisions from 

judicial scrutiny even if there were a contract: 

“even if one decides that the promisors made promises that the promisees reasonably 
understood could be enforced in a civil court, consideration must be given to the effect s. 
2 (a) of the Charter has on the jurisdiction of a civil court to review the membership 
decisions of incorporated religious associations. A court’s jurisdiction to interfere may be 
abridged by the values on which s. 2 (a) of the Charter is based.”99 

Since the Supreme Court had not yet addressed this question directly, and did not do so in Wall, 

there is no settled law here. The Appellants urge this Court to find that their right to religious 

freedom should prevent courts from enforcing the Respondents’ claims even if Church 

membership is found to be contractual in nature.  

 
97 Wall at 39.  
98 Ibid. at 39. 
99 Wall v Judicial Committee of the Highwood Congregation of Jehovah's Witnesses, 2016 ABCA 
255 at 114.  
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72. The remedies sought by the Respondents, which the Court of Appeal allowed them to 

pursue, result in such a high degree of interference with church affairs that religious freedom and 

freedom of association concerns must be considered.  

73. Declaratory relief as to the plaintiffs’ membership is problematic; if the Appellant clergy 

believe they do God’s will in governing the Church, they may feel obliged by conscience to 

disregard a declaration from civil courts purporting to overrule them. Even more troubling is the 

fact that the Respondents are pursuing orders which would oblige the Church’s clergy to read out 

ecclesiastical documents in church, and take action against other church members whom the 

Plaintiffs deem to be heretical.  

74. In Bruker, the defendant ex-husband argued that a suit for contractual damages against him 

should be barred because, insofar as the contract required him to take religious steps, its 

enforcement infringed his freedom of religion rights under the Quebec Charter of Rights and 

Freedoms.100 This Court rejected his argument, holding that any intrusion into his religious 

freedom was appropriately balanced against relevant public interests, such as the enforceability of 

the contract.101  

75. In rejecting the ex-husband’s Charter argument, this Court distinguished its ruling from 

the approach of American courts, which have ordered litigants to appear before rabbinical 

courts,102 but endorsed the approach of Israeli civil courts, which have ordered damages for refusal 

to obtain a get without pressuring litigants to take religious steps, in order to avoid trespassing into 

the territory of the rabbinical courts which deal with Halakhic law.103  

76. In the instant case, this Court is being asked to overturn a decision made by Archbishop 

Dimitros on the recommendation of Church clergy, endorsed by the Patriarch, and to allow the 

pursuit of remedies of an essentially religious nature (see Part III. Issue 3 C., supra). Following 

Bruker, even if there were a valid contract, the Church’s Charter rights would require that the 

remedy for breach be limited to monetary damages. The requested orders for performance of 

 
100 Charter of Human Rights and Freedoms, CQLR c C-12.  
101 Bruker at 92. 
102 Ibid. at 88.  
103 Ibid. at 89.  
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religious actions, and declarations on religious or ecclesiastical matters, sought by the 

Respondents, would clearly intrude on the Appellants’ religious freedom.  

77. In Serbian Orthodox Diocese v Milivojevich104, the U.S. Supreme Court found that even 

minimal review of an Orthodox Christian synod’s decision violated the First and Fourteenth 

Amendments. Justice Brennan held that: 

“it is the essence of religious faith that ecclesiastical decisions are reached and are 
to be accepted as matters of faith whether or not rational or measurable by objective 
criteria. Constitutional concepts of due process, involving secular notions of 
"fundamental fairness" or impermissible objectives, are therefore hardly relevant to 
such matters of ecclesiastical cognizance.” 
 

78. In Samuel v Lakew,105 the District of Columbia Court of Appeals held that, in light of the 

First Amendment, civil courts lacked jurisdiction to determine who was the true occupant of a 

clerical office of the Ethiopian Orthodox Tewahedo Church. This Court should follow Samuel in 

holding that a decision on who holds or does not hold status within a church (e.g. membership), 

which would necessitate wading into the doctrine and structure of the Church, is not within this 

Court’s jurisdiction and would be an intrusion on the religious freedom of the Church.  

79. Notions of religious freedom differ, and as Pankerichan held, Canadian courts will 

sometimes engage with ecclesiastical decisions where there are underlying legal rights, while 

American courts may not.106 Nevertheless, American approaches to similar disputes should guide 

this Court in holding that the Charter protection of religious freedom under section 2 (a) prevents 

Canadian courts from issuing orders or declarations of a religious nature, even if there is some 

underlying civil right at issue.   

B. Freedom of association 

80. This Court held in Mounted Police,107 quoting Alberta Reference,108 as follows:  

 
104 Serbian Orthodox Diocese v Milivojevich, 426 U.S. 696 (1976) 
105 Samuel v Lakew, 13-CV-1472 (D.C. 2015).  
106 Pankerichan at 85-86.  
107 Mounted Police Association of Ontario v Canada (Attorney General), 2015 SCC 1, [2015] 1 
SCR 3 [“Mounted Police”].  
108 Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 at 87.  
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“Freedom of association is most essential in those circumstances where the individual is 
liable to be prejudiced by the actions of some larger and more powerful entity, like the 
government or an employer.  Association has always been the means through which 
political, cultural and racial minorities, religious groups and workers have sought to attain 
their purposes and fulfil their aspirations”.109 [emphasis in original]. 

81. The Appellant Church is not only a religious group, but a community of the cultural and 

ethnic minority Ethiopian diaspora which comprises its membership. The Respondents are 

asking the courts to intervene in internal affairs of this community, and to deprive it of the ability 

most fundamental to any association – the ability to define who is and who is not a member.  

82. As affirmed by majorities of this Court in Lavigne110 and Advance Cutting & Coring,111 

section 2 (d) of the Charter creates not only a right to associate, but a right not to associate. Key 

to this right is the problem of ideological coercion: 

“The justification for a right not to associate would appear to be the individual's interest 
in being free from enforced association with ideas and values to which he or she does not 
voluntarily subscribe.  For the purposes of this case, I shall refer to this as the interest in 
freedom from coerced ideological conformity.”112 

83. The Respondents’ claim for a declaration that their expulsions from membership are null 

and void would, if granted, force the Appellants to associate with the Respondents, by effectively 

reinstating them as members.  

84. The dispute in this litigation is an ideological and doctrinal dispute. The Appellants believe 

that the Church should be governed hierarchically, and propose a moderate approach in dealing 

with the incursion of Protestant theology in their midst. The Respondents take a hard-line approach 

to perceived heresy, demanding a “purge” of the Church’s clergy, the enforcement of their more 

traditional theology, and a re-interpretation of the Church’s governance as democratic, with the 

clergy subservient to the congregation.  

 
109 Mounted Police at 57.  
110 Lavigne v Ontario Public Service Employees Union, [1991] 2 SCR 211 [“Lavigne”].  
111 R v Advance Cutting & Coring Ltd., [2001] 3 SCR 209 [“Advance Cutting & Coring”].  
112 Lavigne at p. 344.  
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85. To force these Appellants to associate with Respondents who do not share their view of 

church doctrine or governance would implicitly adopt the Respondents’ understanding of the 

Church at the expense of the Appellants’.  

86. Ideological conformity through forced association should not be ordered by the courts any 

more than it should be enforced by another government body, particularly when the intervention 

is into the internal affairs of a community of both religious and cultural importance to its (cultural 

and racial minority) membership.  

C. Multiculturalism and legal pluralism 

87. Section 27 applies in interpreting the Appellants’ rights under sections 2 (a) and (d) of the 

Charter. Further, given that section 27 has been held to be an interpretive aid for provincial and 

federal statutes,113 it should guide this Court in interpreting the common law, in accordance with 

the role of the Charter upheld in Wall.114 

88. “[L]egal pluralism, whether formalized or not, is a fact of life in Canada, as in any 

multicultural society”. 115  Like Sharia tribunals and practitioners of Indigenous alternative dispute 

resolution, the Church hierarchy and Archbishop Dimitros are applying a legal tradition deeply 

rooted within their (Ethiopian Orthodox Christian) culture, distinct from mainstream Canadian 

civil and common law.  

89. The Appellants have a greater familiarity with the Ethiopian diaspora community, 

including intragroup ethnic tensions, than Canadian courts. See, e.g., this excerpt from an 

inflammatory letter circulated within the Church prior to the Respondents’ expulsion: 

“To this end it is necessary to eliminate, by any means possible, the uncivilized clergy 
and choir members from the Church. These people, including the Tigray born priest 
Mebratu, are deemed to be undesirable for our church and our cause as well.”116 

 
113 Prus-Czarnecka v Alberta, 2003 ABQB 698 at 7.  
114 Wall at 39.  
115 Faisal Bhabha, “Between Exclusion and Assimilation: Experimentalizing Multiculturalism” 
(2009) 54 McGill LJ 45 at 83.  
116 Message to St. Mary’s Church, Exhibit “F” to Engeda Affidavit [AR, Vol I, Tab 3 F, pp 202-

203]. Tigray, a region in Ethiopia, is the home of the Tigrayan ethnic group.  
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Authentic pluralism would favour resolution of such disputes by traditional authorities better-

equipped to deal with such issues, when there is no pressing need for a court’s oversight. 

90. The Appellants, under the guidance of Archbishop Dimitros, charted a moderate and 

pastoral course in response to the Tehadiso movement and the zeal of the more traditionalist 

Respondents. Courts necessarily lack the Appellants’ sensitivity to the dynamics of the dispute, 

and possible remedies. For example, the Respondents were not excommunicated from the global 

Ethiopian Orthodox church; expelled parish members are free to attend other Ethiopian Orthodox 

parishes, which in fact these Respondents do.117  

91. The Respondents are asking the courts to uphold their harsher approach to perceived 

heresy, and allow them to carry on their divisive efforts within the St. Mary Cathedral parish.  This 

Court should, instead, interpret the Appellants’ rights to freedom of religion and freedom of 

assembly “in a manner consistent with the preservation and enhancement of the multicultural 

heritage of Canadians”,118 by upholding the autonomy of their traditional religious authorities as 

arbiters of theological disputes and preservers of peace within the Church and diaspora 

community, thereby respecting the Appellants’ cultural integrity.  

D. Freedom of speech 

92. The Respondents seek “an order that the Defendants announce the Findings to the 

congregation of the Church.”119 This implicates the Appellants’ freedom of expression rights.  

93. Given that the Respondents have made allegations akin to defamation,120 the case law on 

injunctions in defamation cases is relevant. This Court addressed the constitutional implications 

of such injunctions in Canadian Liberty Net, holding that the applicable tests “would confine the 

issuance of an injunction to cases where it would be constitutionally justifiable” such that the court 

 
117 Transcript of Cross-Examination of Messale Engeda, questions 103 and 110 [AR Vol II, Tab 6, 
pp. 195 and 197]. 
118 Charter at 27.  
119 Statement of Claim para 1 c), [AR, Vol I, Tab 2 A, p 34].  
120 Statement of Claim at 44-47 [AR, Vol I, Tab 2 A, pp 45-46].  
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“must be mindful of the guarantee of freedom of expression in the Charter”121 when ordering 

injunctive relief restraining expression.  

94. In National Bank of Canada v Retail Clerks’ International Union et al., this Court held that 

an order requiring a bank to send a letter with specified contents to employees violated section 2 

(b) of the Charter: “This type of penalty is totalitarian and as such alien to the tradition of free 

nations like Canada, even for the repression of the most serious crimes.”122  

95. An order requiring the Appellants to make religious statements to their congregation would 

be totalitarian, unjustified, and would infringe their section 2 (b) rights. The Respondents have not 

shown that this a case of extreme and unjustifiable defamation, potential hate speech, or some 

other interest which would satisfy the Oakes test, as required by Canadian Liberty Net.123  

Issue 5 – Did the Court of Appeal overturn factual findings without applying the “palpable 
and overriding error” standard? 

96. The Court of Appeal treated the question as to whether members of the Church have rights 

and obligations in contract as a question of law, and reviewed the motion decision for 

correctness.124  

97. But the Court of Appeal also appears to have disagreed with the motion judge as to whether 

the parties to the alleged contract possessed the intention to enter a contract, or exchanged good 

consideration. Wall held that the existence of a contract in such a context is a question of fact,125 

rejecting the contractual claim on the grounds that “[n]o basis has been shown that Mr. Wall and 

the Congregation intended to create legal relations.”126 The court below therefore mistook a mixed 

question of fact and law for a pure question of law, and applied the wrong standard of review. 

 
121 Canada (Human Rights Commission) v Canadian Liberty Net, [1998] 1 SCR 626 at 50 
[“Canadian Liberty Net”].  
122 National Bank of Canada v Retail Clerks’ International Union et al., [1984] 1 SCR 269 at 296.  
123 Canadian Liberty Net at 49-50.  
124 Reasons of Court of Appeal for Ontario, para 37 [AR, Vol I, Tab 1 C pp 17-18].  
125 Wall at 29. 
126 Ibid. at 28. 
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98. The motion judge determined that there was no intention to create legal relations.127 The 

Court of Appeal focused on the legal flavour of the religious governing documents and found that 

there was in fact a contract, without properly analyzing whether the parties had a mutual intention 

for the Constitution and Bylaw to be civilly enforceable as contracts. 

99. The Court of Appeal found that the Respondents “applied to be members of the 

Congregation and offered consideration in the form of monthly payments”.128 While the 

Respondents provided evidence that, in general terms, they had “contributed” to the Church,129 it 

is not clear what financial contributions they had made or committed to make. The Court of Appeal 

apparently assumed that the respondents committed to providing and did provide monthly 

payments on the basis of the sample, blank membership application form in the record.130 Since 

the motion judge made no finding of contributions, the Court of Appeal overturned her on this 

issue by implication, without explaining why it was doing so, or on what evidence.  

100. The Court of Appeal’s confusion on standard of review should not be permitted to stand. 

The motion judge’s factual finding that the elements of a contract were lacking should be 

reinstated, and the Appellants’ appeal granted.  

PART IV – SUBMISSIONS ON COSTS 

101. The Appellants request costs in this Court, and from the Court of Appeal. The Appellants 

also request that the costs order of the motion judge be restored.  

PART V – ORDER SOUGHT 

102. The Appellants respectfully request that this Court grant this appeal, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17TH DAY OF SEPTEMBER, 
2020.  
______________________ 
 

  
 
 

 
 

127 Reasons of Ontario Superior Court of Justice, p 3 [AR, Vol I, Tab 1 A, p 3].  
128 Reasons of Court of Appeal for Ontario, para 46 [AR, Vol I, Tab 1 C, p 21].  
129 Affidavit of Yoseph Beyene paras 7-8 [AR, Vol II, Tab 5, pp 102-103].  
130 Form of Membership Application, Exhibit “B” to Engeda Affidavit [AR, Vol I, Tab 3 B].  
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