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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. In 2018, this Court held that membership in a religious association is not subject to a civil 

court’s review, absent an underlying legal right.1 In the present case, the Ontario Court of Appeal’s 

ruling makes such membership itself the “underlying legal right” to ground a court’s jurisdiction, 

effectively undoing Wall. It cites no case where mere membership is the sole basis for assuming 

jurisdiction. Instead, it relies on the ambiguity in the idea that a voluntary association is a “web of 

contracts”, applying this doctrine without regard to whether the factual matrix in this case makes 

it appropriate.  

2. The Court of Appeal decision allowed church members to pursue an action seeking a 

declaration that decisions of their archbishop were “null and void,” and court orders obliging the 

church’s clergy to take action against heresy, including reading out condemnations from the pulpit. 

By the Court of Appeal’s logic, a religious leader could use civil courts to censure dissenting 

members, or to collect donations from parishioners. The issue of what questions are justiciable, 

which again seemed to have been settled by Wall, has been cast into doubt.  

3. The decision below needlessly unsettles long settled law, dating back at least to this court’s 

1940 ruling in Ukrainian Greek Orthodox.2 One likely consequence, especially in Ontario, will be 

courts taking on internal disputes among members of religious bodies or other voluntary 

associations that have adopted written rules. This will preoccupy courts with grievances for which 

they can offer no suitable or enforceable remedy. This development threatens both to overburden 

judges and undermine public respect for the courts.  

4. The judgment exposes voluntary associations, many of which are grounded in religious 

tradition, to the threat of litigation, particularly by wealthy or disagreeable (former) members. This 

undermines freedom of association. The possibility of secular courts interfering with voluntary 

 
1 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 SCC 26, 
[2018] 1 SCR 750 [“Wall”]. 
2 Ukrainian Greek Orthodox Church v. Ukrainian Greek Orthodox Cathedral of St. Mary the 
Protectress, [1940] SCR 586 [“Ukrainian Greek Orthodox”].  
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religious communities when no legal right is at stake undermines freedom of religion, freedom of 

association, and freedom of expression.  

5. The decision below also suggests that an appellate court may overturn findings of fact 

based on differing interpretation of the evidence, rather than palpable and overriding error. The 

motions judge in this case determined that there was no intention to create legal relations. The 

Court of Appeal, focused on the legal flavour of the religious governing documents, found that 

there was in fact a contract, without determining its terms or discussing whether there was a 

reasonable intention by either side to form a civilly enforceable contract.  

B. Statement of Facts 

6. The Respondents became lay members of the Ethiopian Orthodox Tewahedo Church of 

Canada St. Mary Cathedral (the “Church”) in the early 1990s. The Church is a local parish of the 

global Ethiopian Tewahedo Orthodox Church. It is governed by a body of ecclesiastical law 

including the global church’s Constitution3 and the Bylaw of the Ethiopian Orthodox Tewahedo 

Church in the Diaspora (the “Bylaw”).4 The Church is a voluntary association. The Respondents 

were registered members of the Church.  

7. Messale Engeda is Head Priest of the Church. Hiwot Bekele is a priest of the Church. 

Abune Dimetros is Archbishop of the Diocese of Ontario and eastern Canada, which is part of the 

global Ethiopian Orthodox Tewahedo Church. St. Mary Cathedral is his episcopal seat.   

8. The Ethiopian Orthodox Tewahedo Church is governed hierarchically. Its spiritual head is 

the Patriarch, Abba Merkorios. Together, its bishops constitute the Holy Synod, the highest 

authority and final arbiter of appeals in ecclesiastical disputes.5  

 
3 The original 1977 Constitution is in Amharic. Excerpts from a revised English version, adopted 

in July 2017, in which, according to affidavit evidence, the relevant articles remain the same in 

content, are attached at Tab 4. J. 
4 Excerpts are attached at Tab 4. E.  
5 Bylaw, Tab 4. E., Articles 6-8. Constitution, Tab 4. J., Articles 44 and 52.  
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9. Ethiopian Orthodox Tewahedo Church of Canada St. Mary Cathedral is also the name of 

the non-share capital corporation incorporated under the Corporations Act, RSO 1990, c. C.38 (the 

“Corporation”) to hold the Church’s land and buildings. The Respondents were not members of 

the Corporation.6  

10. In 2016, a number of Church members, including the Respondents and the individual 

Applicants, were appointed to an ad hoc committee (the “Committee”) to investigate a movement 

within the Church: the “Tehadiso” or “renaissance” movement. This movement was influenced by 

evangelical Protestant theology, and opposed the veneration of St. Mary, mother of Jesus. The 

Committee submitted a report to Archbishop Dimetros (the “Findings”) which found that the 

Tehadiso movement was heretical, and recommended action against it.7  

11. The Archbishop used disciplinary measures to implement the Findings, advising and 

suspending Church members and clergy, but his actions did not satisfy the Respondents. They 

continued to agitate for “purging”8 heretics, and were formally warned to cease. They persisted, 

and were expelled from membership in the Church by the Archbishop on May 24, 2017.9  

12. The Respondents brought a civil action in January, 2018, asserting that their expulsions 

violated the principles of natural justice. They sought declaratory orders that the Church had 

violated their s. 2(a) Charter rights; that the decision to expel them was void; and other orders 

relating to the production of documents. They sought to further their crusade against the Tehadiso 

movement through the courts, seeking a declaration that the findings of the Committee were valid, 

and court orders that the Findings be read to the congregation from the pulpit and enforced against 

Church members.10  

i) Ontario Superior Court dismisses case in summary judgment 

13. Justice Nishikawa held that there was no genuine issue requiring a trial and granted the 

Defendants’ motion for summary judgment dismissing the action, with costs. She determined that 

 
6 Affidavit of Messale Engeda, Tab 4. C., at 6-8.  
7 Findings, Tab 4. L.  
8 Affidavit of Messale Engeda at 20, Tab 4. C. Message to St. Mary’s Church, Tab 4. G.  
9 Affidavit of Messale Engeda at 20-26.  
10 Statement of Claim, Tab 4. A.  
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the case fell squarely within this Court’s decision in Wall, which held that neither judicial review 

nor contractual remedies are available for decisions of voluntary religious associations, absent an 

underlying property or other legal right. She held that the Plaintiffs “failed to allege or provide 

evidence of an underlying legal right”11 that could justify the court’s review of the Church’s 

decision making. 

14. Though their Statement of Claim did not allege breach of contract, the Plaintiffs’ argument 

before Justice Nishikawa was that the Church’s 1977 Constitution, written in the Amharic 

language, together with the Bylaw, formed legally binding relations.  

15. Justice Nishikawa rejected this argument. She concluded that there was no mutual intent 

to form a legally-binding contract. She also found that while the Plaintiffs were members of the 

Church’s congregation, they were not members of the corporation with legal title to the St. Mary 

Cathedral property, and did not acquire rights under the Corporations Act, 1990 RSO, c. C-38.  

ii) Ontario Court of Appeal reverses, finds civilly binding contract 

16. The Court of Appeal affirmed that jurisdiction to review a voluntary association’s 

adherence to its own procedures “depends on the presence of an underlying legal right to be 

adjudicated”.12 In this case, the Court found that the Church’s Constitution and Bylaw formed a 

contract, which itself supplied the underlying legal rights to be adjudicated. 

17. The Court of Appeal concluded that the motion judge erred in finding that there was no 

evidence of a contract.13 Further, despite the absence of any pleading in contract, the Court 

concluded that the Plaintiffs were subject to contractual rights and obligations upon becoming 

members of the Congregation.14 

 
11 Reasons of Ontario Superior Court of Justice, Tab 2. A., p. 3.  
12 Reasons of Court of Appeal for Ontario, Tab 2. C., at 39. 
13 Id. at 55. 
14 Id. at 65. 
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18. The Court of Appeal found that the Plaintiffs completed written membership applications, 

were admitted as members, and offered “consideration” in the form of monthly contributions.15 

The Court also noted, as “evidence that the Plaintiffs would likely have been aware of the 

Constitution and By-Laws”, that they were advised that the Committee would be “guided by the 

rules and regulations of the Eastern Orthodox Tewahedo Church synod in the Diaspora”.16  

19. The Court noted that the Constitution refers to members’ obligation to respect and uphold 

church rules and Holy Scriptures and sets out a procedure for disciplining members and that the 

Bylaw provides that congregants’ rights will be respected.17 The Court pointed to the following as 

evidence that the Church and its leadership recognized that they “had contractual obligations”: 

a)   inclusion of provisions in the Constitution and Bylaw for discipline of members; 

b)   reliance on the Bylaw to suspend memberships; and 

c)   claiming that “requisite steps” were taken to expel these members.18 

20. The Court of Appeal concluded that the Plaintiffs were subject to contractual rights, but 

that it was not clear if or how those contractual rights were breached, giving rise to triable issues. 

The Court therefore granted the appeal and set aside the summary judgement.19 

PART II – QUESTIONS IN ISSUE 

21. This case raises the following issues of national and public importance: 

Issue One: Does a voluntary religious association’s written constitution or bylaw always 
form the basis of a legal contract, giving the court jurisdiction over its decisions? 

Issue Two: Is a dispute between members of a voluntary religious association where no 
underlying civil, contractual, or proprietary right is at stake justiciable? 

 
15 Reasons of Court of Appeal for Ontario, Tab 2. C., at 46-47. The Court notes earlier, at 20, that 

the membership application does not mention the Constitution or the Bylaw. 
16 Id. at 48. However, the Plaintiffs included in their Statement of Claim 
17 Id. at 15, 50, 51. 
18 Id. at 53. 
19 Id. at 65-67. 
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Issue Three: Should Canada’s courts enforce religious claims by and against church 
members or religious leaders? 

Issue Four: Can an appellate court overturn the factual findings of a court of first instance 
while bypassing the “palpable and overriding error” standard of review? 

PART III – STATEMENT OF ARGUMENT 

Issue 1 – Contract law and jurisdiction 

A. A loophole in Wall 

22. Canadians are members of many leagues, clubs, religious congregations, and other 

voluntary associations, which often adopt formal rules and keep lists of members. When do such 

relationships or associations acquire legal status as a contract? When are they subject to a judge’s 

jurisdiction and oversight?  

23. The longstanding rule reiterated in Wall is that, absent an underlying legal right, a court 

lacks jurisdiction to review compliance with the rules of a religious or other voluntary association. 

Because Mr. Wall had no legal right at stake in the decision to expel him, “the matters in issue 

[fell] outside the courts’ jurisdiction.”20 The decision of the Court below needlessly muddles this 

clear precedent, affirmed by this Court only two years prior.  

24. The Court below was wrong to state as a blanket rule that where a voluntary association 

has a written “constitution” or “by-laws”, these constitute a legally binding contract.21 This is an 

error of law and has major implications for voluntary associations of all kinds. It is based on an 

ambiguity in the venerable notion that voluntary associations should be treated in law as a “web 

of contracts” between their members.  

25. It is a matter of national and public importance that this Court clarify the “web of contracts” 

theory of voluntary associations. Wall established that standard contractual analysis should apply 

to voluntary associations. But because Wall did not employ the language of “web of contracts” 

 
20 Wall at 31. 
21 Reasons of Court of Appeal for Ontario, Tab 2. C., at 40, 43. 
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jurisprudence, the Ontario Court of Appeal has been able to disregard the principles laid down in 

Wall without overtly contradicting it.  

26. The Court of Appeal has created a loophole allowing members of voluntary associations 

to litigate their bylaws, against their associations or against each other, even where there is 

factually no underlying civil right. This Court should clarify that courts have no jurisdiction over 

such disputes.  

B. The Court of Appeal erred in relying on “web of contracts” cases 

27. The decision below relies on Ahenakew,22 claiming that the latter ruling “affirmed that 

voluntary associations are ‘a complex of contracts between each and every other member’”.23 In 

context, Ahenakew merely explained that the Court of Appeal’s judgment in Astgen24 was based 

on a legal fiction, now rejected by the Supreme Court, that viewed a trade union as a web of 

contracts between all its members.25 Ahenakew did not apply Astgen and did not treat the political 

party in issue as a “web of contracts”. It does not support an exception to Wall.  

28. In Lakeside Colony, the Supreme Court of Canada reviewed the rules of a religious 

community to a limited extent, because the member expelled from the religious community 

claimed a right to its communal property.26 No property interest is claimed in the present case.  

29. In Senez, this Court considered the rights of a person who was expelled from membership 

in a real estate board, resulting in a loss of access to services provided to members and loss of 

income, to challenge the board’s decision and to seek damages. This Court noted that the real estate 

board “may claim from [Mr. Senez] arrears of the dues fixed by a bylaw” and asked rhetorically, 

“Would such a claim not be of a contractual nature?”27 The Court of Appeal held that a monthly 

contribution made to the Church by members constituted “consideration.”28 It, too, should have 

asked whether the Church could have brought a civil action against its members to collect this 

 
22 Ahenakew et al. v McKay et al., 71 O.R. (3d) 130, [2004] O.J. No. 2318 (ONCA) [“Ahenakew”].   
23 Reasons of Court of Appeal for Ontario, Tab 2. C., at 40.  
24 Astgen v Smith, 1969 CanLII 488 (ON CA), [1970] 1 O.R. 129. 
25 Ahenakew at 24-25.  
26 Lakeside Colony of Hutterian Brethren v Hofer, [1992] 3 SCR 165. 
27 Senez v Montreal Real Estate Board, 1980 CanLII 222 (SCC), [1980] 2 SCR 555 at p. 567. 
28 Reasons of Court of Appeal for Ontario, Tab 2. C., at 46.  

37



8 

contribution. If it had, it might have found that tithing was defined in the Church’s Constitution as 

a scriptural practice – merely a “Christian obligation”29, not a contractual entitlement – and found 

that no contract existed.  

30. Moreover, Senez was not a voluntary associations case. The defendant real estate board 

was incorporated under a Quebec statute. It merely cited the common law of voluntary associations 

as a useful analogue. Nevertheless, Senez raises sufficient ambiguity to lead the Court of Appeal 

for Ontario astray in the present case.  

31. The English case of Shergill v Khaira30 illustrates the ambiguity in the “web of contracts” 

theory. First, the court stated that disputes in a voluntary religious association are only justiciable 

if there is an underlying civil right, e.g. a contract.31 Then, it suggested that even if a dispute is 

theological or ecclesiastical, the court can intervene to enforce compliance with the association’s 

internal regulations, because they constitute a contract.32  

32. Wall resolved this ambiguity for Canadian courts. It specifically addressed Shergill.33 The 

Highwood Congregation had written rules, which were before this Court, to govern admitting and 

disciplining members.34 Mr. Wall argued that these created contractual obligations. However, this 

Court found that there was no “written constitution, by-laws or rules that would entitle members 

to have those agreements enforced” in a civil court.35 The party claiming the existence of such a 

contract must “show that there was an intention to form contractual relations,” which is “more 

difficult in the religious contract,” though “general principles of contract law would apply.”36 The 

Court of Appeal’s decision in the instant case should not be permitted to dispense with this 

analysis.  

 

 
29 Excerpts from Constitution, Tab 4. J., Article 56.  
30 Shergill v Khaira, [2014] UKSC 33 [“Shergill”].  
31 Id. at 46.  
32 Id. at 48.  
33 Wall at 26.  
34 See e.g. id. at 38.  
35 Id. at 28. 
36 Id. at 28.  
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C. Wall is consistent with historic Canadian jurisprudence on religious associations 

33. In 1877, Dunnet v Forneri held that the law recognizes the existence of religious bodies as 

voluntary associations, “but unless civil rights are in question it does not interfere with their 

organization or with questions of religious faith”.37  Dunnet calls “the position of member of the 

Church” a “purely ecclesiastical matter”.38 The court found that that in all cases put before it in 

which a court intervened in church affairs, some civil right had been affected.39  

34. This Court’s jurisprudence takes the same approach. In 1940, it held that: 

“it is well settled that, unless some property or civil right is affected thereby, the civil 
courts of this country will not allow their process to be used for the enforcement of a purely 
ecclesiastic decree or order”.40  

35. Where, however, an ecclesiastical dispute involves contractual or property rights, this 

Court has held that the courts have jurisdiction: see e.g. Hofer,41 where the religious community 

had aspects of a commercial undertaking and owned property in common, and Lakeside Colony, 

where patent and property rights were in dispute.  

D. Recent decisions have followed Wall in conducting a contractual analysis to 
determine jurisdiction over voluntary associations 

36. Courts in Manitoba, Alberta, Ontario, and Nova Scotia have applied Wall consistently 

when dealing with contractual claims. See, for example, Bell v Civil Air Search and Rescue 

 
37 Dunnet v. Forneri, 1877 OJ No 227 (Ch) [QL], at 18.  
38 Id. at 38. 
39 Id. at 39. 
40 Ukrainian Greek Orthodox at p. 591.  
41 Hofer et al. v. Hofer et al., [1970] SCR 958. 

39



10 

Association,42 McCargar v Métis Nation of Alberta Association,43 Cummings v Burlington Radio 

Control Modelers,44 and Warren v Football Canada.45 

37. Mathai v George, like the present case, was a dispute between members of an Orthodox 

church. The Alberta Court of Queen’s Bench found it lacked jurisdiction “to issue declarations or 

orders with respect to membership, elections or disciplinary action”.46  

E. This Court should close the loophole in Wall and restore consistent jurisprudence 

38. In the present case, the Court of Appeal has departed from the approach consistently 

employed in cases following Wall and prior decisions of this Court. It erred by misreading the 

outdated “web of contracts” approach. This Court should ensure that the “web of contracts” 

doctrine is interpreted in conformity with Wall, and that the risk of overloading the courts with 

litigation between members of voluntary associations is avoided.  

 

 
42 2018 MBCA 96. The suspended member of an association argued that there was a contract based 

on his payment of membership fees and the association’s bylaw, which the association allegedly 

breached. The Manitoba Court of Appeal held that there was no evidence of a civil or property 

right accompanying membership, and dismissed the case, finding the court had no jurisdiction. 
43 2018 ABQB 553, aff’d 2019 ABCA 172 [“McCargar”]. A member sought to challenge 

resolutions of a voluntary association, alleging that they breached natural justice, and that he had 

contractual rights as a member. The Alberta Court of Queen’s Bench found it had no jurisdiction.  
44 [2018] O.J. No. 6698. This was a suit for damages for expulsion from membership. The court 

held that the defendant’s bylaw conferred no contractual rights, found that the payment of 

membership fees did not constitute a significant proprietary interest, and dismissed the claim. 
45 2020 NSSC 29. This was a claim for declaratory relief and damages arising from the suspension 

of a volunteer coach. Although the defendant had clear written rules, the court looked for evidence 

of offer, acceptance, consideration, and intent to create legal relations, and finding none, dismissed 

the claim. 
46 2019 ABQB 116. 
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Issue 2 – The matters in dispute are not justiciable 

A. What is justiciability? 

39. Justiciability is about what matters ought to be decided (or not) by a civil court. This Court 

in Wall cited the following definition of justiciability: 

“a set of judge-made rules, norms and principles delineating the scope of judicial 
intervention in social, political and economic life. In short, if a subject-matter is held to be 
suitable for judicial determination, it is said to be justiciable; if a subject-matter is held not 
to be suitable for judicial determination, it is said to be non-justiciable”.47 

40. In Shergill, the U.K. Supreme Court held that “claims or defences which are based neither 

on private legal rights or obligations, nor on reviewable matters of public law”48 are not justiciable. 

The court found that issues that are non-justiciable in themselves can have civil consequences, 

citing Bruker v Marcovitz49. Though Shergill raised issues of religious doctrine, the settlement of 

trust property turned on these issues, such that they were justiciable.  

41. In Amselem, this court held that “Secular judicial determinations of theological or religious 

disputes, or of contentious matters of religious doctrine, unjustifiably entangle the court in the 

affairs of religion”.50 Pankerichan explained when church disputes may become justiciable:  

“while disputes about religious doctrine are not appropriate for judicial determination, 
‘courts have intervened to review the actions of religious bodies when the controversies 
(typically regarding membership) involve property, contracts or other civil rights’”.51  

B. The Respondents are pursuing non-justiciable issues 

42. In the present case, the issue of justiciability arises because the Court of Appeal’s findings 

of fact and law overlooked the substance of this dispute, which was a struggle by theologically 

traditionalist Orthodox Christians against the influence of the Protestant Reformation in their 

 
47 At para 33, quoting Lorne Sossin, Boundaries of Judicial Review: The Law of Justiciability in 
Canada (2nd ed. 2012), at p. 7. 
48 Shergill at 43.  
49 2007 SCC 54, [2007] 3 SCR 607.  
50 Syndicat Northcrest v Amselem, 2004 SCC 47 at 50.  
51 Pankerichan v Djokic, 2014 ONCA 709 [“Pankerichan”].  
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church. The Respondents, by their actions, rejected the decision of their hierarchy, and sought to 

uphold their position by way of a civil lawsuit.  

43. Regardless of whether the Constitution, Bylaw, and guidelines for the ad hoc committee 

could be considered a contract, the Respondents are seeking no justiciable relief arising from what 

contract might entail.  

44. The Respondents’ pleadings and affidavit evidence are a litany of non-justiciable issues.  

The focus of the Statement of Claim is their grievance with the Tehadiso movement, and the 

alleged failure of the Church’s leaders to quash this movement. The Plaintiffs pleaded:52 

• “that the Tehadiso movement is a heretical attempt to impose evangelical protestant 
theology and practice on the Ethiopian Orthodox Tewahedo Church”;  

• “that the Tehadiso movement is pseudo-orthodox”; 

• “that the Tehadiso movement claims to be truer to the Apostles’ vision than the 
actual Orthodox Tewahedo Church, which according to them is fraught with merry-
worshiping [sic], idolatry, and superstition”; 

• “that members of the congregation began putting notes in the alms box, demanding 
that the Church leadership address the burgeoning Tehadiso movement,” but “the 
Defendant High Priest Mesele Enegada [sic] persisted with his denial that a 
Tehadiso heretic group existed in the Church”; and, 

• “that [the personal defendants] had engaged with suspected Tehadiso group 
members to counsel them regarding their teaching and interpretation of scripts”. 

45. Regardless of the truth or falsehood of these allegations, they should not be pursued 

through civil courts. That the Court of Appeal has allowed the claim to proceed sends a message 

to parties who feel they have been treated unfairly in personal and subjective disputes: that the 

courts will hear the claims and have the capacity to adjudicate them. This encourages litigation by 

disgruntled members of churches and other voluntary associations. This Court can stem this 

expansion into the territory of the non-justiciable.  

46. The claim of the Respondents which appears most justiciable is that their expulsions violate 

principles of natural justice and that “the internal processes of the Church offend the principles of 

 
52 Statement of Claim, Tab 4. A., at 14, 16-17.  
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fundamental justice”.53 However, Wall makes clear that nobody has a “freestanding right to 

procedural fairness”.54 It rejects the general proposition that a religious community’s internal 

procedures must satisfy secular judicial standards of “natural justice”. Only the ambiguity inherent 

in the “web of contracts” doctrine allowed the Court of Appeal to circumvent Wall in this respect.  

 C. No appropriate and enforceable remedy 

47. The Court of Appeal decided this case on the basis that a contract was present. However, 

the Statement of Claim pleads nothing related to contracts. The Plaintiffs seek neither damages 

nor, at least explicitly, specific performance. Instead, they seek an order for the production of 

records, and further orders:55 

• declaring their expulsions null and void; 

• declaring their Charter rights violated;  

• declaring the “Findings” valid and enforceable, and ordering the “Findings” to be 
announced to the congregation; 

• ordering that the Church apply and enforce the “Findings” against the alleged 
heretics; and, 

• ordering the Church to enact an elections policy for the parish council, or produce 
such a policy if it already exists.  

48. A civil court judge is not equipped to decide such issues or make such orders.56 

49. The Plaintiffs are not seeking an injunction allowing them onto Church property, based on 

some contractual or proprietary interest. Instead, they seek a declaration that their expulsion from 

Church membership was null and void. Like the status of “pastor” in Hart57, the status of 

 
53 Statement of Claim, Tab 4. A., at. 37.  
54 Wall at 24-29.  
55 Statement of Claim, Tab 4. A., at 1.  
56 Amselem at 50.  
57 Hart v Roman Catholic Episcopal Corporation of the Diocese of Kingston, in Canada, 2011 
ONCA 728 at 23.  
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membership in an Ethiopian Orthodox Tewahedo parish is established under canon law.58 It is an 

ecclesiastical status, for church hierarchy to determine, not a matter of civil rights.  

50. Ukrainian Greek Orthodox is directly on point. In that case, this Court rejected an attempt 

by the hierarchy of the Ukrainian Greek Orthodox Church to enforce their decree that a priest who 

had been subjected to canonical discipline cease officiating at religious services, at a church which 

the hierarchy did not legally own. There was a dissent on the issue of whether the priest could be 

ordered to return his “antimins”, an item given to him on priestly ordination, because that was a 

claim for property. 59 No such claim has been advanced in the present case.  

51. The present Respondents have been permitted to proceed, despite the non-justiciability of 

the issues actually raised. As outlined under Issue 1, supra, Wall provided guidance on non-

justiciable claims. It is an issue of national and public importance that this Court remove the 

exception to Wall created by the Court of Appeal below. 

Issue 3 – Fundamental Charter freedoms are threatened 

52. The church members who succeeded at the Court of Appeal for Ontario are seeking relief 

which would force the Church and clergy to comply with their view of theology and church 

hierarchy. Canadian churches, mosques, synagogues, gurdwaras, temples, and similar 

communities, cannot be coerced by civil courts to change their positions on matters of religious 

doctrine or ecclesiastical governance. 

53. In Wall, this Court reiterated that the Charter, though it does not apply directly to private 

litigation, informs the development of common law.60 Both the appellant and various intervenors 

in Wall emphasized the significant impact of the case on religious freedom. However, the Court 

spent little time on Charter issues, merely holding that in general, “religious groups are free to 

determine their own membership and rules; courts will not intervene in such matters save where it 

is necessary to resolve an underlying legal dispute”.61   

 
58 Bylaw, Tab 4. E., Article 44. Constitution, Tab 4. J., Article 61.  
59 Ukrainian Greek Orthodox at pp. 598, 616.  
60 Wall at 39.  
61 Id. at 39. 
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54. The claim advanced by the Plaintiffs, which the Court of Appeal permitted, results in such 

a high degree of interference with church affairs that religious freedom and freedom of association 

concerns must be considered. The declaratory relief as to the plaintiffs’ membership is 

problematic; if the Applicant clergy believe they do God’s will in governing the Church, they may 

feel obliged by conscience to disregard such an order. Even more troubling is the fact that the 

Respondents are still pursuing orders which would oblige the Church’s clergy to read out 

ecclesiastical documents in church, and even take action against other church members whom the 

Plaintiffs deem to be heretical.  

55. To compel speech advancing a religious point of view would violate both freedom of 

expression and freedom of religion rights.  

56. This Court should consider the U.S. Supreme Court’s approach in Serbian Orthodox 

Diocese v Milivojevich.62 The U.S. Supreme Court found that even minimal review of an Orthodox 

synod’s decision violated the First and Fourteenth Amendments. Justice Brennan held that: 

“it is the essence of religious faith that ecclesiastical decisions are reached and are 
to be accepted as matters of faith whether or not rational or measurable by objective 
criteria. Constitutional concepts of due process, involving secular notions of 
"fundamental fairness" or impermissible objectives, are therefore hardly relevant to 
such matters of ecclesiastical cognizance”. 

57. The American constitutional settlement is not the Canadian. Notions of religious freedom 

differ, and as Pankerichan held, Canadian courts will engage with ecclesiastical decisions, given 

underlying legal rights, in a way that American courts will not.63 But that should not extend to 

issuing orders enforcing religious claims against church leaders or members.  

58. On the facts of this case, the Charter was not initially engaged. But given the nature of the 

proceedings allowed by the court below, Section 2 (a), 2 (b), and 2 (d) rights are all threatened, 

without a proper Charter analysis. The potential impact of this case on religious, associational, 

and expressive freedom is a matter of national and public importance.  

 
62 Serbian Orthodox Diocese v Milivojevich, 426 U.S. 696 (1976) 
63 Pankerichan at 85-86.  
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Issue 4 – Standard of review on contract formation 

59. The decision of the Court of Appeal answered only one of the two questions it posed, as to 

when members of a voluntary association have rights and obligations in contract. The court treated 

this as a question of law, and reviewed the motions decision for correctness.64  

60. However, the Court of Appeal also appears to have disagreed with the motion judge as to 

whether the parties to the alleged contract possessed the intention to enter a contract, or exchanged 

good consideration. Wall held that the existence of a contract in such a context is a question of 

fact,65 and rejected the contractual claim on the grounds that “[n]o basis has been shown that Mr. 

Wall and the Congregation intended to create legal relations”.66 The court below therefore mistook 

a mixed question of fact and law for a pure question of law, and applied the wrong standard of 

review. 

61. The Court of Appeal’s confusion is related to the ambiguity which runs through the “web 

of contracts” cases. On the one hand, the court held that where a voluntary association has a written 

constitution and bylaws, these constitute a contract setting out the rights and obligations of 

members and the organization, without specifying that the normal elements of a contract had to be 

present.67 On the other, the court disagreed with the factual findings of the motions judge as 

whether evidence of a legally binding contract had been produced,68 without confining itself to the 

appropriate standard of palpable and overriding error.  

62. The confusion regarding standard of review by the Court of Appeal, though less significant 

than other issues presented by the instant case, is nevertheless of public importance and merits 

clarification by the Supreme Court. 

 

 

 
64 Reasons of Court of Appeal for Ontario, Tab 2. C., at 37.  
65 Wall at 29. 
66 Id. at 28. 
67 Reasons of Court of Appeal for Ontario, Tab 2. C., at 40.  
68 Id. at 46-55.  
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PART IV – SUBMISSIONS ON COSTS 

63. The Applicants ask that costs follow the event of this application.  

PART V – ORDER SOUGHT 

64. The Applicants respectfully request that leave to appeal be granted, with costs.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 6TH DAY OF MARCH, 2020.  

____________________________ 
Philip H. Horgan 
Raphael T. R. Fernandes 
Counsel for the Applicants 
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