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RESPONDENT’S FACTUM 

 
 

PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 
1. In the middle of a cold February night in 2016, the Appellant woke to the sound of 

someone breaking into his pick-up truck. The Appellant owned a used 2001 pick-up truck and 

parked it in front of his house on the driveway.  After listening and looking out his bedroom 

window, the Appellant realized no one was in his locked house or trying to get into it but instead 

was in his truck.  Nonetheless, the Appellant decided to take a loaded, pump-action shotgun, 

leave his house, and silently stalk and then confront the person at the truck.  He said that he was 

acting instinctively based on his previous training as a military reservist.  He wanted to be 

“proactive” and detain and disarm the trespasser.  He acknowledged shooting Mr. Styres after the 

Appellant yelled “hands up” and as Mr. Styres was turning toward him.  The Appellant testified 

he thought Mr. Styres had a gun; Mr. Styres did not.1  

                                                           
1 This case attracted a great deal of community interest, petitions and publicity, because the 
deceased Mr. Styres was Indigenous, and the Appellant Mr. Khill is not. As a result, the jury was 
selected through a challenge for cause process.  By the same token, there was no evidence that 
the Appellant knew Mr. Styres, knew who was breaking into his truck or knew that the person 
breaking into his truck was Indigenous. (Appellant’s Record, Vol. III, Tab 13 - Transcript, Jun 



 
~ 2 ~ 

 

 

2. The Appellant did not choose any number of reasonable alternative courses of action; he 

did not stay in his locked house, call the police, or warn the intruder to leave by yelling or turning 

on lights. Instead he chose to act on his own, to “neutralize the threat.” 

3. The trial judge failed to include in his instructions to the jury mandatory language 

required by the self-defence provisions in s. 34 (2)(c) of the Code, which requires the jury to 

consider the “role” of the accused in the incident and failed to relate that legal principle to the 

evidence.  The effect of the charge was to incorrectly focus on the Appellant’s actions and state 

of mind shortly before shooting, rather than on his entire course of conduct and all the 

circumstances, which provide important context for the jury’s assessment of the reasonableness 

of the act of shooting. 

4. The Ontario Court of Appeal did not err by concluding that a new trial was required 

because the trial judge had failed to correctly instruct the jury on a mandatory and critical aspect 

of self-defence. The Court of Appeal concluded that if the jury had been explicitly instructed to 

consider the Appellant’s role in the incident, which included his entire course of conduct, the jury 

could have found that the Appellant had not acted reasonably and therefore was disentitled to 

self-defence.  Because the jury was not properly instructed on a critical issue, confidence in the 

verdict of acquittal has been undermined, and the only just result is an order for a new trial.   

B. Statement of facts 
5. The Respondent accepts, for the most part, the summary of facts in the Appellant’s 

factum, but provides a more detailed review below with some corrections or clarifications. 

1) The events that night 
6. On February 4, 2016, just outside Hamilton, Ontario, the Appellant was awakened at 3 

am by his wife Ms. Benko who heard loud knocks outside the house.  The house was about 2 km 

from a shopping area of big box stores, but the immediate location was rural, with a farmer’s 

field across the road from the house. The Appellant’s single-story house had an attached garage, 

with a breezeway separating the garage from the house.  Contrary to the Appellant’s statement in 

¶1 of his factum, the garage door opener in the truck did not provide “ready access” to the house; 

there was no direct access to the house from the garage. (The side door from the garage only 

opened into the breezeway and there was no side door from the breezeway into the house.  The 

                                                           
11-14, 2018, pp. 12-14; Vol. V, Tab 14 - Evidence of the Appellant, p. 283.) 
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breezeway had a basement window into the house but it was boarded up and was secure.)2  The 

house had only two doors: a back door with a keypad lock and a front door with a key lock and 

both were locked that night.3 The Appellant parked the truck in his driveway with the back of the 

truck towards the garage door of the house.  The driver’s side of the truck was visible from the 

Appellant’s bedroom window at the front of the house.4 

7. The Appellant and Ms. Benko were scared by rumours of vehicle thefts in the 

neighbourhood, and Ms. Benko had heard rumours of break-ins (although she had not told the 

Appellant about those).  The Appellant felt “they could handle whatever threat came our way.”  

Having a shotgun in the bedroom closet made the Appellant feel safer.5  The Appellant described 

how he “figured if there’s going to be any kind of attack or threat at night, chances are I’m going 

to be in bed and that I would want the means of defending myself as close as possible to me.”  

He attributed that fear partly to his training as a reservist and partly due to the fact they thought 

people had been playing with the locks and trying to get into the house the week before.6 

8. The Appellant described being nudged awake by Ms. Benko, asking if he had heard 

something.  He then heard two knocks, like someone was knocking on something very hard, 

louder and more aggressively than someone knocking on the door.  He did not think it was inside 

the house; he could tell it was either outside or in the garage.7  He hadn’t heard any sounds of 

attempts to get in the house such as door knob rattles, keypad beeps or kicks prying at the 

windows and he wasn’t listening for sounds in the basement; he was satisfied no one was in the 

house. He said, “I was prepared to go out and confront them.” 8 Ms. Benko got up to look and 

                                                           
2 Appellant’s Record, Vol. III, Tab 13 - Evidence of M. Benko, p. 237; Vol. V, Tab 14 - 
Evidence of the Appellant, p. 286-287, 310-311. 
3 Appellant’s Record, Vol. II, Tab 1 - Photographs, A2 (front of house), A15-16 (breezeway 
back to front) A22-23 (back of house and back door), A44-45 (basement spare room with 
window on to breezeway covered by plywood), A47 (basement rec room with window onto 
breezeway); Vol. III, Tab 13 - Evidence of M. Benko, p. 236-245; Vol. V, Tab 13 - Evidence of 
the Appellant, p. 298 & p. 357. 
4 Appellant’s Record, Vol. I, Tab 8 - Photographs, Photos of Scene, A3-6; Vol. V, Tab 14 - 
Evidence of Jane Turner, p. 170; Evidence of the Appellant, p. 287-288. 
5 Appellant’s Record, Vol. III, Tab 13 - Evidence of M. Benko, p. 249-250; Vol. IV, Tab 13 - 
Evidence of Ms. Benko, p. 3-5, 12-13; Vol. V, Tab 14 - Evidence of the Appellant, p. 292-296. 
6 Appellant’s Record, Vol. III, Tab 13 - Evidence of M. Benko, p. 235; Vol. V, Tab 14 - 
Evidence of the Appellant, p. 293. 
7 Appellant’s Record, Vol. III, Tab 13 - Evidence of M. Benko, p. 186-189; Vol. V, Tab 14 - 
Evidence of the Appellant, p. 297-298. 
8 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 302, 348-351, 359. 
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could see the dash part of the truck and lights but could not see anyone at first, although later she 

could see the silhouette of someone leaning into the truck, swaying and blocking the dash lights.9  

When the Appellant went to the bedroom window and saw the dash lights on in the truck “the 

mental switch kind of flipped on for me.”  He confirmed someone was there, wondered what 

they wanted, thought about the garage door opener and the knife he kept in the truck, and felt 

threatened.  He said he needed to “gain control of the situation and neutralize the threat.”10      

9. The Appellant grabbed the pump-action shotgun he kept in the bedroom closet, loaded 

two shells, racked it and placed the safety on, putting the gun in the ready position.11 The 

Appellant’s plan, in accordance with his “proactive” reservist training, was to go downstairs with 

the loaded shotgun and go outside and confront who was there.  If they chose to surrender, he 

would disarm and detain them. He said he followed his training to “hope for the best but prepare 

for the worst.” He said there were “triggers” that can bring on his reservist training because it is 

instinctive and repetitive.  Waiting in the house wasn’t an option; it was “reactive.”12 

10. He agreed he could have called 911 but it was “hard to say” if it entered his mind.  He 

said Ms. Benko was a smart woman and he didn’t need to tell her to do that.  He thought people 

could get in the house in seconds and he needed to confront them, rather than take time to make 

that phone call.  He wasn’t going to wait, even though he agreed it was reasonable to assume that 

there was police presence somewhere just up the road, since he was two km away from huge big 

box stores. He attributed his reaction not to call 911 “a hundred percent because of the training.” 

Ms. Benko agreed she could have called 911 but she was frozen as she looked out the bedroom 

window.  It did come to her mind, but she said she was in shock.13 

11. The Appellant left his bedroom with his shotgun, going down the stairs to the back of the 

house, which was his typical route.14  The Appellant agreed that he didn’t turn on the front porch 

light to signal to the person that they had been spotted, or open the door and yell, or even fire a 

                                                           
9 Appellant’s Record, Vol. II, Tab 8 - Photographs, A17 (view from bedroom window); Vol. 
III, Tab 13 - Evidence of M. Benko, p. 189-194, 200-202, 217; Vol. IV, Tab 13 - Evidence of 
M. Benko, p. 23-24. 
10 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 302-304, 312, 350, 382.  
11 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 304-306, 343-347. 
12 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 306-307, 309, 384-385. 
13 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 352-54, 382-383; Vol. 
IV, Tab 13 - Evidence of M. Benko, p. 12-13, 21, 27-28. 
14 Appellant’s Record, Vol. III, Tab 13 - Evidence of M. Benko p. 192-, 197, 237; Vol. IV, Tab 
13 - Evidence of M. Benko, p. 22. 
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warning shot out the door. He agreed it would have been reasonable to stay inside his locked 

house, since he had a gun and ammunition, and just try and scare them off.  He explained that he 

fell back on his “proactive” reservist training.  He was trained to challenge (give a verbal 

demand), disarm and detain.15 

12. He went down the backstairs, out the back door and into the backdoor of the breezeway, 

walking as quietly as he could by rolling his feet as he had been trained in the military, taking 

care to open door handles quietly. He said he did not want to alert the person because he needed 

to be in control.  On his way past the garage side door into the breezeway he looked in and did 

not see anyone inside.  He exited the breezeway by its front door, turned right and walked behind 

the truck to the far corner where he could see the passenger side open and the silhouette of a 

person standing and leaning into the truck.  He couldn’t see if it was a man or woman.  The 

person had done nothing to suggest he had seen the Appellant.16 

13. The Appellant said he knew at this point that it was all about the truck and not the house.  

He saw only one person, although he didn’t know if there were more.  He planned to challenge 

the person and let him know he was there and let him surrender so he could disarm and detain 

him.  He would chase him if he ran and if he couldn’t catch him then he would call the police.17  

He said in a loud voice “Hey…hands up.” He said he saw the person’s arms come down and then 

come together, from low to waist height, with the person’s upper body turning on an angle 

toward the Appellant.  The person’s hands were roughly pointing in his direction. The Appellant 

focused on the person’s hands, as he said he was trained to do.  He felt that the movement of the 

person’s hands to waist height made it a “life or death situation,” that “if I didn’t shoot, I felt I 

was going to be shot.” He said those types of movements are “what people do who have a gun.” 

The Appellant agreed that he may have startled him when he yelled hands up.18   

14. The Appellant raised his gun, removed the safety and fired two shots in quick succession, 

racking the gun in between in less than a second. He aimed for the centre mass of the person (the 

chest and torso area).  The Appellant acknowledged he had not been trained as a reservist with a 

                                                           
15 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 301, 309, 354-357, 382-
385. 
16 Appellant’s Record, Vol. II, Tab 8 - Photographs, A3; Vol. V, Tab 14 - Evidence of the 
Appellant, p. 309-314, 317-319, 359-366, 368-370.  
17 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 367-368. 
18 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 317- 320, 370-376. 
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shotgun but said the technique of taking two shots in quick succession is used with all guns; “It’s 

very common to fire off two shots under one second.”  He said he didn’t intend to kill; he 

intended to defend himself, although when asked in cross-examination if he was prepared, when 

he left the bedroom, to kill somebody if necessary, he responded: “Yes, I have deadly force with 

me.” He knew the shots would cause serious bodily harm that potentially could cause death, but 

he believed there was no time for anything less than this type of force.  He said he thought his 

response was reasonable because he thought his life was in danger.  He described how he 

believed the right to self-defence overlapped between the military aspect and civilian life.19 

15. The deceased Jonathan Styres was located by police lying on his back in the mud near the 

pick-up truck, having suffered two devastating and crisscrossing shot-gun injuries to the chest 

and arms.  The forensic pathologists testified: 

i. The victim’s left-side chest wound occurred at a very acute angle and it was more 

rightward than backward or downward.  The barrel would have been positioned in 

line with the track of the shot through the body and would have been to the side of 

Mr. Styres’ left arm and slightly in front of him, rather than perpendicular to the body.  

The other wound in the right arm/chest intersected with the chest wound.   

ii. The best explanation was that the chest wound had occurred first. Mr. Styres was 

likely positioned at the cab of the truck with the passenger door open, with his back to 

the truck door, either completely facing the cab or slightly turned to his left when he 

was shot in the chest.  This was followed by the right arm wound which occurred 

further from the truck.  Mr. Styres had moved and exposed his right arm to the gun. 

The second shot could have propelled the body to where it ended up.  

iii. Mr. Styres was not standing erect when he was shot a second time, in the arm, if the 

shooter also was standing.  He could have been bent over or stooped, or on his hands 

and knees when he was shot in the arm.  Dr. Turner noted the mud on Mr. Styres 

hands and knees and tops of his shoes, but also agreed he couldn’t say when the mud 

got there and acknowledged Mr. Styres might have kneeled to punch out the door 

lock.20 

                                                           
19 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 320-322, 377-378, 379. 
20 Appellant’s Record, Vol. II, Tab 8 - Photographs, D15-17; Vol. V, Tab 14 - Evidence of Dr. 
Edgecombe, p. 106-123, 130-131, 141; Evidence of Dr. Turner, p. 161-186. 
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16. Sgt. Robinson seized a pump action shotgun from near the house back door.21 The police 

found a knife in its sheath that belonged to the Appellant in the truck’s centre console. The truck 

passenger front door lock had been punched out and the centre console and steering column also 

were damaged.22 Various items were located on the ground near Mr. Styres including two 

shotgun shells, two screwdrivers, an orange glove, and loose change totaling $47.51 near the 

passenger side door.  Mr. Styres’ DNA was found on the screwdrivers in the driveway, a 

screwdriver inside the truck, and the orange glove.23  Mr. Styres had a folding knife clipped to 

his pants.24  There was no evidence that Mr. Styres was armed or threatened to use anything, 

including one of the screw drivers he may have been holding when he was shot. 

2) The Appellant’s background and training as a part-time reservist  
17. The Appellant was 27 years old at the time of the shooting and 29 years old at the time of 

trial.  He is trained as a millwright with a specialty in aero derivative gas turbine jet engines.  He 

met his wife Millie Benko in 2012 and by February of 2016 they had been living together for 

about 6 months, in the house he bought in 2015. They married in May 2018.25 

18. The Appellant was trained as a military reservist for four to five years, from 2007-2011, 

before being discharged voluntarily.  He acknowledged that his time as a reservist was not 

fulltime, but a mix of part-time and full-time, and that at the time of the shooting in 2016 he had 

been out of the military for as long as he had been in it. 26 He maintained that, despite the 5-year 

gap between his training and the shooting, the training was “still very much relevant for me.  Not 

so much the detail or the lectured part of the training, but the movements and the, the actions that 

I’ve, that I’ve been trained to do over and over and over again. That’s something that probably 

will never fade.”27 

19. The Appellant acknowledged that he was required to obey the criminal law of Canada but 

also thought there was some overlap between the rules of engagement for a war zone and a 

                                                           
21 Appellant’s Record, Vol. III, Tab 13 – Evidence of Cst. Hahn, p. 157-158; Vol. II, Tab 8 – 
Photograph, A34. 
22 Appellant’s Record, Vol. II, Tab 8 - Photograph, A29; Vol. IV, Tab 13, Evidence of Cst. 
McGillivray, p. 113-115; Vol. IV, Tab 13 - Evidence of Cst. Hahn, p. 113.  
23 Appellant’s Record, Vol. III, Tab 13, Evidence of Cst. Robinson, p. 157-159; Vol. II, Tab 8 - 
Photographs, A8-14; Vol. IV, Tab 13, Evidence of Cst. McGillivray, p. 348-351, 376-381. 
24 Appellant’s Record, Vol. II, Tab 8 - Photographs, D1, 18 & 19. 
25 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 276-279, 283, 287. 
26 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 279-282, 337-339. 
27 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 279-282. 
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domestic situation when it came to someone breaking into your truck or if someone was an 

intruder on your property. 28  

20. According to Walter Sroka, who trained the Appellant, reservist training focused on being 

proactive and being ready for whatever situation you might encounter. The goal was to assess a 

situation and determine if someone is a threat to you, your equipment, personnel or any civilians, 

and react to avoid damage to those people you are protecting.  A soldier was always to use the 

least amount of force necessary to deal with a threat, and when using deadly force, make sure the 

person knows you are there and knows they could be harmed, and give a verbal warning and a 

warning shot if possible. No Canadian soldier is trained they are immune from Canadian criminal 

law or from using common sense.  Being trained as a soldier in a theatre of war is different from 

living as a civilian in your house on a road.  A soldier has to be careful to keep their military 

training separate from daily civilian life.  No soldier is ever trained to believe that normal civilian 

life is like a theatre of war.29 

21. Reservists were taught to aim their gun at the centre mass because it is difficult to hit 

arms and legs.  The number of shots depended on the circumstances.  The overriding factor was 

to make sure the “target was neutralized” (a military term).   In certain drills, like close quarters 

combat when clearing a room, you were to shoot twice (or “double-tap”) no matter what, to make 

sure the threat was down.  Similarly, when using a pistol, you would always take two shots 

because pistols are notoriously inaccurate.   On the other hand, a shotgun is a “different kettle of 

fish” as it can inflict devastating injuries with the pellets; a shotgun potentially shoots a “double 

tap” with its first shot.30 

22. A “rules of engagement card” that soldiers are given, especially when they are deployed, 

was filed as an exhibit. The card included the military definition of self-defence, described 

various degrees of force, and set out that deadly force must be authorized by a commander.31 

                                                           
28 Appellant’s Record, Vol. V, Tab 14 - Evidence of the Appellant, p. 337-338. 
29 Appellant’s Record, Vol. V, Tab 14 - Evidence of W. Sroka, p. 240, 246-249, 266-272. 
30 Appellant’s Record, Vol. V, Tab 14 - Evidence of W. Sroka, p. 242-245, 270-271, 273. 
31 Appellant’s Record, Vol. V, Tab 14 - Evidence of W. Sroka, p. 255-265.  
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PART II: STATEMENT OF QUESTIONS IN ISSUE  

Issue #1: Did the Court of Appeal for Ontario err in law in holding that the jury charge 
contained reversible error when the charge failed to instruct the jury to consider “the 
person’s role in the incident (le rôle joué par la personne lors de l’incident)” as is required 
by s. 34(2)(c) of the Criminal Code?  

23. The Court of Appeal for Ontario was correct in holding that the trial judge committed 

reversible error by failing to instruct the jury to consider the Appellant’s “role in the incident” 

when assessing the reasonableness of the shooting. This was a mandatory factor for the jury to 

consider under section 34(2)(c) of the new self-defence provision. On the facts of this case, and 

in light of the Crown’s theory, the Appellant’s role in the incident leading up to the shooting was 

potentially a significant factor in the assessment of the reasonableness of the shooting, and the 

non-direction had a material bearing on the verdict. There are six sub-questions raised by the 

Appellant, to which the Respondent responds as follows: 

1) Are the 2013 amendments to the self-defence provisions (now s. 34 of the 
Criminal Code) substantive changes? 

24. Although this Court need not decide for the purposes of this appeal whether the 

amendments to self-defence reflected in s. 34 are substantive or procedural changes, the Court of 

Appeal correctly held that aspects of s. 34, and in particular the requirement in s. 34(1)(c) and (2) 

that the accused’s act be reasonable, is a substantive change to the law of self-defence.  Appellate 

courts across Canada have made the same finding.  The language “the role of the person in the 

incident” is new and the word provocation has been removed.  Prior threshold considerations 

such as proportionality, provocation, and the nature of the force and the threat, have been 

converted into discretionary evaluative factors.  The defence is now more open and flexible. 

2) What does the language in s. 34 (2)(c), which refers to “the person’s role in the 
incident (le rôle joué par la personne lors de l’incident”) mean?  Can otherwise 
technically “lawful” conduct leading up to a use of force in self-defence render 
the use of force unreasonable? 

25. Consideration of “the person’s role in the incident” is mandatory and the language is 

broad and value neutral.  The jury is not limited to considering only “unlawful, provocative, or 

morally blameworthy” conduct and must consider the accused’s conduct throughout the entire 

incident, in determining whether the accused’s use of force was reasonable.  Where the conduct 

leading up to the conflict is reasonable 32 it may support a claim of self-defence.  Where it is 

                                                           
32 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
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unreasonable it can undermine a claim.  The jury must take into account to what extent the 

accused played a role in bringing about the conflict, but this is a contextual analysis, not a “but 

for” test. 

3) Did the Court of Appeal for Ontario impose on the Appellant an obligation to 
retreat from his own home? 

26. The Respondent agrees that the Appellant was under no obligation to retreat from his 

home (the “castle” doctrine) but disagrees that the Court of Appeal judgment suggests that he 

was. The Appellant conflates the failure to remain in his home and choose other reasonable 

alternative courses of action, with the failure to retreat from his home. The Court of Appeal 

correctly recognized that the availability of options to avoid a confrontation, other than retreat 

from one’s home, are relevant to the assessment of the reasonableness of the Appellant’s 

conduct.  In any event, the “castle doctrine” does not come into play on these facts. The 

Appellant could have remained in his locked and secure home.  The Appellant also did not claim 

he was defending his property and took the position s. 35 did not apply.  

4) Is the defence really open-ended, unbounded and highly subjective, and thereby 
an affront to the rule of law? 

27. Section 34(2) contains a non-exhaustive list of factors which provides juries with 

appropriate guidelines on how to engage in their assessment of reasonableness. As the Court of 

Appeal observed, this is simply “the kind of contextualization of the reasonableness inquiry 

developed under the former self-defence provisions.”  Juries are regularly required to determine 

the reasonableness of conduct, in relation to a range of offences and defences, and juries are 

regularly required to determine the weight they place on factors.  This list of factors is not vague 

nor does it fail to give sufficient direction.  No single factor is necessarily determinative, as the 

factors are not preconditions or threshold considerations, and the Court of Appeal did not suggest 

they were. As long as the jury is properly instructed to consider all the relevant factors, the 

ultimate weight assigned to any particular factor is within its discretion. 

5) How should a jury be charged on self-defence? 
28. A jury must be instructed to consider the role of the accused and should be given some 

assistance from the trial judge on how to apply this factor to the evidence.  An explanation of the 

meaning of this requirement could mirror the comments of the Court of Appeal: “The jury must 

consider whether the accused's behaviour throughout the incident sheds light on the nature and 

                                                           
151, ¶62-63. 
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extent of the accused's responsibility for the final confrontation that culminated in the act giving 

rise to the charge.” 

6) Was this charge the functional equivalent to an instruction on the “role” of the 
accused? 

29. This charge was far from the functional equivalent of a charge on the role of the accused.  

Not only was the mandatory legal instruction on the “role of the person” not provided, the trial 

judge did not explain how to apply that factor to the evidence.  The trial judge did not review the 

evidence at all when he instructed the jury on the factors in s. 34(2). 

Issue #2 - Was the Crown’s failure to object a bar to an order for a new trial? 
30. The ultimate questions are: was the jury properly instructed on a key aspect of the case 

and is the verdict sound.  The failure to object does not waive the public interest in correcting a 

materially deficient jury instruction.  In this case there was no tactical advantage to the Crown in 

failing to object.  The Crown’s position has always been that the accused acted rashly and 

unreasonably throughout the incident. 

PART III – STATEMENT OF ARGUMENT 

Issue #1:  Did the Court of Appeal for Ontario err in law in holding that the jury charge 
contained reversible error when the charge failed to instruct the jury to consider “the 
person’s role in the incident (le rôle joué par la personne lors de l’incident)” as is required 
by s. 34(2)(c) of the Criminal Code? 

31. The Court of Appeal for Ontario was correct in holding that the trial judge committed 

reversible error by failing to instruct the jury to consider the Appellant’s “role in the incident” 

when assessing the reasonableness of the shooting. This was a mandatory factor for the jury to 

consider under section 34(2)(c) of the new self-defence provision. On the facts of this case, and 

in light of the Crown’s theory, the Appellant’s role in the incident leading up to the shooting was 

potentially a significant factor in the assessment of the reasonableness of the shooting, and the 

non-direction had a material bearing on the verdict. 

1) Are the 2013 amendments to the self-defence provisions (now s. 34 of the 
Criminal Code) substantive changes? 

32. There is no dispute that the trial judge was required to charge the jury in accordance with 

the new s. 34, as the alleged offence and the trial took place in 2016 and 2018 respectively, after 

the amendments came into force on March 11, 2013.  Consequently, this Court is not required to 

determine whether the 2013 amendments are prospective or retrospective on account of being 

substantive or procedural changes.  Nonetheless, the Court of Appeal correctly held that the third 
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element of the new defence (the reasonableness of the act), as set out in ss. 34(1)(c) and (2), 

represents a substantive change to the law of self-defence. The defence is now “more open and 

flexible.” 33 

33. Under the current legislation, all claims of self-defence are assessed under a single 

framework set out in s. 34.  Section 34 differs from the previous regime, which provided several 

distinct self-defence provisions (old sections 34 to 37), each applicable in a slightly different set 

of circumstances. The new approach extracts the common core elements from the previous 

multiple versions34 and converts the distinguishing components of the old law, that acted as 

mandatory threshold requirements, into discretionary factors.   The new section 34 has three 

elements: (a) reasonable belief; (b) purpose; and (c) a reasonable act, which can be distilled into 

the following questions:  

i. Did the accused believe, on reasonable grounds, that force was being used or 

threatened against him or another person?  

ii. Did the accused do something for the purpose of defending or protecting himself or 

another person from that use or threat of force?  

iii. Was the accused's conduct reasonable in the circumstances?35 

34. The third element or question, which considers whether the accused’s conduct was 

“reasonable in the circumstances,” replaces the old regime’s various combinations and 

expressions of “necessary” and “proportionate” force.36 The reasonableness of the act is assessed 

on a modified objective standard, which is contextualized by taking into account relevant and 

appropriate considerations personal to the accused. As the Court of Appeal noted in this case, this 

standard “allows the trier of fact to reflect community values and normative expectations in the 

assignment of criminal responsibility.”37 The objective component “is a quality control measure 

                                                           
33 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶62-63. 
34 “Bill C-26 (S.C. 2012 c. 9) Reforms to Self-Defence and Defence of Property: Technical 
Guide for Practitioners”, Department of Justice, Canada, March 2013, p. 8 
35 R. v. Phillips, 2017 ONCA 752 ¶80; Watt’s Manual of Jury Instruction, 2d edition, 2015, Self-
defence General Instruction 74B; Canadian Criminal Jury Instructions, September 15, 2019, 
Chapter 8.55, Self-defence and Defence of Others; Canadian Judicial Council, Model Jury 
Instructions, Defences, s. 10 Self-Defence.  
36 “Bill C-26 (S.C. 2012 c. 9) Reforms to Self-Defence and Defence of Property: Technical 
Guide for Practitioners”, Department of Justice, Canada, March 2013, p. 20 
37 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶46, 57.  
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used to maintain a standard of conduct that is acceptable not to the subject, but to society at 

large” and maintains the normative approach that was taken under the former provisions.38  A 

fully subjective approach “would encourage hot-headedness and unnecessary resorts to violent 

self-help.”39  

35. When considering this third element of the defence, subsection (2) provides that the trier 

of fact “shall consider the relevant circumstances of the person, the other parties and the act, 

including, but not limited to” [emphasis added] the following nine factors: 

(a) the nature of the force or threat; 

(b) the extent to which the use of force was imminent and whether there were other 
means available to respond to the potential use of force; 

(c) the person’s role in the incident; 

(d) whether any party to the incident used or threatened to use a weapon; 

(e) the size, age, gender and physical capabilities of the parties to the incident; 

(f) the nature, duration and history of any relationship between the parties to the incident, 
including any prior use or threat of force and the nature of that force or threat; 

(f.1) any history of interaction or communication between the parties to the incident; 

(g) the nature and proportionality of the person’s response to the use or threat of force; 
and 

(h) whether the act committed was in response to a use or threat of force that the person 
knew was lawful.  

Parliament’s choice of the word “shall” signals that the consideration of these factors is 

mandatory, subject only to exclusion on the basis of relevance. Indeed, when originally 

introduced in the House of Commons, subsection (2) provided that the court “may” consider the 

enumerated factors.40 However, after the Bill was studied by the Standing Committee, the term 

                                                           
38 Paciocco, David, “The New Defense against Force”, (2014), 18 Can. Crim. L. Rev. 269, pp. 
278-279; R. v. Phillips 2017 ONCA 752, ¶98; R. v. Cinous, 2002 SCC 29, ¶130; R. v. Pilon 
2009 ONCA 248, ¶75; R. v. Grant 2016 ONCA 639, ¶63; R. v. Cain 2011 ONCA 298, ¶8; R. v. 
Craig, 2011 ONCA 142, ¶36; R v Lavallee, [1990] 1 SCR 852; Weisbord, Noah, “Who’s Afraid 
of the Lucky Moose? Canada’s Dangerous Self-Defence Innovation”, (2018) 64 McGill L. J. 
349, p. 368. 
39 Roach, Kent, “A Preliminary Assessment of the New-Self Defence and Defence of Property 
Provisions,” (2012) 16 Can. Crim. L. Rev. 275, pp. 277-278 
40 Bill C-26, “An Act to amend the Criminal Code (citizen’s arrest and the defences of property 
and persons)” First Reading, November 22, 2011 
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was amended to “shall.” The Committee noted that this change “makes it clear that it is 

obligatory, rather than permissible, for the court to consider all relevant circumstances.”41 

36. Appellate courts across Canada have found that the amended legislation substantively 

changed the law of self-defence.42 In Bengy, the Ontario Court of Appeal observed that the new 

self-defence provisions may not have changed the “scope” of what is relevant to the defence, but 

it did change “the nature of what is relevant.” Prior mandatory threshold requirements, such as 

proportionality, provocation and the nature of the force and threat were converted into 

discretionary factors. The former threshold requirements, that determined whether the defence 

was left with the jury at all, are now simply relevant considerations for the jury in determining 

the defence's ultimate success. The new section is viewed on the one hand as having simplified 

the considerations and assessment of a claim of self-defence and as “more generous,” and on the 

other hand, as “more restrictive” to the extent that the section requires certain “pro-conviction 

factors” to be considered in every claim of self-defence.  Such factors include whether other 

means of response were available to the accused, the nature and proportionality of the accused’s 

response and the accused’s role in the incident.43  

37. Academics and judges writing extrajudicially have observed that the amendments did not 

radically change the law of self-defence. As Professor Roach notes, “the new section 34 retains 

the basic elements of self-defence in that the accused must subjectively perceive a threat and 

respond for the purpose of defending themselves or others and there must be a reasonable basis 

both for the accused's perceptions of force or threat of force and the accused’s response in the 

circumstances.”44 The Ontario Court of Appeal in the within case observed, “s. 34(2) invites the 

                                                           
41 Canada, Parliament, House of Commons Debates, 41st Parliament, 1st Session, No 109 (Apr 
24, 2012) at 1040 to 1045 (Robert Goguen, Parliamentary Secretary to the Minister of Justice) 
42 R. v. Bengy, 2015 ONCA 397 ¶46-48; R. v. Evans, 2015 BCCA 46 ¶19-20, 30; R. v. Green, 
2015 QCCA 2109 ¶49-50; R v. Power, 2016 SKCA 29 ¶26; R. v. Cormier, 2017 NBCA 10 ¶46; 
R. v. Carriere, 2013 ABQB 645 ¶92-101; R. v. Chubbs, 2013 NLCA 60, ¶7; R. v. Mohamad 
2018 ONCA 966 leave denied [2019] S.C.C.A. No. 162. See also: “Bill C-26 (S.C. 2012 c. 9) 
Reforms to Self-Defence and Defence of Property: Technical Guide for Practitioners”, 
Department of Justice, Canada, March 2013, pp. 10-28; Fehr, Colton, “Self-Defence and the 
Constitution”, (2017), 43 Queen's L.J. 85, p. 88; Paciocco, David, “The New Defense against 
Force”, (2014), 18 Can. Crim. L. Rev. 269, p. 271; Watt’s Manual of Jury Instruction, 2d edition, 
2015, Self-defence General Instruction 74B, see: annotation on p. 1255  
43 R. v. Bengy, 2015 ONCA 397 ¶46-48 
44 Roach, Kent, “A Preliminary Assessment of the New-Self Defence and Defence of Property 
Provisions,” (2012) 16 Can. Crim. L. Rev. 275, p. 291; Coughlan, S., “Self-Defence: Courts of 
Appeal Deciding New Provisions Guided by Old Principles” (2016), 29 C.R. (7th) 103; 

https://www.canlii.org/en/on/onca/doc/2018/2018onca966/2018onca966.html?autocompleteStr=R.%20v.%20Mohamad%202018%20ONCA%20966&autocompletePos=1


 
~ 15 ~ 

 

 

kind of contextualization of the reasonableness inquiry that was developed under the previous 

self-defence provisions,”45 and which continue to be applied today by appellate and trial courts 

as they interpret and apply the new s. 34.46  

2) What does the language in s. 34 (2)(c), which refers to “the person’s role in the 
incident (le rôle joué par la personne lors de l’incident”) mean?  Can otherwise 
technically “lawful” conduct leading up to a use of force in self-defence render 
the use of force unreasonable? 

38. Consideration of “the person’s role in the incident” is mandatory and the language of the 

section is broad and value neutral.  The jury is not limited to considering only “unlawful, 

provocative, or morally blameworthy” conduct and must consider the accused’s conduct 

throughout the entire incident, in determining whether the accused’s use of force was reasonable.    

The jury must take into account to what extent the accused played a role in bringing about the 

conflict, but this is a contextual analysis, not a “but for” test. 

39. The Respondent disagrees with the Appellant’s submissions in his ¶19 and ¶35 that 

subsection (2)(c) is limited to consideration of “unlawful, provocative or morally blameworthy 

conduct on the part of the accused” or that the jury should ask whether “but for” the accused’s 

conduct the confrontation would not have taken place.  The language in the section, “a person’s 

role in the incident,” is broad and value-neutral.  Just as unreasonable conduct can undermine a 

claim of self-defence, reasonable conduct may support a claim.  Consider the Appellant’s Good 

Samaritan example in his ¶38.  A jury might weigh the Good Samaritan’s “pro-social” conduct in 

the accused’s favour in an assessment of his role.  One would expect that any accused would 

want to rely on any prosocial conduct that preceded their use of force in support of a claim of 

                                                           
Paciocco, David, “The New Defense against Force”, (2014), 18 Can. Crim. L. Rev. 269, p. 286 
45 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶60 
46 R. v. Cunha, 2016 ONCA 491; R. v. Levy, 2016 NSCA 45; R. v. Baptiste 2020 ONSC 6823; 
R. v. Brown 2018 BCSC 1364; R. v. Gudbranson 2018 ABPC 271; R. v. Lewis 2018 NLSC 191; 
R. v. Mason 2020 MBQB 151; R. v. Patterson 2020 ONCJ 156; R. v. Peroz 2019 SKQB 298; R. 
v. Sylvester 2020 ABQB 27; R. v. Bakker 2020 ONSC 3248; R. v. Buckle 2020 ONCJ 386; R. v. 
Foley 2020 ABQB 346; R. v. I.D. 2020 ONSC 7062; R. v. Manhas 2020 BCCA 354; R. v. 
Martin 2020 ONSC 4779; R. v. P.R. 2020 ONSC 3792; R. v. Paul 2020 ONCA 259; R. v. S.H. 
2020 BCPC 125; R. v. Theriault 2020 ONSC 3317; R. v. Vandewater 2020 SKQB 55; R. v. 
A.A., 2019 BCCA 389; R. v. Cormier, 2017 NBCA 10; R. v. Badawi, 2019 ABCA 466; R. v. 
Curran 2019 NBCA 27; R. v. Randhawa, 2020 ONCA 668; R. v. Robertson, 2020 SKCA 8, ¶44 
& 45.  

https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca389/2019bcca389.html?autocompleteStr=R.%20v.%20A.A.%2C%202019%20BCCA%20389&autocompletePos=1
https://www.canlii.org/en/nb/nbca/doc/2017/2017nbca10/2017nbca10.html?autocompleteStr=R.%20v.%20Cormier%2C%202017%20NBCA%2010%20&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2019/2019abca466/2019abca466.html?autocompleteStr=R.%20v.%20Badawi%2C%202019%20ABCA%20466&autocompletePos=1
https://www.canlii.org/en/nb/nbca/doc/2019/2019nbca27/2019nbca27.html?autocompleteStr=R.%20v.%20Curran%202019%20NBCA%2027&autocompletePos=1
https://www.canlii.org/en/nb/nbca/doc/2019/2019nbca27/2019nbca27.html?autocompleteStr=R.%20v.%20Curran%202019%20NBCA%2027&autocompletePos=1
https://www.canlii.org/en/nb/nbca/doc/2019/2019nbca27/2019nbca27.html?autocompleteStr=R.%20v.%20Curran%202019%20NBCA%2027&autocompletePos=1
https://www.canlii.org/en/nb/nbca/doc/2019/2019nbca27/2019nbca27.html?autocompleteStr=R.%20v.%20Curran%202019%20NBCA%2027&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2020/2020skca8/2020skca8.html?autocompleteStr=R.%20v.%20Robertson%2C%202020%20SKCA%208&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2020/2020skca8/2020skca8.html?autocompleteStr=R.%20v.%20Robertson%2C%202020%20SKCA%208&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2020/2020skca8/2020skca8.html?autocompleteStr=R.%20v.%20Robertson%2C%202020%20SKCA%208&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2020/2020skca8/2020skca8.html?autocompleteStr=R.%20v.%20Robertson%2C%202020%20SKCA%208&autocompletePos=1
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self-defence.  As the Court of Appeal for Ontario recognized in Bengy, given the broad scope of 

“the person’s role in the incident,” it will be a relevant consideration in every case.47   

40. The Court of Appeal in this case recognized that subsection (2)(c) requires the trier of fact 

to examine the accused’s conduct throughout the entire incident. The Court noted that this may 

“[shed] light on the nature and extent of the accused’s responsibility for the final confrontation” 

and “colour the reasonableness of the ultimate act.”48 The Court’s interpretation of subsection 

(2)(c) is consistent with the description contained in the Department of Justice’s Technical Guide 

for Practitioners. The Court noted that the Guide describes the effect of the provision as follows: 

This factor in part serves to bring into play considerations surrounding the accused’s own role 
in instigating or escalating the incident. Under the old law, the distinction between section 34 
and 35 was based on the defender’s role in commencing the incident, creating higher thresholds 
for accessing the defence where the accused was the provoker of the incident, as opposed to an 
innocent victim. As the new law contains only one defence that does not distinguish between 
conflicts commenced by the accused and those commenced by the victim, this paragraph 
signals that, where the facts suggest the accused played a role in bringing the conflict about, 
that fact should be taken into account in deliberations about whether his or her ultimate 
response was reasonable in the circumstances.49 [emphasis in the Court’s decision] 
 

41. The Court of Appeal recognized that subsection (2)(c) “introduced a factor into the 

reasonableness inquiry that had no equivalent under the previous legislation.”50 In the old 

regime, the accused’s responsibility for the confrontation, where the accused’s conduct met the 

narrow definition of provocation, was considered only as a precondition, or threshold 

consideration, to determine which of the self-defence provisions applied.51 Where an accused 

provoked the assault, he or she was barred from relying on section 34(1), requiring the accused to 

rely on sections 34(2) or 35, with the different and more complex requirements of those 

sections.52 Provocation was not, in itself, an evaluative factor in assessing the reasonableness of 

the accused’s conduct.  

                                                           
47 R. v. Bengy, 2015 ONCA 397 ¶48 
48 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶75-76 
49 “Bill C-26 (S.C. 2012 c. 9) Reforms to Self-Defence and Defence of Property: Technical 
Guide for Practitioners”, Department of Justice, Canada, March 2013, p. 26. 
50 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶75. 
51 Paciocco, David, “The New Defense against Force”, (2014), 18 Can. Crim. L. Rev. 269, pp. 
289-290. 
52 R. v. McIntosh [1995] 1 S.C.R. 686, ¶42; R. v. Nelson [1992] O.J. No. 747 (CA).  
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42. Provocation within the context of the old self-defence regime also was narrowly defined. 

The former section 36, now repealed, provided that “[p]rovocation includes, for the purposes of 

self-defence, provocation by blows, words or gestures.” In Nelson, the Ontario Court of Appeal 

interpreted provocation within the context of self-defence as meaning “conduct by the accused 

intended by him or her to provoke an assault on the accused.”53 The Court cited with approval 

the principle from Browne, that:  “The need to act must not have been created by conduct of the 

accused in the immediate context of the incident which was likely or intended to give rise to that 

need.”  The Court observed that, “Self-defence is clearly not available where D deliberately 

provoked the attack with the intention of killing, purportedly in self-defence.” Furthermore, the 

Ontario Court of Appeal suggested that provocation was not limited to unlawful acts.  Lawful 

acts, such as an accused turning up his stereo54 or making a show of force against a trespasser by 

reaching for or displaying a gun, could also amount to provocation where so intended.55  

43. In the within case the Appellant’s conduct immediately leading up to the shooting (where 

he confronted and challenged Mr. Styres while brandishing a loaded shotgun) 56 arguably meets 

the Nelson definition of provocation under the old provisions.  (In the Crown’s closing address to 

the jury the Crown submitted that the Appellant’s actions “were almost guaranteed to end in 

death.”57) Provocation would have been a barrier to self-defence under former section 34(1), 

leaving only the more restrictive provisions under former sections 34(2) or 35.  This Court in 

Cinous strictly interpreted the necessity requirement in the former section 34(2) to require belief 

on reasonable grounds that there was no alternative course of action to preserve himself from 

death or grievous bodily harm (rather than that the accused acted reasonably).58 Former section 

35, which applied to cases of provocation, required the accused retreat as far as was feasible. 

44. Consideration of the accused’s role in the incident under the new s. 34(2) is not limited to 

“provocative” or “unlawful” conduct. Parliament chose not to use the word “provocation” in the 

new provisions, although it had been part of the language of sections 34(1) and 35 of the old 

provisions.  In the new provision, provocation is subsumed in the broader concept of the 

“person’s role in the incident,” as one of the “relevant circumstances” the trier of fact is required 

                                                           
53 R. v. Nelson, [1992] O.J. No. 747 (C.A) ¶31. 
54 R. v. Nelson, [1992] O.J. No. 747 (C.A) ¶26-38. 
55 R. v. Nelson, [1992] O.J. No. 747 (C.A) ¶39; R. v. Pintar, [2000] O.J. No. 2438 (C.A.) ¶55. 
56 Appellant’s Record, Vol. V, Tab 14 – Evidence of the Appellant, pp. 344-345, 367. 
57 Appellant’s Record, Vol. VII, Tab 17 - Crown Closing Address, pp. 44, 46, 50-52 
58 R. v. Cinous, 2002 SCC 29, ¶123. 
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to consider in assessing the reasonableness of the accused’s act under s. 34(2). Justice Paciocco 

observed that this shift necessarily broadens the scope of the assessment of reasonableness and 

has the potential to “allow for the equities of the situation.” He described how “the evaluative 

component of the defence is more fluid, and factors that would not have been contemplated 

under the repealed provisions are now available to the decision-maker.” 

It is certain that section 34(2)'s treatment of the accused person's role in the incident 
operates differently than the old law. First, the movement from “provocation” to “the 
person's role in the incident” now means that considerations that were deemed irrelevant 
under the previous provisions are permitted to be considered. Decision-makers are freer 
than they were, for example, to consider the causal role the accused played in the assault 
he sought to defend against, whether he intended to provoke the assault or even foresaw 
that it was likely to happen. Second, provocation itself is no longer a disqualifying 
condition in any cases--it is simply a factor to be considered. Decision-makers are freer 
under the amended section to treat provocation as an ongoing consideration that can 
influence the final determination of reasonableness rather than a mere threshold 
consideration that expires in influence once it is determined which self-defence provision 
is to be applied. Third, what room does section 34(2)(d) [sic] allow for the equities of the 
situation? Presumably it must, for if the only concern Parliament had was with the role 
the accused had in starting the confrontation it would presumably have spoken of 
provocation instead.59 

 
45. The policy rationale underlying the new 34(2)(c) is similar to that underlying the 

consideration of provocation in the old regime and should apply to an accused who plays a role 

in instigating or escalating the conflict, even where that role may not meet the Nelson definition 

of provocation. Justice Paciocco explained as follows: 

The policy implications of having provocation influence access to the law of self-defence 
are obvious. The previous authority focused primarily on the concern that accused 
persons should not be able to instigate an assault so that they can claim self-defence. It 
can also be credibly maintained that those who provoke an assault are casually 
responsible in a real sense for the violence that ensues even if they did not intend to 
provoke an attack and that this should diminish their right of response.60  

46. The “role of the person” also cuts both ways.  As the Court of Appeal recognized, a 

properly instructed jury “could have taken different views of Mr. Khill’s role in the incident.” On 

one assessment of the evidence, the jury could have found the Appellant’s role in the incident 

supported the Crown position that the shooting was unreasonable in the circumstances: 

On one view, the jury could have found Mr. Khill took a series of steps, bringing about 
                                                           
59 Paciocco, David, “The New Defense against Force,” (2014), 18 Can. Crim. L. Rev. 269, pp. 
290, 295-296. 
60 Paciocco, David, “The New Defense against Force,” (2014), 18 Can. Crim. L. Rev. 269, p. 
290. 
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the confrontation with Mr. Styres, while at the same time failing to take measures that 
could well have avoided the ultimate conflict. For example, Mr. Khill could have called 
the police and waited in the house for their arrival. If the jury concluded that Mr. Khill’s 
conduct leading up to the shooting was in some respects unreasonable, if not reckless, and 
contrary to his military training, the jury may have decided that Mr. Khill bore significant 
responsibility for the confrontation that ended in Mr. Styres’ death. 

 
However, the Court continued, this was not the only available assessment of the evidence: 
 

The jury could also have taken a different view of Mr. Khill’s role in the incident. The 
jury could have determined that Mr. Khill had good reason to be concerned about the 
safety of his wife and himself. The jury could further have determined that, in the 
circumstances, it was reasonable for Mr. Khill to take the proactive measures he had been 
taught as an army reservist to find and neutralize the threat before it materialized. On that 
assessment of the evidence, Mr. Khill’s conduct during the incident leading up to the 
shooting supported the defence position that the shooting was reasonable in the 
circumstances. 

Ultimately, as the Court found, “it would have been entirely for the jury to decide how much or 

how little weight to give their findings about Mr. Khill’s role in the incident in their ultimate 

reasonableness assessment.” 61   

47. The Respondent disagrees with the Appellant’s submission in ¶37 that his conduct 

preceding the shooting was “unquestionably lawful” and the jury should have been so instructed. 

The fact that the Appellant was in lawful possession of both his home and firearm begs the 

question whether it was reasonable for him leave the safety of his house and stalk and then point 

a loaded shotgun at a trespasser apparently committing a property crime. The Appellant warns of 

a bleak outcome if a property owner is not entitled to arm himself against a trespasser. To the 

contrary, that suggestion evokes the alarming prospect of vigilante justice.  Furthermore, an 

instruction that the Appellant was acting lawfully, and therefore reasonably, in choosing to arm 

himself and go out to confront a trespasser, also would usurp the jury’s function.  The 

reasonableness of that course of action is for the jury to decide.  A properly instructed jury could 

find such conduct unreasonable in the particular circumstances of this case. 

3) Did the Court of Appeal for Ontario impose on the Appellant an obligation to 
retreat from his own home? 

48. The Respondent agrees that the Appellant was under no obligation to retreat from his 

home but disagrees that the Court of Appeal judgment suggests that he was. The Appellant 

                                                           
61 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶78-80. 
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conflates the failure to remain in his home and choose other reasonable alternative courses of 

action, with the failure to retreat from his home. The Court of Appeal correctly recognized that 

the availability of options to avoid a confrontation, other than retreat from one’s home, are 

relevant to the assessment of the reasonableness of the Appellant’s conduct.   

49. This Court has recognized that self-defence causing death or grievous bodily harm “is 

intended to cover situations of last resort.”62 As a result, retreat and other reasonably available 

options have long been relevant, and sometimes mandatory, factors for the jury to consider when 

determining whether an act allegedly committed in self-defence was reasonable. Under s. 35 of 

the old legislation, retreat where feasible was required.  Under former section 34 retreat was not 

required but was part of the assessment of the necessity of the act.63  Similarly, pursuant to s. 

34(2)(b) of the new legislation, when determining whether the act committed was reasonable in 

the circumstances, the trier of fact must consider “the extent to which the use of force was 

imminent and whether there were other means available to respond to the potential use of force.” 

50. The common law “castle doctrine,” referred to in the Appellant’s ¶42, has been 

interpreted in Canada as providing a limited exception to the requirement that a jury consider an 

accused’s failure to take other reasonably available alternatives before resorting to force. The 

origins of the doctrine lie in Lord Coke’s statement in the 1604 Semayne’s Case: “That the house 

of everyone is to him as his castle and fortress, as well for his defence against injury and 

violence, as for his repose.”64 The ancient “castle doctrine” of the 1600s was grounded in the 

protection of the preeminent values of that time: property, liberty and honour.65  The doctrine 

developed before the beginnings of social contract theory, reflected in the seminal works of John 

Locke and Thomas Hobbes, published in the mid-1600s,66 and therefore before it was accepted 

that citizens must surrender some of their freedoms and autonomy in exchange for the protection 

of their rights by a mutually agreed upon political institution.67  From social contract theory 

                                                           
62 R. v. Cinous, 2002 SCC 29 ¶124 
63 Paciocco, David, “Applying the Law of Self-Defence”, (2007) 12 Can. Crim. L. Rev. 25, p. 63 
64 Semayne’s Case (1604), 77 E.R. 194 (Eng. K.B.), at p. 195 
65 Weisbord, Noah, “Who’s Afraid of the Lucky Moose? Canada’s Dangerous Self-Defence 
Innovation”, (2018) 64 McGill L. J. 349, pp. 357-358 
66 Stanford Encyclopedia of Philosophy, Re: Hobbes, Thomas, Leviathan, or The Matter, Forme 
and Power of a Commonwealth Ecclesiasticall and Civil, published 1651,  
https://plato.stanford.edu/entries/hobbes/;  Re: Locke, John, Two Treatises of Government, 
published in 1690, https://plato.stanford.edu/entries/locke-political/ 
67Stanford Encyclopedia of Philosophy, Re: Social Contract Theory:  

https://plato.stanford.edu/entries/hobbes/
https://plato.stanford.edu/entries/locke-political/
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eventually developed government as we know it, together with local policing.  In Canada today 

the values of property, liberty and honour are not weighed equally in the balance with the 

sanctity of human life.  The intentional killing of a trespasser can only be justified where the 

property owner is able to make out a case of self-defence of the person.68  And citizens are 

expected to call the police when they can, rather than take the law into their own hands. 

51. The castle doctrine has evolved into the contemporary principle that “a person is not 

required to retreat in the face of an attack in his or her home.”69 Canadian courts have held that a 

jury assessing a claim of self-defence is not entitled to consider whether an accused could have 

retreated from his or her home in the face of an attack (or threatened attack).70 This is consistent 

with the general principle that self-defence is intended to cover situations of last resort, as 

explained by the Ontario Court of Appeal in Docherty: 

The “castle doctrine” rests on the idea that the home provides protection for a person, his 
family and his possessions and that mandating a duty to retreat would force people to 
leave the security of their home, leaving their family members exposed to danger and 
their belongings vulnerable to theft.  The castle doctrine also involves the idea that one's 
home is the last refuge, the last line of self-defence.71 

52. But the “castle doctrine” also does not prohibit consideration of the accused’s failure to 

take  available steps other than retreating from the home, as the Ontario Court of Appeal has 

explicitly recognized in a series of cases under the previous self-defence provisions. In 

Docherty72 the Ontario Court of Appeal held: 

As Boyd makes clear, evidence that the accused failed to take available steps - other than 
retreating from the home – to avoid the fatal altercation may properly be left with the 
jury, provided that the jury is instructed in a manner that respects and preserves the 
fundamental rule that one is not required to retreat from or abandon one's home. 

                                                           
https://plato.stanford.edu/entries/contractarianism-contemporary/#Consent. 
68 R. v Gee, [1982] 2 SCR 286 at p. 302; R. v Gunning, 2005 SCC 27 ¶26. See also R. v. 
Cormier, 2017 NBCA 10 ¶50, 67.  
69 R. v. Docherty, 2012 ONCA 784 ¶21. 
70 R. v. Forde, 2011 ONCA 592 ¶37-38, 55. As the Court noted, at ¶40: “In more recent English 
case law, on the other hand, while there is no specific requirement that a person must retreat in 
anticipation of an attack, the possibility of retreat is a factor for the jury to consider in assessing 
the reasonableness of self-defence even where the events take place in the accused's own home: 
see R. v Bird [1985] 1 W.L.R. 816 (C.A.); R. v. M. (Zelda Mary), [2007] EWCA Crim 376 (Eng. 
C.A.), at para. 28.” 
71 R. v. Docherty, 2012 ONCA 784 ¶38. 
72 R. v. Docherty, 2012 ONCA 784 ¶63-64, 69; R. v. Boyd, [1999] O.J. No. 247 (C.A.) ¶13. 
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53. In R. v. Cormier, the New Brunswick Court of Appeal considered a claim of self-defence 

under the new legislation, that arose after the accused armed himself with a knife and left his 

father’s apartment to confront the deceased, who was allegedly about to unlawfully enter the 

apartment. The Court held that the accused’s decision not to remain in his house did not disentitle 

the accused from self-defence as the Crown had argued, but it was relevant when considering the 

reasonableness of his response to threats.73 (To the extent that aspects of the Cormier decision 

suggest that the accused’s conduct preceding the stabbing was necessarily reasonable, the 

Respondent submits that the Court erred in usurping the role of the jury to determine what is 

reasonable.)  

54. In this case, the castle doctrine does not arise.  Although the Appellant emphasizes that 

his conduct occurred when he was in “peaceable possession of his property”, which is an aspect 

of the defence of property, at trial the Appellant expressly took the position that he did not act in 

defence of property at any point in the incident.74 The Appellant claimed that his conduct, both 

preceding and during the shooting, was motivated solely by self-defence (and defence of his 

wife). Moreover, there were numerous alternative courses of action open to the Appellant, other 

than leaving his own home: he could have stayed in his locked house and called the police and he 

could have warned the intruder to leave by yelling or turning on the lights, or even by firing a 

warning shot out the door. Instead he chose to be proactive and to act on his own, to “neutralize 

the threat.”75 By leaving the safety of his own home with a loaded shotgun, the Appellant placed 

himself and Mr. Styres at increased risk of serious injury or death.  The availability of these 

reasonable alternatives to leaving his home and avoiding a confrontation were relevant to an 

assessment of the Appellant’s role in the chain of events that led to the confrontation and the 

shooting, and the reasonableness of the Appellant’s actions.  

4) Is the defence really open-ended, unbounded and highly subjective, and thereby 
an affront to the rule of law? 

55. Section 34(2) contains a non-exhaustive list of factors which provides juries with 

appropriate guidelines on how to engage in their assessment of reasonableness. As the Court of 

Appeal observed, this is simply “the kind of contextualization of the reasonableness inquiry 

                                                           
73 R. v. Cormier, 2017 NBCA 10 ¶23 and 54. 
74 Appellant’s Record Vol. VI, Tab 16 - Pre-Charge Conference, pp. 172-173; Vol. VII – Tab 
17 - Defence Closing Address, pp. 6, 11. 
75 Appellant’s Record Vol. V, Tab 14 -  Evidence of the Appellant, pp. 352-357; Vol. VII, Tab 
17 - Crown Closing Address, pp. 45-46. 
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developed under the former self-defence provisions.”  Juries are regularly required to determine 

the reasonableness of conduct, in relation to a range of offences and defences, and juries are 

regularly required to determine the weight they place on factors.  This list of factors is not vague 

nor does it fail to give sufficient direction. The Court of Appeal was correct in holding that the 

weight to be given to any of the relevant factors in s. 34(2), including the accused’s “role,” is for 

the trier of fact to determine.76 No single factor is necessarily determinative, as the factors are not 

preconditions or threshold considerations, and the Court of Appeal did not suggest they were. As 

long as the jury is properly instructed to consider all the relevant factors, the ultimate weight 

assigned to any particular factor is within its discretion.  

56. Although it may be broad, the discretion provided by s. 34(2) cannot fairly be described 

as an afront to the rule of law.77 This Court’s jurisprudence on the s. 7 Charter principle of 

vagueness is instructive. In the seminal case of Canada v. Pharmaceutical Society (Nova Scotia), 

which established the “area of risk” test, Gonthier J., speaking for a unanimous Court, wrote: 

…It cannot be argued that an enactment can and must provide enough guidance 
to predict the legal consequences of any given course of conduct in advance. 
All it can do is enunciate some boundaries, which create an area of risk. But it 
is inherent to our legal system that some conduct will fall along the boundaries 
of the area of risk; no definite prediction can then be made. Guidance, not 
direction, of conduct is a more realistic objective. [emphasis added] 

Gonthier J. identified “general terms conferring broad discretion” as less problematic than terms 

that fail to “give direction as to how to exercise this discretion, so that this exercise may be 

controlled… An impermissibly vague law will not provide a sufficient basis for legal debate.”78 

57. Reasonableness is not an “open-ended, unbounded and highly subjective” concept nor is 

it unsuitable for juries, contrary to the Appellant’s arguments in ¶47-51.  Juries regularly are 

asked to determine “reasonableness” in relation to a number of offences and defences, all of 

which incorporate the objective assessment of reasonableness, and many of which have far less 

statutory direction than is provided in section 34(2).79 

                                                           
76 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶62-63, 76, 80, 86. 
77 The Respondent does not understand the Appellant to be arguing that s. 34 is unconstitutional. 
To advance such an argument, the Appellant would be required to serve and file a Notice of 
Constitutional Question, pursuant to s. 109 of the Courts of Justice Act. 
78 Canada v. Pharmaceutical Society (Nova Scotia), [1992] S.C.J. No. 67 ¶62, ¶69. 
79 R. v. A.D.H., 2013 SCC 28, ¶56-63; Roach, Kent, “A Preliminary Assessment of the New-Self 
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i. Offences of “dangerous conduct,” such as dangerous driving, which requires proof of 

a manner of driving which constitutes a "marked departure" from that expected of a 

reasonable person in the same circumstances.  (A.D.H., ¶57) 

ii. Offences of “careless conduct,” such as careless storage of a firearm, which requires 

proof the firearm was used, carried, handled, shipped or stored "in a careless manner 

or without reasonable precautions for the safety of other persons.” (A.D.H., ¶58) 

iii. Predicate offences, such as assault causing bodily harm, which require the mental 

element for the underlying offence but only objective foresight of harm flowing from 

it. (A.D.H., ¶59) 

iv. Offences based on criminal negligence, which require “a marked and substantial 

departure from the conduct of a reasonably prudent person in circumstances in which 

the accused either recognized and ran an obvious and serious risk or, alternatively, 

gave no thought to that risk.” (A.D.H., ¶61) 

v. Duty-based offences such as failing to provide the necessaries, where the failure to 

perform a "duty" suggests that the accused's conduct in a particular circumstance is to 

be determined on an objective, or community, standard. (A.D.H., ¶67) 

vi. Section 25 of the Criminal Code permits a police officer to use force in the 

administration or enforcement of the law so long as the officer does so on reasonable 

grounds and the force used is proportional, necessary and reasonable.80 

vii. Section 43 of the Code permits a teacher, parent or person standing in the place of a 

parent to use reasonable force by way of correction. The section provides a list of 

factors but reasonable force in this context has been held to be determined “from an 

objective and subjective standpoint, such as the nature of the offence calling for 

correction, the age and character of the child and the likely effect of the punishment 

on this particular child, the degree of gravity of the punishment, the circumstances 

under which it was inflicted, and the injuries, if any, suffered.”81 

viii. Section 35 of the Code provides a defence of property and also requires that the 

self-defensive act be “reasonable” but s. 35 does not provide a list of factors like the 

list provided in s. 34(2).  Cases appear to have interpreted s. 35 to incorporate the s. 

                                                           
Defence and Defence of Property Provisions,” (2012) 16 Can. Crim. L. Rev. 275, p. 278. 
80 R. v. Nasogaluak, 2010 SCC 6, ¶32-34. 
81 R. v. Dupperon, [1984] S.J. No. 939, ¶28; Canadian Foundation for Children, Youth and the 
Law v. Canada (Attorney General), 2004 SCC 4, ¶2, 26-29, 34 and 39-40. 
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34(2) factors into the reasonableness assessment under s. 35.82 

58. The following observations by this Court concerning “reasonableness” in relation to s. 43 

and the discipline of children, in Canadian Foundation for Children, Youth and the Law v. 

Canada (Attorney General), are apposite: 

36    Determining what is "reasonable under the circumstances" in the case of 
child discipline is also assisted by social consensus and expert evidence on 
what constitutes reasonable corrective discipline. The criminal law often uses 
the concept of reasonableness to accommodate evolving mores and avoid 
successive "fine-tuning" amendments. It is implicit in this technique that 
current social consensus on what is reasonable may be considered. It is wrong 
for caregivers or judges to apply their own subjective notions of what is  
reasonable; s. 43 demands an objective appraisal based on current learning and 
consensus. Substantial consensus, particularly when supported by expert 
evidence, can provide guidance and reduce the danger of arbitrary, subjective 
decision making.83      [emphasis added] 

This Court also noted in ¶39 of Canadian Foundation for Children, Youth and the Law that 

judicial interpretation can assist in defining "reasonable under the circumstances" and pointed to 

past and future judicial decisions that can provide guidance in determining reasonableness. 

59. The former self-defence provisions all incorporated the concept of reasonableness, and 

many of the principles developed under the former provisions have been incorporated into s. 

34.84 As the Court of Appeal noted in the within case, the current s. 34(2) “invites the kind of 

contextualization of the reasonableness inquiry developed under the previous self-defence 

provisions and described above in relation to s. 34(1).”85 Arguably the new provisions, with the 

list of factors, provide more direction than the previous provisions. 

5) How should a jury be charged on self-defence? 
60. A jury must be instructed to consider the role of the accused and should be given some 

assistance from the trial judge on how to apply this factor to the evidence.  The Respondent 

agrees with the Appellant that a self-defence jury charge should be along the lines suggested in 

                                                           
82 R. v. Brandon, 2019 ABCA 429; R. v. Olson, 2017 BCPC 383, ¶109; R. v. Harris, 2014 
ONCJ 401, ¶57; R. v. Spahan, 2014 BCPC 180, ¶87. 
83 Canadian Foundation for Children, Youth and the Law v. Canada (Attorney General), 2004 
SCC 4, ¶36 & 39. 
84  Watt’s Manual of Criminal Jury Instructions, 2nd ed. (Carswell, 2005), Self-Defence, Finals 
76-A and 7. 
85 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
151, ¶43-52 and 60. 
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his ¶52, with some exceptions, also recognizing that none of these instructions are to be treated 

as “near canonical.”86  The Respondent further agrees that not everything suggested by the 

Appellant was included in the charge in this case, as further set out below: 87   

The jury was not instructed on the Appellant’s items i and ii: 

i. The jury was not instructed that the burden and standard of proof do not apply to each 

of the factors listed in s. 34(2) although the jury was given the usual instructions on 

the burden of proof near the beginning of the charge and also repeatedly reminded 

that in respect of self-defence the burden is on the Crown to prove beyond a 

reasonable doubt that Mr. Khill was not acting in self-defence.  These instructions 

were sufficient. (June 25, 2018, p. 74-75, 80; June 26, 2018, p. 9, 10, 40, 41-42, 44-

45)  

ii. The jury was not instructed that the factors in s. 34(2)(a) to (h) are “just factors” for 

the jury to consider and that no one factor should be determinative.  The Respondent 

does not agree the jury should be told the factors are “just factors” but does agree that 

the jury should be instructed that the weight the jury gives to each factor is for the 

jury to determine. (June 26, 2018, p. 43-45) 

The jury was instructed on the Appellant’s items iii – v: 

iii. What is reasonable can include several alternatives.  (June 26, 2018, p. 43) 

iv. People cannot be expected to measure the required responsive force to a nicety. (June 

26, 2018, p. 42-43) 

v. What is a reasonable person. (June 26, 2018, p. 43) 

vi. Consider all the circumstances. (June 26, 2018, p. 42-45) 

61. In addition, of course, the jury was never instructed to consider Mr. Khill’s role in the 

incident.  Not only must there be an explicit instruction on this factor, but such an instruction 

could include the following explanation, that mirrors the comments of the Ontario Court of 

Appeal:88   

                                                           
86 R. v. Robertson, 2020 SKCA 8, ¶38-43; R. v. Cunha, 2016 ONCA 491; R. v. Krasniqi, 2012 
ONCA 561; R. v. Sinclair 2017 ONCA 38, ¶116; leave denied [2017] S.C.C.A. No. 212; R. v. 
Hope, 2016 ONCA 623, ¶93. 
87 Appellant’s Record, Vol. VII, Tab 17 – Jury Charge, June 25, 2018; Tab 18 – Jury Charge, 
June 26, 2018. 
88 Appellant’s Record, Vol. I, Part 1.3 – Reasons of the Ontario Court of Appeal, 2020 ONCA 
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[76]  ….The jury must consider whether the accused's behaviour throughout 
the incident sheds light on the nature and extent of the accused's responsibility 
for the final confrontation that culminated in the act giving rise to the charge. 

6) Was this charge the functional equivalent to an instruction on the “role” of the 
accused? 

62. This charge was far from a functional equivalent to an instruction on the “role” of the 

accused.  Not only was the mandatory legal instruction on the “role of the person” not given, the 

trial judge did not explain how to apply that factor to the evidence.  The trial judge did not relate 

any of the legal instructions on the reasonableness factors in s. 34( 2) to the evidence.  In respect 

of self-defence the trial judge did one comprehensive review of the evidence in relation to the 

first question (the reasonable belief of the accused) and then essentially referenced back to that 

review as he continued through the rest of the self-defence instructions.   

63. There is an important distinction between simply reviewing the evidence to assist the jury 

in recalling the substance of the evidence and relating the evidence to the issues and the positions 

of the parties.  As this Court held in Daley, “the task of the trial judge is to explain the critical 

evidence and the law and relate them to the essential issues in plain, understandable 

language." [emphasis added]  The jury may require concrete potential “scenarios” based on the 

evidence that bring home the relationship between the law and the evidence. 89 It is not sufficient 

to leave the evidence “in bulk for evaluation;”90 the jury must be correctly instructed on the 

applicable law and how to apply that law to the facts.  The jury must be in a position to “fully 

appreciate the value and effect of the evidence”.91 Although these principles most often arise in 

defence appeals of conviction, they apply with no less force in an appeal by the Crown of an 

acquittal. 

64. In the within charge, evidence was reviewed in detail, over 26 pages, in respect of the 

first of the three self-defence questions: the reasonable belief of the accused.92  It was then 

summarized much more succinctly, over one paragraph, in respect of the second self-defence 

                                                           
151, ¶76; Paciocco, David, “The New Defense against Force” (2014), 18 Can. Crim. L. Rev. 269, 
p. 290 & 308; Canadian Judicial Counsel Model Jury Instructions, footnote 85, pdf p. 54-56. 
89 R. v. Rodgerson, 2015 SCC 38, ¶30; R. v. Daley, 2007 SCC 53, ¶57; R. v. Jack, [1993] M.J. 
No. 414 (C.A.), ¶13, 16, 31 & 39, affd [1994] 2 S.C.R. 310; R. v. Cormier, 2017 NBCA 10 ¶69-
74; R. v. McDonald, 2015 ONCA 791, ¶14; R. v. Curran, 2019 NBCA 27, ¶21. 
90 R. v. Barreira et al, 2020 ONCA 218, ¶25, 30, 40-41; citing R. v. Stephen, Allen and 
Douglas, [1944] O.R. 339 (C.A.), at p. 352. 
91 R. v. Azoulay, [1952] S.C.R. 495, pdf p. 3-5; R. v. Barreira et al, 2020 ONCA 218, ¶40-41. 
92 Appellant’s Record, Vol. VII, Tab 18 - Jury Charge, June 26, 2018, p. 11-40. 
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question:  the purpose of the accused.93  The trial judge then expressly told the jury he did not 

intend to review the evidence in respect of the various factors that were relevant to the third 

question: the reasonableness of the accused’s self-defensive act.  There was no review of the 

evidence in relation to the factors of reasonableness.94   

Issue #2 - Was the Crown’s failure to object a bar to an order for a new trial? 
65. The ultimate questions are: was the jury properly instructed on a key aspect of the case 

and is the verdict sound.  As this Court noted in Jacquard, the failure to object to a jury charge is 

not necessarily fatal to a well-founded complaint; a party does not “waive its right of appeal on a 

jury charge misdirection by failing to raise the issue contemporaneously with the making of the 

charge.”95 As the Ontario Court of Appeal observed in Polimac, “a legal error remains a legal 

error even if counsel does not object or even supports the erroneous instruction.” As the Alberta 

Court of Appeal observed in J.O.L, “the failure to object 'does not waive the public interest in a 

verdict untainted by materially deficient jury instructions', and it does not preclude an order for a 

new trial."96     

66. By the same token the failure to object may be taken into account when considering the 

adequacy of the overall instructions, as well as assessing the seriousness of any error. Ultimately, 

it is the judge, and not counsel, who is responsible for the adequacy of the charge.  Where the 

error does not assist the party failing to object, such as where the erroneous instruction is not 

more favourable to that party’s theory than the correct instruction, there is no tactical advantage 

and the failure to object loses its significance.97 This principle applies equally to the Crown as it 

does to the defence.98   

67. In this case none of the counsel nor the trial judge noticed the missing self-defence 

instruction on the role of the accused, most likely given the short turnaround time for the review 

of the charge (counsel had overnight to review the charge while preparing their closings), the 

assumption by the Crown that the trial judge had used the “Watt instructions” as the Crown had 

                                                           
93 Appellant’s Record, Vol. VII, Tab 18 - Jury Charge, June 26, 2018, p. 40-42. 
94Appellant’s Record, Vol. VII, Tab 18 - Jury Charge, June 26, 2018, p. 42-45. 
95 R. v. Jacquard, [1997] 1 S.C.R. 314, ¶37; R. v. Arcangiolo [1994], 1 S.C.R. 129, ¶37-38; R. v. 
Polimac, 2010 ONCA 346, ¶97; R. v. Van, 2009 SCC 22, ¶43.  
96 R. v. J.O.L., 2020 ABCA 73, ¶17-18. 
97 R. v. Calnen, 2019 SCC 6, ¶38-40, 43-44 & 67; R. v. Jacquard, [1997] 1 S.C.R. 314, ¶37-38; 
R. v. Daley, 2007 SCC 53, ¶58; R. v. Jaw, 2009 SCC 42, ¶44; R. v. Mack, 2014 SCC 58, ¶60. 
98 R. v. Jack, [1993] M.J. No. 414 (C.A.), ¶13, 16, 31 & 39, affd [1994] 2 S.C.R. 310; R. v. 
Romano, 2017 ONCA 837, ¶84 & 86.  
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requested (which include language about the accused’s role), the relative recency of the new self-

defence provisions, and the fact no court had been asked to consider the significance of the new 

language the “role of the person in the incident” in section 34 (2)(c).  The trial judge also had not 

reviewed with counsel in the pre-charge conference whether the factor of the accused’s role was 

relevant and so there was no discussion about removing it from the instruction.99 

68. There was no tactical advantage to the Crown to fail to object to the charge. The Crown 

has not changed its theory of liability on appeal; it is consistent with the position taken at trial.  It 

was always the Crown’s position that the Appellant’s entire course of conduct was unreasonable.  

The trial Judge explained, in the portion of his charge setting out the positions of the parties, that 

the Crown’s position was that the accused’s conduct was “rash and unreasonable,” as follows in 

part:  

The position of the Crown as I understand it is that Peter Khill intentionally 
killed Jonathon Styres and that he was not acting in self-defence when he did 
so. Although he was trying to steal Peter Khill's truck, Jonathon Styres posed 
no threat to either he or Melinda Benko. Instead of reacting with common 
sense and calling the police, Peter Khill took the law into his own hands and 
resorted to lethal violence. The Crown contends that Peter Khill's actions were 
rash and unreasonable, that he decided to arm himself with a shotgun and 
confront the person stealing his truck when he was secure inside his home and 
knew nothing about what danger, if any, was outside. After learning new 
information that confirmed there was no imminent danger or threat to anything 
but his truck, he failed to reassess his circumstances. Assistance from proper 
law enforcement was readily available and could have been summoned quickly 
and easily, but no effort was made until it was too late. [emphasis added]100 

69. The theory that the accused was not credible and acted in retribution is not inconsistent 

with a theory that he acted unreasonably; one does not exclude the other. Murder by definition is 

unreasonable.  The Crown reviewed in detail in its closing the theory that the Appellant failed to 

take a number of reasonable alternative steps and made a series of rash and unreasonable 

decisions, whatever his motivation.  Set out below are two excerpts from the Crown’s closing:101   

….Mr. Khill actually said on the stand that he wasn’t trained to call 9-1-1. That 
leaves you wondering. None of us are trained to call 9-1-1 but we know to call 9-
1-1. We know that to get the police involved, to begin that process. It’s our 
responsibility, not an option.  He agreed that it would have been reasonable to try 

                                                           
99 Appellant’s Record, Vol. VI, Tab 16 - Pre-Charge Conference, p. 195-202; Watt’s Manual of 
Jury Instruction, 2d edition, 2015, Self-defence General Instruction 74B. 
100 Appellant’s Record, Vol. VII, Tab 18 – Jury Charge,  p. 161-164. 
101 Appellant’s Record, Vol. VII, Tab 17 - Crown Closing, pp. 45-51, 53-55.  
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and scare the intruder off, to turn on the porch light, reasonable. Yell out the 
window, reasonable. Fire a warning shot into the front lawn, which would have 
left him with plenty of ammunition for whatever else may happen, if it ever 
happened. All of that was reasonable, but he didn’t do any of that. That’s going to 
go back in your assessment of what he did, ‘cause it’s one thing to say, well, this is 
what I did and that’s – I’m on trial and so that’s what you’ve got to deal with. You 
have to decide whether that was reasonable, whether that’s what he should have 
done. Instead, he continued on with actions that were almost guaranteed to end in 
death. He never told Ms. Benko to call 9-1-1. He never told her where he was 
going or what his plan was, nor did she ask. He got the gun, loaded it, racked it 
immediately…       [p. 45-47] [Emphasis added] 
 
…..Thinking, assessing, and bringing in the police help was what was needed, it 
had to be done. It never did and I say again, the case doesn’t turn simply on what 
was going on in Peter Khill’s head. What Mr. Khill did to John Styres wasn’t just 
unnecessary and needless, he had help, he had a secure, locked, dark house, he had 
a gun, he had extra ammo. But what he did was go out and kill and it wasn’t just 
unnecessary and needless, what he did to John Styres was cruel. Peter Khill wiped 
that man out in the driveway of his house. You can double tap that all you want, 
but it was an outright savage killing. That is to say, he murdered and the Crown 
asks you to find him guilty as charged of second-degree murder.   
       [p. 54-55] Emphasis added] 

PART IV – COSTS 

70. No costs should be ordered. 

PART V – ORDER SOUGHT 

71. The Respondent requests that the appeal be dismissed. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 8th day of January 2021 by, 
 

                                                                  

__________________________    ______________________________ 

 Susan L. Reid 
 of Counsel for the Respondent 

 Rebecca Schwartz, 
of Counsel for the Respondent 
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