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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. By Order dated December 14, 2020, Justice Kasirer granted the Criminal Lawyers’ 

Association of Ontario (the “CLA”) leave to intervene. Accordingly, the CLA makes the following 

respectful submissions for the assistance of the Court.  

2. The CLA takes no position on the facts of this case and relies on the facts as set out in the 

parties’ factums and in the Court of Appeal’s judgment. 

3. The CLA does take a position on the law, however. The decision of the Ontario Court of 

Appeal and the arguments of the Appellant require this Court to consider the scope of s. 34(2)(c) 

of the Criminal Code, and in particular, whether the section makes conduct of an accused that was 

neither provocative nor unlawful relevant to the availability of self-defence. The CLA urges the 

Court to accept that in amending the self-defence provisions in the Criminal Code in 2013, 

Parliament intended to clarify the former self-defence provisions, and maintain and enhance the 

level of protection that the former provisions provided, not to make self-defence unavailable in a 

broader range of scenarios. Specifically, Parliament did not intend for s. 34(2)(c) to prevent an 

accused person from successfully raising self-defence because of their lawful, non-provocative 

conduct during the incident that led to their prosecution, contrary to the Court of Appeal’s decision.  

PART II – RESPONSE TO QUESTIONS IN ISSUE 

4. In his factum, the Appellant raises two issues, the first of which relates to the scope of the 

“person’s role in the incident” factor in s. 34(2)(c) of the Criminal Code. The CLA takes no 

position on the proper application of s. 34 to the facts of this case but will address the following 

question, raised at paragraph 16 of the Appellant’s factum: 

ISSUE 1: Did the Court of Appeal for Ontario err in holding the legal actions of an accused, 
when considered under “the person’s role in the incident” (le role joué par la personne lors de 
l’incident) contained in s. 34(2)(c) of the Criminal Code of Canada, could still render his use 
of lethal force in the face of an imminent threat of death “unreasonable” under s. 34(1)(c)? 
 
The Court of Appeal’s conclusion that s. 34(2)(c) changed the law of self-defence to permit 
the consideration of non-provocative, lawful conduct by the accused is contrary to the intent 
of Parliament, as evinced by the legislative history of s. 34. That history reveals Parliament’s 
desire to not only maintain but enhance the protection of the Criminal Code self-defence 
provisions. It did not wish to make self-defence unavailable in a wider array of circumstances. 
Rather, s. 34(2)(c) was meant to codify the law at the time – namely, the law on provocation. 
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PART III – ARGUMENT 

Introduction 

5. It is the position of the CLA that the Court of Appeal’s conclusions that s. 34(2)(c) of the 

Criminal Code “introduced a factor into the reasonableness inquiry that had no equivalent under 

the previous legislation”1 and rendered “an accused’s conduct during the ‘incident’ relevant, even 

though the conduct is not unlawful or provocative as that word was defined in the prior self-defence 

provisions”2 are discordant with Parliament’s clear intent, as evidenced by the legislative history 

of s. 34(2)(c).  

6. It is plain from the legislative history that in crafting and enacting the current version of s. 

34 of the Criminal Code, Parliament intended to clarify and simply the law of self-defence, and to 

maintain and enhance the protections that existed at the time. With respect to s. 34(2)(c) 

specifically, Parliament did not intend for it to cover non-provocative, lawful conduct, or in any 

way dilute the protection that the various self-defence provisions provided prior to the introduction 

of the new, simplified provision. Rather, the factor set out in s. 34(2)(c) – the person’s role in the 

incident – was intended to allude to provocative conduct by the accused.  

Use of the Legislative History in Statutory Interpretation 

7. This appeal requires the Court to conduct a statutory interpretation analysis of s. 34(2)(c). 

The modern approach to statutory interpretation is well-known: “the words of an Act are to be read 

in their entire context and in their grammatical and ordinary sense harmoniously with the scheme 

of the Act, the object of the Act, and the intention of Parliament.3 

8. In assessing Parliament’s intent with respect to unclear statutory language, courts may look 

to the legislative history of the statute in question.4 While courts must be mindful of the limitations 

of Hansard evidence, it remains relevant to both the background and the purpose of the legislation.5 

                                                           
1 R. v. Khill, 2020 ONCA 151 at paras. 75, 76 [Khill]. 
2 Ibid. at para. 76. 
3 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at para. 26. 
4 R. v. Morgentaler, [1993] 3 S.C.R. 463 at p. 484 [Morgentaler]; R. v. Daoust, 2004 SCC 6 at 
para. 2. 
5 Morgentaler at p. 484; R. v. Summers, 2014 SCC 26 at para. 51 [Summers]. 



 - 3 - 

As this Court agreed in Morgentaler, “The relevance of legislative history is obvious: it helps to 

place the statute in its context, gives some explanation of its provisions, and articulates the policy 

of the government that proposed it.”6  

9. In recent years, the Court has often looked to the legislative history for insight into 

Parliament’s intent in crafting aspects of the Criminal Code. The following are three examples. 

10. In R. v. D.L.W., the Court considered the legislative history of the offence of bestiality to 

determine whether penetration is an essential element.7 Specifically, the Court considered the 1955 

revisions to the sexual offence provisions of the Criminal Code. Noting the absence in the 

legislative history of any discussion of an intended change to the offence of bestiality, the Court 

held, “If Parliament intended the significant change in the law as the Crown contends, it would 

surely have been noticed either in parliamentary debates or by commentators.”8 

11. In R. v. Borowiec, the Court considered the meaning of the phrase “her mind is then 

disturbed” in relation to the offence of infanticide, and in so doing, looked to the legislative history 

and evolution of the relevant section.9 It relied on debate in the House of Commons to conclude 

that the infanticide provision “was intended to make it easier to get a conviction for the offence of 

homicide short of murder or manslaughter” and “to provide a broad and flexible standard that 

would be applied on a case-by-case basis”.10  

12. Lastly, in R. v. Summers, the Court considered whether ineligibility for early release and 

parole while on remand is a “circumstance” that can justify granting enhanced credit for pre-

sentence custody under s. 719(3.1) of the Criminal Code. To answer this question, the Court looked 

to the legislative debates surrounding the then-recent amendments to the Criminal Code regarding 

sentencing credit for pre-trial custody. It relied on statements by the Justice Minister in support of 

the conclusion that “Parliament clearly intended to restrict the amount of pre-sentence credit” and 

that “Parliament also intended that the process of granting credit under s. 719 should be more 

                                                           
6 Morgentaler at pp. 484-85, citing with approval, Peter Hogg, Constitutional Law of Canada, 
vol. 1, 3rd ed. (Supplemented), (Scarborough: Carswell, 1992) (loose-leaf) at pp. 15-14, 15-15. 
7 R. v. D.L.W., 2016 SCC 22 at paras. 19, 76-81 [D.L.W.]. 
8 Ibid. at para. 80. 
9 R. v. Borowiec, 2016 SCC 11 at paras. 18, 25-33. 
10 Ibid. at paras. 31, 33. 
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transparent and easily understood by the public.”11 

13. Like the above cases, the CLA submits that a review of the legislative history of s. 34(2)(c) 

will allow the Court to understand the conduct that Parliament intended the section to capture.  

Brief Summary of the Legislative History of Section 34(2)(c) 

14. The proposed amendments to the Criminal Code self-defence provisions that included s. 

34(2)(c) were initially introduced as part of Bill C-60, An Act to amend the Criminal Code (citizen's 

arrest and the defences of property and persons), on February 17, 2011, during the third session 

of the 40th Parliament.12 They included reforms to the self-defence, defence of property and 

citizen’s arrest provisions in the Criminal Code. Bill C-60 went through First and Second Readings 

in the House of Commons and was then referred to the Standing Committee on Justice and Human 

Rights (the “SCJHR”) for consideration;13 however, the SCJHR did not consider the bill due to 

the 2011 federal election and it died on the Order Paper.14 The proposed amendments were then 

re-introduced as Bill C-26 on November 22, 2011, during the first session of the 41st Parliament. 

The Act received Royal Assent on June 28, 2012, and came into force on March 11, 2013.  

Parliament Intended the Amendments to Simplify and Clarify the Self-Defence Provisions, 
and Maintain and Enhance the Protection that They Provided 

15. A review of the parliamentary debates surrounding Bill C-60 and Bill C-26 reveals that 

Parliament’s intent in amending the Criminal Code self-defence provisions was to simplify and 

clarify the provisions, and to maintain and enhance the protections that they provided to defendants 

who were the victims of crime themselves. Parliament wanted to ensure that law-abiding citizens 

were not re-victimized by the criminal justice system for defending themselves or their property 

against criminal activity. Its intent was not to introduce new considerations that could limit the 

                                                           
11 Summers at paras. 52, 53. 
12 Parliament of Canada, House Government Bill – C-60 An Act to amend the Criminal Code 
(citizen’s arrest and the defences of property and persons), online: LEGISinfo 
<https://www.parl.ca/LegisInfo/BillDetails.aspx?Language=E&billId=4963242>.  
13 House of Commons Debates, 40th Parl., 3rd Sess., Vol. 145, No. 146 (22 March 2011) at 1010. 
14 Parliament of Canada, Legislative Summary of Bill C-26: The Citizen’s Arrest and Self-
Defence Act (8 May 2012), online: Library of Parliament 
<https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/LegislativeSummar
ies/411C26E>.  
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availability of self-defence. 

16. A review of the legislative history also shows that the proposed amendments were 

provoked by an incident in Toronto involving a store owner, David Chen, who had been criminally 

prosecuted for attempting to conduct a citizen’s arrest of a thief who had repeatedly targeted his 

store.15 The incident had received attention in the national press16 and the Conservative 

government introduced Bill C-60, and eventually Bill C-26, as a legislative response. Concern 

over this event was not limited to the Conservative government, and as discussed below, the 

proposed amendments received wide support from the opposition parties. 

17. The above-noted intent and motivations are repeated throughout the legislative record.  

18. In introducing Bill C-60, the Parliamentary Secretary to the Minister of Justice identified 

the main purposes of the proposed amendments as being to better protect victims of crime and 

clarify the self-defence provisions. He asserted that “Canadians who have been the victims of a 

crime should not be re-victimized by the criminal justice system.”17 Further, he explained that the 

amendments would “clarify the rights of citizens to protect themselves and their property while 

continuing to recognize that peace officers are the first line of defence against any crime.”18 

Conservative MP Russ Hiebert explained that the government was introducing the reforms to 

ensure that a situation like that which befell Mr. Chen would not happen again.19 

19. During Second Reading, the Minister of Justice cited the David Chen case and confirmed 

that the government’s intent in introducing Bill C-60 was, inter alia, to clarify the self-defence 

provisions, and affirm and/or enhance the protections that they afforded to law-abiding citizens.20 

20. Subject to concerns about vigilantism, there appears to have been general support for Bill 

                                                           
15 See, for example, House of Commons Debates, 40th Parl., 3rd Sess., Vol. 145, No. 133 (17 
February 2011) at 1445 (Russ Hiebert). 
16 See, for example, Peter Kuitenbrouwer, David Chen slings his fortune against court (29 
October 2010), online: National Post <https://nationalpost.com/posted-toronto/peter-
kuitenbrouwer-david-chen-slings-his-fortune-against-court>. 
17 House of Commons Debates, 40th Parl., 3rd Sess., Vol. 145, No. 133 (17 February 2011) at 
1445 (Bob Dechert). 
18 Ibid. (Bob Dechert). 
19 Ibid. (Russ Hiebert).  
20 House of Commons Debates, 40th Parl., 3rd Sess., Vol. 145, No. 139 (4 March 2011) at 1005, 
1015, 1020, 1030 (Hon. Rob Nicholson). 
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C-60 from the official opposition (then the Liberals) and the NDP. In fact, during Second Reading, 

the official opposition’s Justice Critic chastised the government for not acting soon enough in 

responding to the David Chen case and asked that the legislation quickly move to the Committee 

Stage for consideration.21 She noted that the Liberals had been calling for the bill for months, if 

not longer, and that they were happy that the government had finally brought forward a piece of 

legislation.22 Similarly, Liberal MP Kevin Lamoureux said that he believed Bill C-60 had 

“considerable support in the chamber.”23 He went further, accusing the government of stealing the 

idea for the legislation from the Liberals and NDP in the hope of taking credit for their good idea.24  

21. The intent of the proposed amendments did not change after their reintroduction as Bill C-

26 following the 2011 election. In the First Reading of Bill C-26 in the House, the Justice Minister 

introduced the bill and reasserted the government’s intent as follows: 

… Canadians are rightly concerned when law-abiding citizens are re-victimized by the 
justice system simply for defending their property. While Canadians should contact the 
police if their property or personal safety is threatened, we recognize that it is not always 
feasible in the circumstances. The legislation we introduced today expands, simplifies and 
clarifies the laws when individuals need to respond to immediate threats.25 

22. During Second Reading, the Parliamentary Secretary to the Minister of Justice stated that 

the purpose of the amendments to the self-defence provisions was the “simplification and 

clarification of the law on self-defence and defence of property.”26 He explained that the 

government's intent was not to dilute the robust right to self-defence, but rather, to eliminate the 

“complex and ambiguous” language that existed in the self-defence provisions at the time.27 He 

stated, “Bill C-26 therefore proposes to replace the existing Criminal Code provisions in this area 

with clear, simple provisions that would maintain the same level of protection as the existing laws 

                                                           
21 Ibid. at 1040 (Hon. Marlene Jennings). 
22 Ibid. at 1050 (Hon. Marlene Jennings). 
23 House of Commons Debates, 40th Parl., 3rd Sess., Vol. 145, No. 140 (7 March 2011) at 1205 
(Kevin Lamoureux). 
24 Ibid. at 1205, 1215, 1220 (Kevin Lamoureux). 
25 House of Commons Debates, 41st Parl., 1st Sess., Vol. 146, No. 51 (22 November 2011) at 
1440 (Hon. Rob Nicholson) (emphasis added). 
26 House of Commons Debates, 41st Parl., 1st Sess., Vol. 146, No. 58 (1 December 2011) at 1010 
(Robert Goguen). 
27 Ibid. at 1015 (Robert Goguen). 
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but also meet the needs of Canadians today.”28  

23. Also during Second Reading, Conservative MP Brent Rathgeber confirmed that the 

government's reason for amending the self-defence provisions was merely to clarify the language 

in the Criminal Code, not to weaken the defence as it existed at the time. Regarding the s. 34(2) 

factors, he stated, “These factors are drawn from real cases and from the courts' interpretation of 

the current law. The purpose behind these provisions is to signal to courts, as well as to police and 

to prosecutors, that the essence of self-defence is not changing. Reasonable actions under the 

current law should continue to be reasonable under the proposed new law.”29  

24. The bill was then referred to the SCJHR for consideration.  

25. In his evidence before the committee, the Justice Minister explained the intent behind the 

proposed amendments to the self-defence provisions was to make the law more specific and 

simplify it “without sacrificing existing legal protections.”30  

26. The Minister’s evidence supports that this objective was tied to the list of factors in s. 34(2). 

For instance, he stated that the list of factors “indicates to the courts that existing jurisprudence on 

these issues should continue to apply.”31 Further, he stated, “what is reasonable has been before 

our courts for quite some time, and that jurisprudence will continue to be of assistance.”32  

27. It is apparent from the Justice Minister’s evidence before the SCJHR that the amendments 

were intended to enhance the protection afforded to defendants by the self-defence provisions. He 

explained that amendments to the self-defence, defence of property and citizen’s arrest provisions 

were combined because the “three mechanisms share common elements and arise in similar fact 

situations”.33 He also referenced “recent very public events involving citizens who resorted to 

using force against persons they suspected had stolen or damaged their property” – no doubt a nod 

to the David Chen case. It can be concluded from this that Parliament wished to ensure that the 

new provisions would be available in cases like Mr. Chen’s. 

                                                           
28 Ibid. at 1020 (Robert Goguen) (emphasis added). 
29 Ibid. at 1235 (Brent Rathgeber) (emphasis added). 
30 House of Commons, Standing Committee on Justice and Human Rights, Evidence, 41st Parl., 
1st Sess., No. 18 (7 February 2012) at 1140 (Hon. Rob Nicholson) (emphasis added). 
31 Ibid. at 1140 (Hon. Rob Nicholson) (emphasis added). 
32 Ibid. at 1145 (Hon. Rob Nicholson). 
33 Ibid. at 1135 (Hon. Rob Nicholson). 
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28. Bill C-26 was sent back to the House with some amendments included, none of which is 

relevant to the interpretation of s. 34(2)(c). 

29. The Parliamentary Secretary for the Justice Minister reiterated the objectives of Bill C-26 

during Third Reading, stating that the bill “includes a long-overdue simplification and clarification 

of the law of self-defence and defence of property.”34 He observed, “Self-preservation is perhaps 

the most fundamental entitlement any citizen may have, even more fundamental than the 

protection of one's property. It is essential that Parliament gets law reform in this area right.”35 

30. Of particular relevance to this appeal, the Parliamentary Secretary made clear that the 

factors listed in s. 34(2) represented a codification of the law as it existed at the time: 

However, without limiting the nature and scope of factors that could be taken into account, 
the legislation does try to set out some of the more familiar and important considerations 
in a non-exhaustive list of factors. This list accomplishes several purposes. It is intended 
to signal to the judges that existing jurisprudence should continue to apply even though the 
elements of self-defence have been simplified. It should also assist judges in their duty to 
instruct juries about how to apply the law in a given case.36 

31. At Third Reading, the proposed amendments still enjoyed considerable support from the 

opposition. Liberal MP Kevin Lamoureux stated that he believed the bill had “fairly good support 

from members of the House, with the exception of a few.”37 Indeed, the Justice Critic of the official 

opposition (then the NDP) confirmed the NDP’s support for Bill C-26, as amended after the 

Committee Stage.38 Likewise, the Liberals and Bloc Québécois generally supported the self-

defence reforms in Bill C-26.39 

32. Neither the purpose of Bill C-26 nor the widespread support for it changed in the Senate. 

33. During the Second Reading of Bill C-26 in the Senate on May 9, 2012, Senator Di Nino 

confirmed both that the purpose of Bill C-26 was to simplify and clarify the self-defence 

                                                           
34 House of Commons Debates, 41st Parl., 1st Sess., Vol. 146, No. 109 (24 April 2012) at 1030 
(Robert Goguen). 
35 Ibid. at 1035 (Robert Goguen). 
36 Ibid. (Robert Goguen) (emphasis added). 
37 Ibid. at 1045 (Kevin Lamoureux). For example, the leader of the Green Party did not support 
the bill: Ibid. at 1115 (Elizabeth May). 
38 Ibid. at 1110 (Françoise Boivin). 
39 House of Commons Debates, 41st Parl., 1st Sess., Vol. 146, No. 114 (25 April 2012) at 1130 
(Hon. Judy Sgro), 1140 (André Bellavance). 
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provisions, and that the list of factors in s. 34(2) were intended to allude to factors that the courts 

already considered in the self-defence analysis.40 He stated: 

Without limiting the nature and scope of factors that could be taken into account, Bill C-
26 sets out some of the more familiar and important considerations. This list should assist 
judges in their duty to instruct juries on how to apply the law to the particular set of facts 
before them. Hopefully, it would also signal to judges that even though the wording of the 
defence has been simplified, the bulk of existing cases decided under the old law should 
continue to apply.41 

34. In the Standing Senate Committee on Legal and Constitutional Affairs (the “SSCLCA”), 

the Justice Minister again spoke to the legislation, reiterating that the amendments to the self-

defence provisions would bring “clarity and simplicity to the law without sacrificing any existing 

legal protection.”42 Further to this point, when asked whether the existing jurisprudence relating 

to then ss. 34 and 35 of the Criminal Code would continue to apply, the Minister said that the new 

s. 34 “is consistent with the current law and just sets it out more clearly.”43 

35. With respect to s. 34(2)(c) itself, from the CLA’s review, it appears that the only direct and 

detailed discussion of the provision anywhere in the legislative history was by Joanne Klineberg, 

Senior Counsel for the Criminal Law Policy Section of the Department of Justice, who appeared 

before the SCCLCA with the Minster of Justice to give evidence on the bill.  

36. Ms. Klineberg confirmed that s. 34(2)(c) was intended to capture the provocation 

considerations that existed under the previous provisions. She stated: 

The only function of the provocation element in the self-defence regime is to distinguish 
those two types of self- defence from each other. However, when you reduce all of the self-
defence rules to one single rule that applies in all the circumstances, there is no need to 
discuss the element of provocation in relation to the elements of the defence itself. 
However, it is hinted at as a factor. 

Proposed paragraph 34(2)(c) would be the person's role in the incident. That is meant to 
mean a situation where you might be the person accused and you are claiming self-defence, 
but if you provoke the other person to hit you first, that could be a factor that the court or 

                                                           
40 Debates of the Senate, 41st Parl., 1st Sess., Vol. 150, No. 77 (9 May 2012) at 1440-1450 (Hon. 
Consiglio Di Nino). 
41 Ibid. at 1440 (Hon. Consiglio Di Nino) (emphasis added). 
42 Senate, Standing Senate Committee on Legal and Constitutional Affairs, Evidence, 41st Parl., 
Sess. 1, No. 19 (17 May 2012) (Hon. Rob Nicholson) (emphasis added).  
43 Ibid. (Hon. Rob Nicholson). 
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jury would consider in determining overall whether your acts were reasonable.”44 

37. The SSCLCA adopted Bill C-26 without amendment.  

38. During Third Reading, Senator Di Nino again spoke to the bill, echoing the purpose of the 

amendments as being “to simplify and clarify the right to defend persons and property”45 and 

confirming that the factors in s. 34(2) were meant to identify “some of the more frequently 

occurring considerations” in the application of the law and “signal to the courts that will interpret 

the new law that the many cases that interpret the old law should continue to be applied.”46  

Conclusion – The Court of Appeal’s Decision Is Discordant with Parliament’s Intent 

39. This Court’s observation in D.L.W. is apposite in this case: if Parliament intended the 

significant change in the law that the Court of Appeal contended, “it would surely have been 

noticed either in parliamentary debates or by commentators.”47 Here, there was no such 

observation with respect to s. 34(2)(c) because Parliament intended no such change. To the 

contrary, it is patent from the legislative history that Parliament intended the factors in s. 34(2) to 

codify the existing case law at the time. With respect to s. 34(2)(c), the evidence shows that 

Parliament intended the “person’s role in the incident” factor to allude to the issue of provocation 

and nothing more. This evidence is discordant with the Court of Appeal’s conclusion that s. 

34(2)(c) “introduced a factor into the reasonableness inquiry that had no equivalent under the 

previous legislation” and rendered “an accused’s conduct during the ‘incident’ relevant, even 

though the conduct is not unlawful or provocative as that word was defined in the prior self-defence 

provisions.”48 This Court should reject the Court of Appeal’s conclusion for that reason. 

PART IV – COSTS 

40. The CLA does not seek costs and submits that the ordinary rule that costs are not 

awarded against an intervener should apply.  

                                                           
44 Ibid. (Joanne Klineberg) (emphasis added). 
45 Debates of the Senate, 41st Parl., 1st Sess., Vol. 150, No. 88 (11 June 2012) at 1840 (Hon. 
Consiglio Di Nino). 
46 Ibid. at 1840 (Hon. Consiglio Di Nino).  
47 D.L.W. at para. 80. 
48 Khill at paras. 75, 76. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of January, 2021. 
 
 
 

__________________________ 
Ian R. Smith 

Andrew Guaglio 
Fenton, Smith Barristers 

 
Counsel for the Intervener, 

The Criminal Lawyers’ Association of Ontario  
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