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PETER KHILL 
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- and - 
 

HER MAJESTY THE QUEEN 
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ASSOCIATION QUÉBÉCOISE DES AVOCATS ET AVOCATES DE LA DÉFENSE,  
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RESPONDENT’S FACTUM 

(In response to the Interveners) 
 

PART I: OVERVIEW  
1. The Respondent responds to two issues raised by the two Interveners. 

PART II: STATEMENT OF QUESTIONS IN ISSUE  
 

Issue #1:  The limited value of Hansard debates (The Intervener the Criminal Lawyers’ 
Association):  

2. The language of s. 34 (2)(c) is plain and unambiguous.  Although plain meaning alone is 

not determinative (a statutory interpretation analysis is incomplete without considering the 

context, purpose and relevant legal norms), where there is no ambiguity in the plain meaning of 

the section, legislative history has diminished relevance. Furthermore, the legislative history of 

the self-defence provisions contains little discussion about the clear and unambiguous wording of 

s. 34 (2)(c) (the “role of the person”), but it does confirm that Parliament made a decision not to 

use the word provocation, a term which had been part of the previous self-defence and defence 

of property provisions for almost 130 years.  The debates also reflect an intention that s. 34 

should be flexible and be permitted to evolve to accommodate new and unforeseen “criteria or 

situations.”  Importantly, the legislative history in no way suggests a clear intention by 

Parliament to limit “the role of the person” to the definition of provocation from repealed s. 36, 



 

2 
 

 

and to exclude non-provocative conduct from its ambit; provocation is simply one aspect of the 

accused’s “role,” but not the only aspect.  

Issue #2: The place for Charter values in statutory interpretation (The Intervener the 
Quebec Association of Defence Counsel):  

3. Charter values cannot be used to thwart legislative intent, in the absence of a Charter 

challenge.  In this case there has been no constitutional challenge to the legislation. Charter 

values only come into play where there is “genuine ambiguity” such as where a statutory 

provision is subject to differing, but equally plausible, interpretations. There is no such 

ambiguity in this provision. 

PART III – STATEMENT OF ARGUMENT 

Issue #1:  The limited value of Hansard debates (The Intervener the Criminal Lawyers’ 
Association): 

4. While plain meaning alone is not determinative, and a statutory interpretation analysis is 

incomplete without considering the context, purpose and relevant legal norms, this Court has 

also noted that, “the frailties of Hansard are many.”1  Expressions of purpose in Hansard may 

amount to “no more than the opinion” of the individual speaker and can play only a limited role 

in the interpretation of legislation.2 In Morgentaler this Court observed that so long as the Court 

is “mindful of the limited reliability and weight of Hansard evidence, it should be admitted as 

relevant to both the background and the purpose of legislation.”3 As this Court observed in 

McIntosh, ambiguous legislative history does not necessarily equate to ambiguity in the plain 

meaning of the language of the section: “Where the language of the statute is plain and admits of 

only one meaning, the task of interpretation does not arise.”4   

5. In this case, the Commons and Senate Committee debates about the new s. 34 provision 

have limited value due to the absence of debate concerning the meaning of s. 34 (2)(c).  It is the 

Respondent’s position that the lack of debate is because the meaning of the language in s. 34 

(2)(c) is plain and unambiguous.  If Parliament had intended to limit s. 34 (2)(c) to provocation it 

could have simply continued to use that term which was in the former self-defence provisions 

(sections 34 (1), 35, 36, 38) and had been in use since the self-defence provisions were first 

 
1 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, ¶35; R. v. Alex, 2017 SCC 37,  ¶24, 31-32. 
2 R. v. Lavigne, 2006 SCC 10, [2006] 1 S.C.R. 392, ¶41 
3 R. v. Morgentaler, [1993] 3 S.C.R. 463, at p. 484. 
4 R. v. McIntosh, [1995] 1 S.C.R. 686, ¶18-42. 
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codified in 1892.5  Instead, Parliament decided to change the language in favour of a broader 

concept, “the role of the person,” that is also less technical and easier for jurors to understand. 

There is nothing ambiguous about this change in language nor its meaning.  

6. A few things are clear from the parliamentary debates. The change in the legislation was 

intended to create a new and simplified defence, the self-defence principles previously developed 

by the courts would continue to apply, and Parliament intended the law to continue to develop 

and evolve which is why the list of factors in s. 34 (2) is non-exhaustive.  Justice Nicholson said: 

We deliberately put the list to be non-exhaustive because, as you say, you want 
the law to develop. There may be other criteria or situations here that we're not 
aware of or that may develop in the future. We don't want to close it off and say 
you didn't come within section 2 through 8, so therefore you're out of luck in 
trying to use this self-defence provision.6 [Emphasis added] 

7. Joanne Klineberg and Catherine Kane, both senior counsel with the Department of 

Justice Canada, acknowledged in their testimony before the House and Senate, that the term 

provocation had been deliberately removed from the new legislation and that provocation would 

continue to be a factor, just not a determinative factor. More importantly, they did not say that s. 

34 (2)(c) was limited to provocation.7  

Issue #2: The place for Charter values in statutory interpretation (The Intervener the 
Quebec Association of Defence Counsel):  

i. Charter values and Statutory Interpretation 

8. The Intervener’s argument, that the limitations imposed by the legislature on defenses 

must respect the rights guaranteed by the Charter, must be approached with caution.  Charter 

values cannot be used to thwart legislative intent, in the absence of a Charter challenge.  As this 

Court held in Bell ExpressVu Limited Partnership, “statutory enactments embody legislative 

will” and, absent a constitutional challenge, the Court must interpret and apply the provision in 

accordance with the “sovereign intent of the legislature.” Charter values only come into play 

where there is “genuine ambiguity” such as “where a statutory provision is subject to differing, 

 
5 Crankshaw's Criminal Code of Canada, R.S.C. 1985, (Toronto: Thomson Reuters Canada, 
1993), legislative history of sections 34, 35 and 36 - Online: WestlawNex Canada. 
6 House of Commons, Standing Committee on Justice and Human Rights, Number 018, 1st 
Session, 41st Parliament, February 7, 2012, at 1200. 
7 House of Commons, Standing Committee on Justice and Human Rights, Number 018, 1st 
Session, 41st Parliament, February 7, 2012; Senate, Standing Senate Committee on Legal and 
Constitutional Affairs, 41st Parl., Sess. 1, No. 19, May 17, 2012.  
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but equally plausible, interpretations.”8 

9. In Bell ExpressVu Limited Partnership this Court considered the reason why there is no 

“blanket presumption” of Charter consistency, and how such an approach is “contrary to what is 

mandated by the preferred approach to statutory construction.” The Court also noted the 

following second rationale:  

[T]o consult the Charter in the absence of such ambiguity is to deprive the Charter 
of a more powerful purpose, namely, the determination of a statute’s 
constitutional validity.  If statutory meanings must be made congruent with the 
Charter even in the absence of ambiguity, then it would never be possible to 
apply, rather than simply consult, the values of the Charter.  Furthermore, it would 
never be possible for the government to justify infringements as reasonable limits 
under s. 1 of the Charter, since the interpretive process would preclude one from 
finding infringements in the first place. [Emphasis in original.]9 

10. To require Charter compliance in the absence of legislative ambiguity would “upset the 

dialogic balance” and the relationship between the legislative, executive and judicial branches of 

government. As this Court concluded in Bell ExpressVu Limited Partnership “where a statute is 

unambiguous, courts must give effect to the clearly expressed legislative intent and avoid using 

the Charter to achieve a different result.”10 

ii. The “person’s role in the incident” should not be limited to “provocation” that 
triggered the threat of force 

11. Notwithstanding that the Intervener argues in favour of an interpretation of the provision 

restricted only to conduct that would meet the definition of provocation under the former s. 36, 

the Intervener also recognizes, in its ¶27, that broader types of conduct could be relevant. The 

Intervener accepts that language such as “precipiter” (“precipitating”), “instigateur” 

(“instigator”), “aggressor,” and “initiateur” (“initiator”) could all be considered in the “role of 

the person”.  The Intervener refers to a case whether the accused engaged in what it describes as 

several “morally blameworthy” acts on the part of the accused: cocaine use, erratic behavior and 

attempts to intervene physically and verbally11 as examples of behaviour that could be 

contemplated by s. 34(2)(c).  But that conduct may not necessarily meet the definition of 

 
8 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, ¶62-66. 
9 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, ¶64; Symes v. Canada, [1993] 4 
S.C.R. 695, at p. 752; R. v. Clarke 2014 SCC 28, ¶1, 12-16; Willick v. Willick, [1994] 3 S.C.R. 
670, ¶1, 28-29. 
10 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, ¶66; Vriend v. Alberta, [1998] 1 
S.C.R. 493, ¶136-42. 
11 R. v. Randhawa, 2020 ONCA 668, ¶18. 
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provocation, as it was defined under the prior provisions, and (at least in respect of erratic 

behaviour) arguably is not even blameworthy.12  In this case, the conduct of the Appellant 

loading a shotgun and leaving the safety of his home, to stalk, surprise, and at gunpoint yell at 

someone who was rummaging around his truck to put their hands up, could meet all of these 

definitions.  The Appellant’s role as an “instigator” started when he made the decision to load his 

shotgun and leave the safety of his house to “neutralize the threat.”  

12. The Intervener argues that a jury should be instructed to only consider morally 

blameworthy acts that contributed to the use of force against the accused, as part of the person’s 

“role”, and implies that these acts must be immediately proximate to the act of self-defence.  

This “freeze-frame” approach, rather than a transactional “incident” approach, has been 

described as artificial by one academic.13 It is a piecemeal approach that artificially divides up a 

continuous course of conduct. The Appellant’s decision to leave his home with a loaded gun was 

the first in a continuous chain of decisions; each link in that chain informs the next and provides 

context for the assessment of the reasonableness of his decision to shoot.  It will usurp the jury’s 

function if a trial judge is required to identify for the jury which of the acts in that chain is 

“morally blameworthy.”  It also introduces unnecessary and undesirable complexity back into 

the self-defence jury instruction, something Parliament was seeking to avoid.   

PART IV – COSTS 
13. No costs should be ordered. 

PART V – ORDER SOUGHT 
14. The Respondent requests that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of February 2021 by, 
 

                                                                  
_________________________    _______________________ 
 Susan L. Reid,     
 of Counsel for the Respondent 

 Rebecca Schwartz 
Of Counsel for the Respondent 

 
12 R. v. Nelson, 1992 CarswellOnt 95 (CA), ¶37, 38. 
13 Weisbord, Noah, “Licence to Khill: What Appellate Decisions Reveal About Canada’s New 

Self-Defence Law” (2020), 46 Queen’s LJ 97, p. 112 -113; two other sections of the Code use 

the term “role,” in a broad sense: s. 2 (justice system participant) and 515.1 (the role of a surety). 
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