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File No. _________________
IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)
BETWEEN:
YORK UNIVERSITY
Applicant
(Appellant)
- and THE CANADIAN COPYRIGHT LICENSING AGENCY (“ACCESS COPYRIGHT”)
Respondent
(Respondent)
MEMORANDUM OF ARGUMENT
PART I – OVERVIEW AND FACTS
A.

Overview of Issues of Public Importance

1.

This prospective appeal raises broad issues of public importance that are significant

to the education community across Canada. The Federal Court of Appeal held that York
University’s Fair Dealing Guidelines were “unfair”. This directly affects universities,
colleges, institutes, and elementary and secondary schools across the country which have
similar fair dealing guidelines as York—in many cases based on the exact same model
guidelines published by the Association of Universities and Colleges of Canada (now
Universities Canada).
2.

York’s Fair Dealing Guidelines provide direction to teaching and other staff on the

permissible (fair) use of Short Excerpts for educational purposes without infringing
copyright under the Copyright Act, R.S.C., 1985, c. C-42. By finding that these guidelines
were “unfair”, the Federal Court of Appeal’s decision has serious implications for York and
others across Canada.
3.

Reflecting the broad public importance of the issues, the interveners at the Federal

Court of Appeal collectively represented the majority of universities and elementary and
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secondary schools across Canada; tens of thousands of teachers; and hundreds of thousands
of students.
4.

The Federal Court of Appeal’s decision raises three issues of public importance.

Issue 1: When determining whether copying in the educational context constitutes “fair
dealing” under the Copyright Act, should the analysis be conducted from the perspective
of the ultimate users (students), or from the perspective of the educational institution they
attend?
5.

The Federal Court of Appeal addressed fairness from the perspective of the

educational institution as opposed to the ultimate users (students), contrary to this Court’s
jurisprudence. To reach that conclusion, the Federal Court of Appeal found that there were
“inconsistencies” in this Court’s jurisprudence and rejected this Court’s unanimous guidance
in SOCAN v. Bell Canada (2012) 1 as being “per incuriam” (or lacking of care). 2
6.

This Court’s jurisprudence is not per incuriam, and its guidance that fair dealing

should be assessed from the perspective of the ultimate user ought to be restored. It is a
matter of public importance for this Court to reaffirm that SOCAN was always and remains
good law.
Issue 2: When determining whether copying in the educational context constitutes “fair
dealing” under the Copyright Act, the analysis should refrain from conflating factors.
7.

Also contrary to this Court’s guidance in SOCAN, the trial judge erroneously

conflated the fair dealing factors and weighed the same considerations under multiple
factors. The Federal Court of Appeal recognized one instance of this error, finding it to be
palpable, but discounted it as not overriding and did not consider the other instances of
conflation.
8.

This Court has treated the same error as being overriding in two prior decisions

(including SOCAN), yet the error remains prevalent in lower court decisions.

1
2

2012 SCC 36, [2012] 2 S.C.R. 326.
York University v. The Canadian Copyright Licensing Agency (Access Copyright), 2020
FCA 77 (“Federal Court of Appeal Decision”), para. 227 [Tab 2-C].
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9.

It is a matter of public importance for this Court to intervene and remind lower courts

of their obligation to follow this Court’s jurisprudence.
Issue 3: For institutional fair dealing guidelines to be “fair” for purposes of the Copyright
Act, is there an obligation for the institution to implement safeguards to ensure
compliance with the guidelines themselves?
10.

The Federal Court of Appeal has created a new requirement that fair dealing

guidelines must contain specific measures to monitor compliance with the guidelines. This
obligation does not stem from this Court’s jurisprudence on fair dealing.
11.

This issue raises concerns for academic freedom, as the specific safeguards the trial

judge and Federal Court of Appeal imposed did not consider the implication on academic
freedom in requiring university management to monitor the teaching activities of their
faculty. This issue of compliance monitoring requires balancing the need for academic
freedom against the need to protect copyright. It is a matter of public importance for this
Court to strike the right balance.
B.

Background

12.

The Canadian Copyright Licensing Agency (“Access Copyright”), a collective

society under the Copyright Act which administers the reproduction rights of copyright
holders in published literary works, 3 sued York University (“York”) in Federal Court to
enforce an Interim Tariff of the Copyright Board of Canada for copying by post-secondary
educational institutions. York ultimately prevailed on appeal in defeating Access
Copyright’s action. The Interim Tariff was neither mandatory nor enforceable as against
York (which had opted out of the tariff). 4
13.

This leave application relates to York’s counterclaim, in which York sought a

declaration that “any reproductions made that fall within the [Fair Dealing Guidelines for

3

4

Canadian Copyright Licensing Agency v. York University, 2017 FC 669, [2018] 2 F.C.R.
43 (the “Trial Reasons”), para. 30 [Tab 2-A].
Federal Court of Appeal Decision, paras. 10, 206 [Tab 2-C].
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York Faculty and Staff (“Fair Dealing Guidelines”)] constitute fair dealing pursuant to
sections 29, 29.1 or 29.2 of the Copyright Act”. 5
14.

York’s Fair Dealing Guidelines provide direction to York’s teaching and other staff

on how the fair dealing exception in the Copyright Act applies to certain copying practices
at York. 6 The declaratory relief sought by York is not in relation to all of its copying
activities, but rather only copying in accordance with the guidelines.
15.

York’s Fair Dealing Guidelines are based on the fair dealing policy of the

Association of Universities and Colleges of Canada (“AUCC”, now Universities Canada),
as revised in 2012 to reflect this Court’s decision in Alberta (Education) v. Canadian
Copyright Licensing Agency (Access Copyright) (“Alberta (Education)”) 7 and the passage
of the Copyright Modernization Act, S.C. 2012, c. 20. 8
16.

York’s Fair Dealing Guidelines specify that only “Short Excerpts” may be copied,

in paper or electronic form, for the purposes of education, research, private study, criticism,
review, news reporting, satire or parody. 9 A “Short Excerpt” is defined as: 10% or less of a
copyright protected work, or no more than: (a) one chapter from a book; (b) a single article
from a periodical; (c) an entire artistic work from a work containing other artistic works; (d)
an entire newspaper article or page; (e) an entire single poem or musical score from a work
containing other poems or musical scores; or (f) an entire entry from an encyclopedia,
annotated bibliography, dictionary or similar reference work, whichever is greater. 10

5

6

7

8

9

10

Amended Statement of Defence and Counterclaim filed April 8, 2016, para 25(a)(iii)
[Tab 4-A].
“Fair Dealing Guidelines for York Faculty and Staff (11/13/12)” dated November 13,
2012, reproduced as Schedule A to the “Trial Reasons” [Tab 2-A].
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345.
Federal Court of Appeal Decision, para. 12 [Tab 2-C]; Trial Reasons, paras. 173, 175176 [Tab 2-A].
Fair Dealing Guidelines, Background and s. 1, Schedule A to the Trial Reasons [Tab 2A].
Fair Dealing Guidelines, s. 2, Schedule A to the Trial Reasons [Tab 2-A].
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17.

York’s Fair Dealing Guidelines specify that only a single copy of a Short Excerpt

may be provided or communicated to each student as a class handout, through a learning or
course management system, or as part of a course pack. The Fair Dealing Guidelines
expressly prohibit the making of multiple Short Excerpts that would exceed the copying
limits within the guidelines. 11
C.

The Federal Court Decision

18.

The trial judge found that York’s dealings met the first part of the test for fair dealing

established by this Court in CCH Canadian Ltd. v. Law Society of Upper Canada (“CCH”). 12
There is no dispute that the copying at issue was done for a statutorily allowable purpose,
namely, education. 13
19.

Under the second part of the test for fair dealing (the “fairness analysis”), the trial

judge assessed the fairness factors enumerated by this Court in CCH and concluded that
York’s Fair Dealing Guidelines are “not fair in either their terms or their application.” 14 The
trial judge assessed the fairness analysis from the perspective of both the university (as the
institutional copier) and also students (as ultimate users of copies), but relied most heavily
on the institution’s perspective. The trial judge accordingly dismissed the counterclaim and
declined to grant declaratory relief. 15
D.

The Federal Court of Appeal Decision

20.

The Federal Court of Appeal upheld York’s defence against Access Copyright’s

action, but it dismissed York’s appeal from the Federal Court order dismissing its
counterclaim. 16

11
12

13
14
15
16

Fair Dealing Guidelines, ss. 4, 7, Schedule A to the Trial Reasons [Tab 2-A].
CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R.
339.
Trial Reasons, paras. 15, 267 [Tab 2-A].
Trial Reasons, paras. 14, 356 [Tab 2-A].
Trial Reasons, para. 264, 356 [Tab 2-A].
Federal Court of Appeal Decision, paras. 206, 312 [Tab 2-C].

248
21.

The Federal Court of Appeal reached the same conclusion as the Federal Court

regarding fair dealing, but for different reasons on certain fairness factors. In contrast to the
Federal Court’s position, the Federal Court of Appeal held that “[i]n the case of an
institutional claim of fair dealing based on general practice, it is the institution’s perspective
that matters”. 17
22.

According to the Federal Court of Appeal, this Court’s decisions regarding the

appropriate perspective were “inconsistent”. 18 The Federal Court of Appeal relied on CCH19
and held that this Court had “reviewed the question of fair dealing from the perspective of
the Great Library” (i.e., the institutional copier, not the user). 20 However, this Court said in
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada (“SOCAN”)
that “[t]he Court [in CCH] did not focus its inquiry on the library’s perspective, but on that
of the ultimate user, the lawyers, whose purpose was legal research”. 21
23.

The Federal Court of Appeal resolved the supposed inconsistency by finding that

SOCAN was “per incuriam”. On that basis, the Federal Court of Appeal declined to follow
SOCAN:
[225] In the course of coming to this conclusion, the Supreme
Court [in SOCAN] relied on CCH and commented that “[t]he
Court did not focus its inquiry on the library’s perspective, but
on that of the ultimate user, the lawyers, whose purpose was
legal research”: SOCAN at para. 29. With respect, this is
inconsistent with the position taken by the Court in CCH on
the question that it asked itself at paragraph 63 – “… can the
law society rely on its general practice to establish fair
dealing?” – which the Court answered in the affirmative. The
rest of the Court’s analysis focussed on the General Library’s
policy and practice. [Emphasis added]

17
18
19

20
21

Federal Court of Appeal Decision, para. 238 [Tab 2-C].
Federal Court of Appeal Decision, para. 225 [Tab 2-C].
CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R.
339.
Federal Court of Appeal Decision, paras. 222, 225 [Tab 2-C].
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012
SCC 36, [2012] 2 S.C.R. 326, para. 29.
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24.

The Federal Court of Appeal then quoted the passage from CCH that this Court relied

on in SOCAN, and suggested that the paragraph was miscited. 22 The Court of Appeal then
concluded:
[227] […] With respect, I am of the view that the Court’s
[i.e., the Supreme Court of Canada’s] characterization of
this element of the analysis in CCH was per incuriam.
[Emphasis added]
25.

The Federal Court of Appeal also distinguished this Court’s decision in Alberta

(Education). 23 There, this Court relied on the symbiotic purpose of both teachers (the
copiers) and students (the ultimate users). This was distinguishable according to the Federal
Court of Appeal because it was “not a guideline case”. 24
26.

Applying the institutional perspective instead, the Federal Court of Appeal affirmed

the trial judge’s decision to take into account aggregate copying at York. Under the
“character of the dealing” factor of the fairness analysis, the Federal Court of Appeal held
that the Federal Court “did not err when it concluded that the Guidelines tended towards
unfairness either in the aggregate or from the point of view of an individual student receiving
360 copies”. 25
27.

The Federal Court of Appeal found errors in the trial reasons, such as taking into

account aggregate copying again under the “amount of the dealing” factor of the fairness
analysis. 26 However, the Federal Court of Appeal categorized the errors as inconsequential
and concluded that there was no “palpable and overriding error in applying them to the
facts.” 27

22
23

24
25
26
27

Federal Court of Appeal Decision, paras. 226-227 [Tab 2-C].
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345.
Federal Court of Appeal Decision, paras. 232-233 [Tab 2-C].
Federal Court of Appeal Decision, para. 258 [Tab 2-C].
Federal Court of Appeal Decision, paras. 259, 262, 279 [Tab 2-C].
Federal Court of Appeal Decision, paras. 279, 312 [Tab 2-C].
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28.

The Federal Court of Appeal also held that the absence of safeguards in York’s Fair

Dealing Guidelines to monitor compliance “tends to show unfairness” 28 and it was
incumbent on York to ensure that its Guidelines were implemented according to their
intent. 29
E.

Interveners in the Federal Court of Appeal

29.

The Federal Court of Appeal granted intervener status to various organizations that

had established an interest in the appeal. Four of them were broadly aligned with York’s
position:
(a)

Universities Canada, an association representing 96 universities across
Canada; 30

(b)

Canadian Association of University Teachers, an organization representing
70,000 teachers, librarians, researchers and other academic professionals and
staff; 31

(c)

Canadian Federation of Students, an organization representing in excess of
650,000 members in 75 students’ unions in all 10 provinces; 32 and

(d)

Copyright Consortium of the Council of Ministers of Education, Canada, an
organization consisting of the Ministers of Education of 11 provinces and
territories: Alberta, Saskatchewan, Manitoba, Ontario, New Brunswick,
Nova Scotia, Prince Edward Island, Newfoundland and Labrador, Northwest
Territories, Nunavut, and the Yukon. 33

28
29
30

31
32
33

Federal Court of Appeal Decision, para. 239 [Tab 2-C].
Federal Court of Appeal Decision, para. 239 [Tab 2-C].
York University v. Canadian Copyright Licensing Agency (Access Copyright), 2018 FCA
81, para. 1.
Ibid.
Ibid.
Order of the Federal Court of Appeal (Gauthier J.A.) dated July 6, 2018, unreported [Tab
4-G].
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30.

The Federal Court of Appeal also granted intervener status to a coalition of

rightsholder organizations: the Association of Canadian Publishers, the Canadian
Publishers’ Council, and The Writers’ Union of Canada. These groups were broadly aligned
in interest with Access Copyright. 34
F.

Support from Other Universities and Organizations

31.

Attached to this application are letters from numerous other universities and

organizations expressing their concern with the Federal Court of Appeal’s fair dealing
analysis in this case. 35 Many of the universities confirm that they have fair dealing guidelines
similar to those adopted by York. The interest of these institutions and organizations in the
appeal shows the broad public importance of the issues.
PART II – QUESTION IN ISSUE
32.

Should this Honourable Court grant leave to appeal?
PART III – ARGUMENT

A.

Education at All Levels Across Canada Is Directly Impacted

33.

The issues raised in this case are important to copyright law generally, and are

particularly important to educators and students across Canada. As noted, the majority of
universities, 11 Ministers of Education (representing elementary and secondary schools),
hundreds of thousands of students, and tens of thousands of teachers intervened at the
Federal Court of Appeal and were aligned with York’s position.
34.

The direct precedential effect of the Federal Court of Appeal’s decision is not limited

to York. For teachers and students across the country, the ability to use copyrighted works
fairly without constituting copyright infringement facilitates teaching, research, and study.

34

Order of the Federal Court of Appeal (Gauthier J.A.) dated July 6, 2018, unreported [Tab
4-H].

35

Affidavit of Susan Ann Trimble sworn June 19, 2020 (“Trimble Affidavit”), Exhibits 1
to 25 [Tab 4-I].
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35.

All levels of education in Canada have fair dealing guidelines or policies based on

the same or similar interpretation of the law, and in many cases based on the same model.
York’s Fair Dealing Guidelines were based on the 2012 model of the AUCC (now
Universities Canada), which has been adopted in some form by many of Universities
Canada’s members outside Quebec. 36
36.

Elementary and secondary schools across Canada (other than Quebec) have also

adopted model fair dealing guidelines or policies similar to York, as have most community
colleges and institutes. These institutions are directly impacted by the Federal Court of
Appeal’s decision. 37
37.

The affidavits filed by the interveners in the Federal Court of Appeal to support their

successful intervention motions confirm the public importance of the issues raised in this
appeal:
(a)

Universities Canada: This case has “direct and sweeping consequences for
Canadian universities that transcend its effects on [York].” 38 “If fair dealing
is not available to universities, or is significantly more restricted than was
previously understood, many of Universities Canada’s member institutions
may have to significantly alter the ways in which educational material is
accessed by and distributed to students.” 39 “The fair dealing right affects both
coursepacks and learning management systems”, which together “are
essential to the education universities seek to provide to their students”. 40

(b)

Council of Ministers of Education: “[B]ecause the Ministers of Education
[are] in an analogous position to York University in terms of their respective

36

37

38
39
40

Federal Court of Appeal Decision, para. 12 [Tab 2-C]; Affidavit of Philip Landon sworn
February 2, 2018 (“Landon Affidavit”), paras. 37-39 [Tab 4-B].
Affidavit of Amanda Hodgkinson sworn April 17, 2018 (“Hodgkinson Affidavit”),
paras. 27-31, 41 [Tab 4-E]; Affidavit of Denise Amyot sworn May 9, 2018, paras. 21,
23, 33 [Tab 4-F].
Landon Affidavit, para. 28 [Tab 4-B].
Ibid., para. 35.
Ibid., para. 30.
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fair dealing practices, the legal issues in the proceeding would be equally
applicable to them.” 41 This is an “important matter that directly impacts
approximately 403,000 teachers and 4.7 million students who work and study
in [elementary and secondary] educational institutions”. 42
(c)

Canadian Association of University Teachers (CAUT): The issues “will
have a significant impact on the members of the post-secondary academic
community, including CAUT’s members”. 43 These issues “implicat[e] the
academic freedom and freedom of expression of CAUT’s members”,
including because “additional restrictions on the use of materials will […]
have a negative impact on the ability to pursue and promote research in a
timely and efficient manner and to pursue pedagogical innovation”. 44

(d)

Canadian Federation of Students (CFS): The issues raised in this appeal
“may implicate the ability of students to effectively learn and conduct
research at the university and college level, as well as the financial burden of
CFS’ members in attending post-secondary institutions”. 45

38.

The broad impacts described by these interveners to the education community apply

to the specific issues of public importance raised in this prospective appeal.

41
42
43
44
45

Hodgkinson Affidavit, para. 50 [Tab 4-E].
Ibid., para. 70.
Affidavit of David Robinson sworn March 8, 2018, para. 15 [Tab 4-D].
Ibid., para. 16.
Affidavit of Justine de Jaegher sworn March 8, 2018, para. 11 [Tab 4-C].
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B.

Issue of Public Importance: When determining whether copying in the educational
context constitutes “fair dealing” (and thus not infringement) under ss. 29, 29.1 and
29.2 of the Copyright Act, should the analysis be conducted from the perspective of
the ultimate users (students), or from the perspective of the educational institution
they attend?
(1)

39.

This Court’s Intervention Is Warranted as the Federal Court of Appeal
Purported to Find “Inconsistencies” in This Court’s Jurisprudence

This Court has addressed the test for fair dealing in three principal cases, most

recently nearly a decade ago. 46 Fair dealing is a statutory users’ right granted by Parliament
under ss. 29, 29.1 and 29.2 of the Copyright Act to counterbalance the exclusive rights of
copyright owners. 47 The use of copyrighted works amounts to fair dealing—and not
copyright infringement—where the dealing is for an allowable purpose under the Act (e.g.,
research, private study, or education) and the dealing is “fair” (based on the six nonexhaustive factors that this Court has articulated). 48
40.

The Federal Court of Appeal has decided that this Court’s trilogy of decisions on fair

dealing were “inconsistent”, specifically regarding from whose perspective the fair dealing
test is assessed (i.e., whether the fairness analysis is conducted from the perspective of the
ultimate user, as this Court has always held, or from the perspective of an institutional copier,
as the Federal Court of Appeal erroneously held in this case). 49 The Federal Court of Appeal
has gone so far as to determine that this Court’s analysis of the issue in SOCAN—a
unanimous decision of this Court—was “per incuriam”. 50
41.

This Court’s jurisprudence is not per incuriam, and it is a matter of public importance

for this Court to restore the law that it has determined. In the meantime, contrary to this
46

47

48

49
50

Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345; Society of Composers, Authors and Music Publishers of
Canada v. Bell Canada, 2012 SCC 36, [2012] 2 S.C.R. 326; CCH Canadian Ltd. v. Law
Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R. 339.
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012
SCC 36, [2012] 2 S.C.R. 326, para. 11.
CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R.
339, paras. 53-54.
Federal Court of Appeal Decision, para. 225 [Tab 2-C].
Federal Court of Appeal Decision, para. 227 [Tab 2-C].
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Court’s guidance, the public and the Federal Court will face uncertainty in future cases
involving fair dealing. This Court’s jurisprudence remains binding on lower courts and must
be followed. 51 However, the Federal Court of Appeal (which also binds the Federal Court)
suggests that a unanimous precedent from this Court “lacks of care” 52 and should not be
followed. 53
42.

The specific issue that the Federal Court of Appeal says was per incuriam relates to

how this Court approached fair dealing in SOCAN. SOCAN held that the relevant perspective
is that of the ultimate user (which was also York’s position in this case). 54 To support that
analysis, SOCAN relied on CCH, which held the same thing. 55 The unanimous Court in
SOCAN held that “[t]he Court [in CCH] did not focus its inquiry on the library’s perspective,
but on that of the ultimate user, the lawyers, whose purpose was legal research”. 56
43.

According to the Federal Court of Appeal, however, CCH actually held the opposite

and “reviewed the question of fair dealing from the perspective of the Great Library” (i.e.,
the institutional copier, not the user). 57 The Federal Court of Appeal also erroneously
purported to distinguish the third case of this Court’s trilogy on fair dealing, which also held
that the relevant perspective was that of the ultimate user. This caused the Federal Court of
Appeal to reject York’s position and assess the fairness analysis from the perspective of

51
52
53
54

55

56

57

Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 1101, para. 44.
“Per incuriam” literally means “through lack of care”.
Federal Court of Appeal Decision, para. 227 [Tab 2-C].
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012
SCC 36, [2012] 2 S.C.R. 326, paras. 28-29; Federal Court of Appeal Decision, paras.
225-227.
CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R.
339, para. 64.
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012
SCC 36, [2012] 2 S.C.R. 326, para. 29.
Federal Court of Appeal Decision, paras. 222, 225 [Tab 2-C].
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York (as the educational institution), as opposed to from the perspective of the ultimate user
(students). 58
44.

Not only did the Federal Court of Appeal erroneously recharacterize CCH, but it

expressly rejected this Court’s confirmation of that case in SOCAN (and labelled the latter
per incuriam). The Federal Court of Appeal replaced this Court’s jurisprudence with
something else. It is a matter of public importance for this Court to intervene to ensure that
the resulting conflict in the law is resolved for future fair dealing cases and to restore the
guidance from SOCAN.
(2)
45.

Resolving this Issue is of Importance to Education

The perspective from which the fair dealing analysis is conducted is important to

institutions such as universities, colleges, and schools. From the perspective of individual
students, their use of copies for educational purposes could be minimal (suggesting
“fairness”). But from the perspective of the educational institution, the aggregate number of
all students’ copies depends on the size of the institution. This means that the same use by
students at a smaller school may be “fair”, but at a larger school it may be “unfair”.
46.

The Federal Court of Appeal recognized this disparity, holding that “York’s

argument that using aggregate numbers in this way invariably will work against larger
institutions as compared to smaller institutions. There is something to this though the
jurisprudence does not provide much guidance as to how to deal with it.”59 Resolving this
problem is essential for educational institutions across Canada (such as universities,
colleges, and elementary and secondary schools).
47.

This Court can solve this problem and provide guidance for educational institutions

by affirming that SOCAN was not per incuriam, and the fair dealing analysis should be

58

59

Federal Court of Appeal Decision, paras. 233, 238, 280 [Tab 2-C], purporting to
distinguish Alberta (Education) v. Canadian Copyright Licensing Agency (Access
Copyright), 2012 SCC 37, [2012] 2 S.C.R. 345.
Federal Court of Appeal Decision, para. 256 [Tab 2-C].
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conducted from the perspective of the user (students), not the institution they attend. That
would be consistent with this Court’s prior case law.
48.

The importance of this issue is demonstrably not limited to the immediate parties, as

York’s Fair Dealing Guidelines are similar to the guidelines of hundreds of other
universities, colleges, and elementary and secondary schools across Canada. Many
educational institutions and organizations have written letters confirming that the decision
of the court below will directly impact them. 60 This direct impact is a strong sign of public
importance.
(3)
49.

Parliament Has Significantly Amended the Copyright Act Since this
Court Last Considered Fair Dealing

It is also timely for this Court to address this issue given that Parliament significantly

amended the Copyright Act after this Court last substantively addressed fair dealing nearly
a decade ago in 2012. The Copyright Modernization Act came into force after this Court had
decided both SOCAN and Alberta (Education). 61
50.

Among other things, the Modernization Act added “education” as an allowable

purpose for fair dealing under s. 29 of the Copyright Act. Parliament’s stated goal was to
amend the Copyright Act to “permit businesses, educators and libraries to make greater use
of copyright material in digital form” and to “allow educators and students to make greater
use of copyright material”. 62 Parliament also recognized in the Preamble that “limitations on
[the exclusive rights of copyright owners] exist to further enhance users’ access to copyright
works or other subject-matter […]”. 63
51.

This is significant because this Court last addressed fair dealing in the educational

context in Alberta (Education) before the Copyright Act included “education” as an
allowable purpose. This Court applied the allowable “research” or “private study” purposes

60
61
62
63

See above, paras. 35-37; Trimble Affidavit, Exhibits 1 to 25 [Tab 4-I].
S.C. 2012, c. 20 (the “Modernization Act”).
Modernization Act, Summary, paras. (c) and (d).
Modernization Act, Preamble.
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because the “teacher/copier […] shares a symbiotic purpose with the student/user who is
engaging in research or private study”. 64 With the subsequent amendments to the Copyright
Act, it is timely for this Court to confirm the continuing authority of its decision in Alberta
(Education) that the relevant perspective in the educational context is that of the students as
the ultimate users of copies (as in CCH and SOCAN).
C.

Issue of Public Importance: When determining whether copying in the educational
context constitutes “fair dealing” under ss. 29, 29.1 and 29.2 of the Copyright Act,
the analysis should refrain from conflating factors.
(1)

52.

Conflating the Fairness Factors Erases Proportionality

This Court has twice warned against conflating fairness factors within the fair dealing

analysis. 65 The same considerations should not weigh multiple times under the six nonexhaustive fairness factors that this Court articulated in CCH, SOCAN, and Alberta
(Education). This is important because, as this Court held in Alberta (Education), reapplying
the same considerations under several of the factors has “the effect of erasing proportionality
from the fairness analysis”. 66
53.

Notwithstanding this Court’s admonitions, the trial judge committed this exact error

in this case. 67 The Federal Court of Appeal commented on this error in the context of the
“amount of the dealing” factor, holding that the trial judge’s “error may be palpable but […]
is not overriding”. 68 Further, the Federal Court of Appeal did not consider the other
instances of conflating factors.
54.

The Federal Court of Appeal discounted this error as “not overriding”

notwithstanding that this Court has held that such an error “[e]rases proportionality”. The
64

65

66

67
68

Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345, para. 23.
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345, para. 30; Society of Composers, Authors and Music
Publishers of Canada v. Bell Canada, 2012 SCC 36, [2012] 2 S.C.R. 326, para. 42.
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345, para. 30.
E.g., Trial Reasons, paras. 83, 276-286, 296-304, 324, 352 [Tab 2-A].
Federal Court of Appeal Decision, para. 279. See also paras. 259, 262 [Tab 2-C].
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Federal Court of Appeal also only addressed one of the many instances of this error in the
trial reasons (i.e., the double counting of aggregate volume in both the “character of the
dealing” and “amount of the dealing factors”). 69
55.

The trial judge actually relied on aggregate volume in four of the factors (the two

noted in the prior paragraph and “alternatives to the dealing” and “effect of the dealing on
the work”). 70 The trial judge also relied on the absence of safeguards or monitoring in two
of the existing fairness factors (“purpose of the dealing” and “amount of the dealing”), and
created a new factor to add further weight to the same consideration. 71 This was not
addressed by the Federal Court of Appeal, and it is not inconsequential.
(2)
56.

Intervention from this Court Is Warranted

It is a matter of public importance for this Court to address the Federal Court of

Appeal’s treatment of this error. Although fair dealing is an important right that users across
Canada invoke every day, few fair dealing cases reach the appellate level. Most fair dealing
cases do not engage the high stakes of this proceeding where the entire education community
is affected. Fewer appellate decisions consider fair dealing than the frequency of the right’s
invocation would suggest.
57.

This Court’s admonitions against conflating the fairness factors in SOCAN and

Alberta (Education) are nearly a decade old, but they are still not sufficiently enmeshed in
the lower court jurisprudence to avoid this important error (which “eras[es] proportionality
from the fairness analysis”). 72 This is demonstrated by the Federal Court’s repeated
conflation of factors in this case, and the Federal Court of Appeal’s characterization of the
error (or at least one of them) as “not overriding”.

69
70
71
72

Federal Court of Appeal Decision, para. 279 [Tab 2-C].
Trial Reasons, paras. 83, 276-286, 296-304, 324, 352 [Tab 2-A].
Trial Reasons, paras. 28, 266, 314 [Tab 2-A].
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345, para. 30.

260
58.

The conflation errors in this case are not unique. Since this Court’s guidance in

SOCAN and Alberta (Education), lower courts have continued to engage in the same error.
For example:
(a)

In P.S. Knight Co. Ltd. v. Canadian Standards Association, the Federal Court
of Appeal “agree[d] with the appellants that the Federal Court may have
conflated separate portions of the test for the defence of fair dealing”, but held
that this “does not provide the basis for intervention”. 73

(b)

In Trader v. CarGurus, the Ontario Superior Court considered the
defendant’s commercial purpose as a circumstance tending toward unfairness
twice: under “purpose of the dealing” and again under the “nature of the
works”. 74

(c)

In Cedrom-SNI inc. c. Dose Pro inc., the Quebec Superior Court considered
the same fact (increased circulation of the material) under multiple factors
(“purpose of the dealing”, “nature of the work”, and “effect of the dealing”). 75

59.

This Court’s intervention is warranted given the continued conflation errors in the

lower courts notwithstanding this Court’s clear guidance.
D.

Issue of Public Importance: For institutional fair dealing guidelines to be “fair”
for the purposes of ss. 29, 29.1 and 29.2 of the Copyright Act, is there an obligation
for the institution to implement safeguards to ensure compliance with the guidelines
themselves?
(1)

60.

Guidance from this Court is Required

The Federal Court of Appeal erroneously held that the absence of specific safeguards

in York’s Fair Dealing Guidelines to ensure compliance by instructors “undermines York’s
claim to fair dealing or, to put it another way, tends to show unfairness.” 76 Further, “[a]s the

73
74
75
76

P.S. Knight Co. Ltd. v. Canadian Standards Association, 2018 FCA 222 para. 154.
Trader v. CarGurus, 2017 ONSC 1841, paras. 38-39.
Cedrom-SNI inc. c. Dose Pro inc., 2017 QCCS 3383, paras. 84, 91, 92.
Federal Court of Appeal Decision, para. 239 [Tab 2-C].
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copier, it was incumbent on York to ensure that its Guidelines were implemented according
to their intent, since the integrity of the Guidelines and York’s practice are at the heart of its
claim of fair dealing.” 77
61.

Guidance is required from this Court regarding the role of safeguards within the fair

dealing analysis when applied to institutional guidelines or policies. When this Court
addressed fair dealing in the educational context in Alberta (Education), it did not suggest
that safeguards were required or that their absence “undermined” fair dealing. 78 Indeed, this
Court did not address safeguards at all in Alberta (Education).
62.

This Court did address safeguards in CCH and SOCAN when it considered the

purpose of the dealing. But those cases are unlike the educational context. In both, the
copiers themselves did not have an allowable purpose for fair dealing, so they needed
reasonable safeguards to ensure that the copies made were used for an allowable fair dealing
purpose under the Copyright Act (research, private study, etc.). 79 In CCH, for example, the
Great Library did not itself have a research or private study purpose, but this Court was
satisfied that the requirement for patrons requesting copies to identify the purpose of their
request provided reasonable safeguards that the materials would be used for an allowable
purpose. 80
63.

The educational context is different. The allowable purpose of education is shared

by both the institutional copier (university, college, school, etc.) and the ultimate users
(students). There was no factual dispute in this case that York’s copying was for educational
purposes. 81 As York itself had an allowable purpose under the Copyright Act (unlike in CCH

77
78

79

80

81

Federal Court of Appeal Decision, para. 239 [Tab 2-C].
Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012
SCC 37, [2012] 2 S.C.R. 345.
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012
SCC 36, [2012] 2 S.C.R. 326, para. 35; CCH Canadian Ltd. v. Law Society of Upper
Canada, 2004 SCC 13, [2004] 1 S.C.R. 339, para. 66.
CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R.
339, para. 66.
Trial Reasons, paras. 15, 267 [Tab 2-A].
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and SOCAN), it did not need safeguards to ensure that copies made in accordance with the
Fair Dealing Guidelines were used for an allowable purpose.
(2)
64.

Academic Freedom Is Engaged

The type of safeguards required by the courts below raise particular concerns in the

context of universities, where learning, research, and teaching are safeguarded by academic
freedom. 82 York's evidence at trial was that compliance monitoring or auditing would raise
issues of academic freedom. 83 This Court has recognized that "academic freedom [...] is
essential to our continuance as a lively democracy". 84
65.

Academic freedom includes the freedom of faculty to teach, assign readings, and

disseminate copies in the classroom. Safeguards to monitor compliance with the Fair
Dealing Guidelines would place university management in the position of auditing faculty's
use of material in the classroom. This is a delicate subject which requires balancing the
unique role of universities in society with the protections of copyright law. It is a matter of
public importance for this Court to address this issue, with due sensitivity to the importance
of academic freedom.
PART IV - COSTS
66.

York requests that costs be in the cause.
PARTV-ORDERSOUGHT

67.

York respectfully requests that thi

Toronto, June 19, 2020

C. Cotter I Barry Fong/ W. David Rankin
OSLER, HOSKIN & HARCOURT LLP
Counsel for the Applicant, York University
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84

Dickason v. University ofAlberta, [1992] 2 S.C.R. 1103, p. 1129.
Trial Reasons, para. 81 [Tab 2-A].
McKinney v. University of Guelph, (1990] 3 S.C.R. 229, pp. 286-287.
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PART VII – STATUTORY PROVISIONS
1. Copyright Act, R.S.C. 1985, c. C-42, ss.
29, 29.1, 29.2

1. Loi sur le droit d'auteur, L.R.C. 1985, c.
C-42, art. 29, 29.1, 29.2

Research, private study, etc.

Étude privée, recherche, etc.

29 Fair dealing for the purpose of research,
private study, education, parody or satire
does not infringe copyright.

29 L’utilisation équitable d’une oeuvre ou de
tout autre objet du droit d’auteur aux fins
d’étude privée, de recherche, d’éducation, de
parodie ou de satire ne constitue pas une
violation du droit d’auteur.

Criticism or review

Critique et compte rendu

29.1 Fair dealing for the purpose of
criticism or review does not infringe
copyright if the following are mentioned:

29.1 L’utilisation équitable d’une oeuvre ou
de tout autre objet du droit d’auteur aux fins
de critique ou de compte rendu ne constitue
pas une violation du droit d’auteur à la
condition que soient mentionnés :

(a) the source; and

a) d’une part, la source;

(b) if given in the source, the name of the

b) d’autre part, si ces renseignements figurent
dans la source :

(i) author, in the case of a work,
(ii) performer, in the case of a
performer’s performance,
(iii) maker, in the case of a sound
recording, or
(iv) broadcaster, in the case of a
communication signal.

News reporting
29.2 Fair dealing for the purpose of news
reporting does not infringe copyright if the
following are mentioned:

(a) the source; and

(i) dans le cas d’une oeuvre, le nom de
l’auteur,
(ii) dans le cas d’une prestation, le nom
de l’artiste-interprète,
(iii) dans le cas d’un enregistrement
sonore, le nom du producteur,
(iv) dans le cas d’un signal de
communication,
le
nom
du
radiodiffuseur.
Communication des nouvelles
29.2 L’utilisation équitable d’une oeuvre ou
de tout autre objet du droit d’auteur pour la
communication des nouvelles ne constitue pas
une violation du droit d’auteur à la condition
que soient mentionnés :
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(b) if given in the source, the name of the

a) d’une part, la source;
b) d’autre part, si ces renseignements figurent
dans la source :

(i) author, in the case of a work,
(ii) performer, in the case of a
performer’s performance,
(iii) maker, in the case of a sound
recording, or
(iv) broadcaster, in the case of a
communication signal.

(i) dans le cas d’une oeuvre, le nom de
l’auteur,
(ii) dans le cas d’une prestation, le nom
de l’artiste-interprète,
(iii) dans le cas d’un enregistrement
sonore, le nom du producteur,
(iv) dans le cas d’un signal de
communication, le nom du
radiodiffuseur.

2. Copyright Modernization Act, S.C.
2012, c. 20, Summary, Preamble

2. Loi sur la modernisation du droit
d’auteur (L.C. 2012, ch. 20), Sommaire,
Préambule

SUMMARY

SOMMAIRE

This enactment amends the Copyright Act
to

Le texte modifie la Loi sur le droit d’auteur
pour:

(a) update the rights and protections of
copyright owners to better address the
challenges and opportunities of the
Internet, so as to be in line with
international standards;

a) mettre à jour les droits et les mesures de
protection dont bénéficient les titulaires du
droit d’auteur, en conformité avec les normes
internationales, afin de mieux tenir compte
des défis et des possibilités créés par Internet;

(b) clarify Internet service providers’
liability and make the enabling of online
copyright infringement itself an
infringement of copyright;

b) clarifier la responsabilité des fournisseurs
de services Internet et ériger en violation du
droit d’auteur le fait de faciliter la commission
de telles violations en ligne;

(c) permit businesses, educators and
libraries to make greater use of copyright
material in digital form;

c) permettre aux entreprises, aux enseignants
et aux bibliothèques de faire un plus grand
usage de matériel protégé par le droit d’auteur
sous forme numérique;

(d) allow educators and students to make
greater use of copyright material;

d) permettre aux enseignants et aux élèves de
faire un plus grand usage de matériel protégé
par le droit d’auteur;
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(e) permit certain uses of copyright
material by consumers;
(f) give photographers the same rights as
other creators;
(g) ensure that it remains technologically
neutral; and
(h) mandate its review by Parliament every
five years.

e) permettre aux consommateurs de faire
certains usages de matériel protégé par le droit
d’auteur;
f) conférer aux photographes des droits égaux
à ceux conférés aux autres créateurs;
g) éliminer la spécificité technologique des
dispositions de la loi;
h) prévoir un examen quinquennal de la loi par
les parlementaires.

Preamble
Préambule
Attendu :
Whereas the Copyright Act is an important
marketplace framework law and cultural
policy instrument that, through clear,
predictable and fair rules, supports
creativity and innovation and affects many
sectors of the knowledge economy;
Whereas advancements in and
convergence of the information and
communications technologies that link
communities around the world present
opportunities and challenges that are
global in scope for the creation and use of
copyright works or other subject-matter;
Whereas in the current digital era
copyright protection is enhanced when
countries adopt coordinated approaches,
based on internationally recognized norms;
Whereas those norms are reflected in the
World Intellectual Property Organization
Copyright Treaty and the World
Intellectual Property Organization
Performances and Phonograms Treaty,
adopted in Geneva in 1996;
Whereas those norms are not wholly
reflected in the Copyright Act;

que la Loi sur le droit d’auteur est une loicadre importante du marché et un instrument
indispensable de la politique culturelle qui, au
moyen de règles claires, prévisibles et
équitables, favorise la créativité et
l’innovation et touche de nombreux secteurs
de l’économie du savoir;
que le développement et la convergence des
technologies de l’information et des
communications qui relient les collectivités
du monde entier présentent des possibilités et
des défis qui ont une portée mondiale pour la
création et l’utilisation des oeuvres ou autres
objets du droit d’auteur protégés;
que la protection du droit d’auteur, à l’ère
numérique actuelle, est renforcée lorsque les
pays adoptent des approches coordonnées,
fondées sur des normes reconnues à l’échelle
internationale;
que ces normes sont incluses dans le Traité de
l’Organisation mondiale de la propriété
intellectuelle sur le droit d’auteur et dans le
Traité de l’Organisation mondiale de la
propriété intellectuelle sur les interprétations
et exécutions et les phonogrammes, adoptés à
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Genève en 1996;
Whereas the exclusive rights in the
Copyright Act provide rights holders with
recognition, remuneration and the ability
to assert their rights, and some limitations
on those rights exist to further enhance
users’ access to copyright works or other
subject-matter;

Whereas the Government of Canada is
committed to enhancing the protection of
copyright works or other subject-matter,
including through the recognition of
technological protection measures, in a
manner that promotes culture and
innovation, competition and investment in
the Canadian economy;

que ces normes ne se trouvent pas toutes dans
la Loi sur le droit d’auteur;
que les droits exclusifs prévus par la Loi sur le
droit d’auteur permettent à ceux qui en
bénéficient d’obtenir une reconnaissance et
une rémunération et leur donnent la faculté
d’exercer leurs droits et que les restrictions
relatives à ceux-ci servent à faciliter aux
utilisateurs l’accès aux oeuvres ou autres
objets du droit d’auteur protégés;
que le gouvernement du Canada s’engage à
améliorer la protection des oeuvres ou autres
objets du droit d’auteur, notamment par la
reconnaissance de mesures techniques de
protection, d’une façon qui favorise la culture
ainsi que l’innovation, la concurrence et
l’investissement dans l’économie canadienne;

And whereas Canada’s ability to
participate in a knowledge economy driven
by innovation and network connectivity is
fostered by encouraging the use of digital
que le Canada accroîtra sa capacité de
technologies for research and education;
participer à une économie du savoir axée sur
l’innovation et la connectivité si l’on favorise
l’utilisation des technologies numériques
dans le domaine de la recherche et de
l’éducation,

