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PART I – OVERVIEW AND STATEMENT OF FACTS
Overview
1.

Teaching faculty at post-secondary institutions copy millions of pages from books, articles

and other published works from Access Copyright’s repertoire each year. For 16 years, York
University addressed this copying by taking a licence from Access Copyright and paying it a
licence fee.
2.

In July 2011, York University decided that, effective September 1, 2011, it would no

longer pay fees to Access Copyright. However, that decision did not stop its faculty from
continuing to copy (now without authorization) millions of pages from books, articles and other
published works every year and making these copies available to students in the form of paper and
digital “coursepacks.” As the trial judge found, York’s motivation was to “obtain for free that for
which they had previously paid for.”
3.

At the time of York’s decision, Access Copyright was engaged in tariff proceedings before

the Copyright Board. In those proceedings, the Board approved an interim tariff. When Access
Copyright sued York to enforce the interim tariff, York refused to pay it and counterclaimed,
seeking a declaration that the copying by its faculty under York’s (self-proclaimed) “Fair Dealing
Guidelines” constitutes fair dealing under s. 29 of the Copyright Act. Relying primarily on this
Court’s decision in Alberta (Education)1, York argued that the enormous volume of copying of all
or part of copyrighted works contemplated by those guidelines was fair.
4.

After a 19 day trial involving 22 fact and 5 expert witnesses, the trial judge disagreed with

York. Based on an extensive evidentiary record, he concluded that York’s circumstances bore no
resemblance to the circumstances considered by this Court in Alberta (Education). The Court of
Appeal agreed with the trial judge’s conclusion.
5.

York’s application tries to manufacture legal controversies where they do not exist. The

question as to whose perspective fair dealing for the purpose of education must be assessed cannot
possibly be a binary choice between the university doing the copying and the student who

1

Alberta (Education) v. Canadian Copyright Licensing Agency (Access Copyright), 2012 SCC
37, [2012] 2 S.C.R. 345 (“Alberta (Education)”)
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ultimately benefits from it. Rather, the trial judge’s analysis reflects a need to consider the entire
factual context in which the copying occurs, including both institutional and student perspectives.
York’s complaint about the courts below allegedly “conflating” the fair dealing factors is a thinlydisguised complaint about how the trial judge and the Court of Appeal applied those factors to the
facts.
6.

Finally, York’s argument about compliance with the guidelines is not an issue of national

importance. Rather, it is an oxymoron. Its entire counterclaim rests on the proposition that its
program of deliberate mass copying can be evaluated solely on the basis of its “Fair Dealing
Guidelines”. But now, York suggests it was an error of law to consider what the trial judge found
to be York’s “complete abrogation of any meaningful effort to ensure compliance” with those
guidelines. Both of these things cannot be true. Neither requires this Court’s intervention.
7.

This Court has held repeatedly that the evaluation and weighing of the fairness factors is

a question of fact. The trial judge’s extensive findings prevented York from establishing fair
dealing. The issues York raises are not questions of national importance. Rather, they are an
invitation to this Court to re-write the law so as to ignore the trial judge’s extensive and adverse
findings. The Court should decline the invitation and dismiss York’s application for leave.
Access Copyright and the Post-Secondary Education Sector
8.

Access Copyright is a collective society that administers the reproduction rights in tens of

millions of published literary works. Access Copyright collects licence fees from users, and then
distributes them to creators and publishers as compensation when their works are copied.
9.

Between 1994 and 2010, Access Copyright and York were parties to licence agreements.

During each year of these licence agreements, York faculty copied millions of pages from
copyrighted works in Access Copyright’s vast repertoire and paid applicable royalties. In the final
year of these agreements, York paid Access Copyright over $1.8 million. Because Access
Copyright and the post-secondary institutions could not come to a negotiated agreement for the
years following 2010, Access Copyright asked the Copyright Board to set both a final and interim
tariff.
10.

Although York initially complied with the interim tariff, it notified Access Copyright that,

effective September 1, 2011, it would be “opting out.” York claimed it no longer needed a licence

4

from Access Copyright. York continued to copy millions of pages from copyrighted works. 2
However, York claimed that it had either obtained permission to make these copies from copyright
holders3 or that the copies fell within the limits of its “Fair Dealing Guidelines” and did not require
any permission whatsoever.
11.

York’s guidelines were not exclusively its own creation. They were adopted from model

guidelines developed by the Association of Universities and Colleges of Canada (AUCC) in 2012
in purported compliance with the guidance provided by this Court in Alberta (Education). These
model guidelines were prepared without any consultation with organizations who represented the
interests of creators and publishers.4
York’s Guidelines permit systematic mass copying
12.

York’s guidelines restrict faculty and teaching staff to copy what it defines as “Short

Excerpts” of works. However, the guidelines authorize copying of, among other things, extensive
portions from copyrighted works: entire chapters or 10% from books (whichever is greater) and
entire articles from journals, magazines and newspapers. As a result, the copies made under this
definition are not necessarily short or mere excerpts.
13.

This definition also permitted York faculty to copy entire works that are published as part

of a compilation. In over one-third of the relevant copying events of books at York in the period
September 2011 to December 2013, the excerpts were copied from a compilation; and, in over
90% of these events, the entirety of the work that formed part of the compilation was copied.5 Such
permitted copying eliminates all protection afforded such works, in contravention of subsection
2.1(2) of the Copyright Act.6

2

FCA Decision, para. 243, Leave Application (“LA”), Tab 2C; Affidavit of R. Levy affirmed
August 14, 2020 (“RL affidavit”), paras. 7-9, Exhibits “C”, “D” & “E”, Access Copyright’s
Response (“Response”), Tab 2A
3
A claim that York conceded at trial could not be proved, Federal Court of Canada Reasons for
Judgment (“FC Decision”), para. 287, LA, Tab 2A
4

FC Decision, para. 177, LA, Tab 2A
RL affidavit, paras. 5-6, Exhibits “A” & “B”, Response, Tab 2A
6
Copyright Act, R.S.C., 1985, c. C-42, s. 2.1(2)
5

5

14.

It is important to distinguish the guidelines in this case from the copies at issue in this

Court’s decision in Alberta (Education). In that decision, the Ministries of Education had paid over
$18 million to Access Copyright under the applicable Copyright Board tariff for the right to copy,
among other things, chapters from books and entire articles from periodicals. What was at issue
was whether 16.8 million copied pages (that made up 7% of the 246 million total pages copied in
K-12 schools each year) were exempt from payment on the grounds of fair dealing. The copied
pages comprising this small subset of overall copying were in the nature of “a page of math
problems” and other “little bits.” These short excerpts were made only occasionally by teachers,
as a supplement to the purchased textbook, in order to meet the situational, unplanned educational
needs of one or more students.7 The Ministries of Education accepted that the acts of copying that
comprised the remaining 93% of copied pages were not fair dealing and that they were obliged to
pay fees under the tariff for that copying.
15.

In contrast, the York guidelines do not limit York’s faculty to the occasional act of copying

to meet an educator’s situational instructional need (or the student’s situational educational need).
Rather, they permit extensive copying from copyrighted works in a systematic, pre-planned
fashion. The numbers alone reflect the stark difference: at issue in Alberta (Education) was 4.5
copied pages per student per year.8 In this case, it is 360 copied pages per student per year. The
massive copying permitted under the guidelines is in fact far greater than the nature and extent of
copying that the Ministries of Education paid for in Alberta (Education) and never claimed
constituted fair dealing. This is why the trial judge concluded “the situations contemplated in
Alberta (Education) bear little resemblance to the facts of this case.”9
16.

In addition to permitting exponentially greater unpaid copying, York’s guidelines do not

require faculty to consider the availability of alternatives to the copying, the nature of the works
that they intend to copy, or whether the copying is likely to replace or substitute for the purchase
of copyrighted works for which the creator is entitled a just reward.

7

RL affidavit, paras. 21-22, Exhibits “Q” & “R”, Response, Tab 2A
FCA Decision, para. 248, LA, Tab 2C; RL affidavit, paras. 21-22, Exhibits “Q” & “R”,
Response, Tab 2A
9
FC Decision, para. 324, LA, Tab 2A
8
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17.

York led no evidence at trial from any faculty members who made the copied excerpts to

confirm that the limitations imposed by the guidelines were regularly respected, or indeed, any
evidence that York takes any steps to monitor compliance with the guidelines. Rather, York
argued, and continues to argue 10 , that it had no institutional obligation to ensure its faculty
complied with the guidelines.
18.

Predictably, as the trial judge found, the absence of any such institutional monitoring for

compliance resulted in rampant copying by York faculty of amounts far exceeding what the
guidelines define as a “Short Excerpt.”11
Federal Court: The Guidelines are not fair in either their terms or their application
19.

The Federal Court heard 19 days of evidence (involving 22 fact and 5 expert witnesses)

about York faculty’s copying activities and the impact of the guidelines on Access Copyright and
its affiliated creators and publishers. The trial judge wrote a 357 paragraph decision, carefully
weighing the evidence that was relevant to each of the relevant fair dealing factors. He concluded
that the guidelines “are not fair in either their terms or in their application”; that the definition of
“Short Excerpt”, a “core area of focus in this case”, rendered them “arbitrary and … not soundly
based in principle.”12
20.

The trial judge considered each of the fairness factors individually. In considering the

purpose or “goal” of the dealing, he concluded that “York created the Guidelines and operated
under them primarily to obtain for free that which they had previously paid for.” While he fully
appreciated the ultimate educational purpose, “the goal of the dealing was also, from York’s
perspective, to keep enrolment up by keeping student costs down and to use whatever savings there
may be in other parts of the university’s operation.” Appreciating that copyright requires a balance
between creators and users, he posed the question “how such ‘works for free’ could be fair if
fairness encompasses more than one person’s unilateral benefit.” He concluded that the purpose is
mixed and was not a strong factor in the fairness analysis.13

10

York’s Memorandum of Argument, paras. 60-65, LA, Tab 3
FC Decision, paras. 28, 78, 94, 133, 160, LA, Tab 2A
12
FC Decision, paras. 14, 19, 20, LA, Tab 2A
13
FC Decision, paras. 272-273, 275, LA, Tab 2A
11
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21.

In considering the character of the dealing, the trial judge was furnished with several

concerning facts: York students received copies of multiple works in “textbook-like” print or
digital collections year after year and were encouraged to keep these collections indefinitely; these
collections were not merely supplemental in nature but often comprised the only required readings
for a course; and the aggregate volume of the copying was large.14 Constrained by York’s failure
to disaggregate its own data to allow further analysis under this factor from the student perspective,
the trial judge found that the evidence relevant to this factor tended toward unfairness.15
22.

In considering the amount of the dealing, the trial judge considered the proportion of the

copyrighted works that the definition of “short excerpt” allowed to be copied.16 The extensive
evidentiary record established that, under the “one chapter” allowance, York faculty sometimes
copied lengthy 50 to 75 page chapters that exceeded 15% of the entire work; and often copied
100% of a copyrighted work that had been published as part of a compilation. Under the “10% or
less” allowance, York faculty often copied multiple chapters from individual works.17 The trial
judge found that York provided no meaningful justification for the definition of “short excerpt”
which “seriously undermines the overall fairness of the York Guidelines”. He concluded that
“there is nothing fair about the amount of the dealing.”18
23.

In considering the alternatives to the dealing, while the trial judge concluded that “the

level of fairness is diminished because York has not actively engaged in the consideration or use
of alternatives which exist or are in development,” 19 he found that this factor tended toward
fairness.
24.

Regarding the nature of the work, the trial judge concluded that the copied works in issue

were “developed through the use of creativity, complex analytical analysis, skill, perspective and
judgment by authors.” The trial judge also noted that many works are published by professional

14

FC Decision, paras. 18, 280-289, LA, Tab 2A; RL affidavit, para. 7, Exhibit “C”, Response,
Tab 2A
15
FC Decision, paras. 17, 281-285, LA, Tab 2A; RL affidavit, para.7, Exhibit “C”, Response,
Tab 2A
16
FC Decision, paras. 19, 290-295, 305-310, LA, Tab 2A
17
RL affidavit, paras. 8-10, Exhibits “D”, “E” & “F”, Response, Tab 2A
18
FC Decision, paras. 305-310, 318, LA, Tab 2A
19
FC Decision, paras. 329-331, LA, Tab 2A
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commercial publishers and authors trying to make a living from writing and publishing and “there
is no evidence that these professional writers and publishers need the Guidelines to assist in the
dissemination of their works.” He therefore concluded that, in this case, this factor “tends towards
the negative end of the fairness spectrum.”20
25.

Finally, the trial judge made numerous findings of fact about the effect of the dealing. He

found that the evidence supporting the claim that the copying under York’s guidelines substituted
for original works to be “overwhelming”; that such copying made a “material contribution” to the
drop in sales for published works; caused a loss of licensing income to creators and publishers
amounting to between $800,000 and $1.2 million per year; and there is likely to be adverse longterm impacts on investment in new works and the content and quality of works.21
26.

The trial judge concluded, as a matter of fact, “that the Guidelines have caused and will

cause material negative impacts on the market for which Access Copyright would otherwise have
been compensated.” While he recognized that the effect of the dealing factor is “neither the only
factor nor the most important factor to be considered,” he concluded that this factor points towards
unfairness.22
27.

Weighing all the evidence, the trial judge concluded that the guidelines are not fair in

either their terms or in their application. The trial judge therefore dismissed York’s request for
declaratory relief.23
Federal Court of Appeal: York’s dealing was not fair
28.

York appealed the trial judge’s decision that its dealing was not fair. It asserted a variety

of alleged errors. The Court of Appeal carefully reviewed this Court’s decisions in CCH 24 ,
SOCAN25 and Alberta (Education) and concluded that there was no basis to reverse the trial judge’s
decision.

20

FC Decision, paras. 333-338, LA, Tab 2A
FC Decision, paras. 133, 140, 349, 351, LA, Tab 2A
22
FC Decision, paras. 340, 353-354, LA, Tab 2A
23
FC Decision, paras. 14, 356, LA, Tab 2A
24
CCH v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 S.C.R. 339 (“CCH”)
25
Society of Composers, Authors and Music Publishers of Canada v. Bell Canada, 2012 SCC
36, [2012] 2 S.C.R. 326 (“SOCAN”)
21
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29.

York argued that in considering the purpose of the dealing, the trial judge had used the

wrong perspective because he considered York’s objectives as well as its students’ objectives.
York also argued that the absence of safeguards was “irrelevant” to fair dealing. The Court of
Appeal disagreed, stating that these arguments “are both based upon York’s misapprehension of
the burden it had to meet.” Since York was seeking to rely on its guidelines to establish fair dealing
and had not attempted to show that its students were engaging in fair dealing, it was “bound to
justify its Guidelines.” Consistent with CCH, it held that “in the case of an institutional claim of
fair dealing based on general practice, it is the institution’s perspective that matters.” It affirmed
that the trial judge’s “strong language” about York’s purpose (“obtaining for free that which [it]
had previously paid for”) was a finding of fact about which there was no basis to intervene.26
30.

The Court of Appeal concluded that the Federal Court’s inquiry [into York’s purpose]

“was legitimate, having regard to the Supreme Court’s teaching in CCH.” It did find that the
Federal Court made an error, but the error it made was by importing education as an “allowable
purpose” into its analysis of the goal of the dealing. In other words, the error the Federal Court
made favoured York and, when corrected by the Court of Appeal, resulted in “a clear indication
of unfairness.”27
31.

The Court of Appeal agreed with the trial judge’s conclusion on the character of the

dealing, relying on his numerous findings regarding the large number of copies made (in the
aggregate and per student) and the absence, from the guidelines, of any prohibition against
retention and redistribution of the copies after the course was completed. The Court of Appeal
concluded that there was no reason to interfere with the trial judge’s conclusion that this factor
pointed toward unfairness.28
32.

The Court of Appeal expressed some concern about the trial judge’s re-use of the

aggregate quantity of the dealing in considering the amount of the dealing. However, it
concluded, in light of the trial judge’s numerous findings about the copying thresholds of the
guidelines (no justification for the arbitrary thresholds, copying extensive and not “short” excerpts,

26

FCA Decision, paras. 234-240, LA, Tab 2C
FCA Decision, para. 241, LA, Tab 2C
28
FCA Decision, para. 258, LA, Tab 2C
27
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the fact that entire works were being copied), this digression might have led to an error that was
“palpable” but it was “not overriding.”29
33.

York argued that the trial judge failed to properly apply the Alberta (Education) case in

considering the alternatives to the dealing. But the Court of Appeal disagreed, stating “it is
sufficient for the purposes of this factor to point out the significant difference…. York’s copying
is systematic while the copying in Alberta Education was ad hoc.” It therefore concluded that “the
Federal Court did not err in concluding that the two situations were not equivalent.”30
34.

In respect to the effect of the dealing and the nature of the work factors, the Court of

Appeal held that there was no reason to interfere with the trial judge’s findings of fact, which
resulted in both these factors pointing toward unfairness.31
35.

In sum, the Court of Appeal concluded that “it was incumbent on [York] to justify the

Guidelines themselves so as to allow the Court to declare that reproductions that fall within the
Guidelines are fair dealing. It has not done so.” It therefore dismissed York’s appeal.32
PART II- QUESTION IN ISSUE
36.

The only question on this application is whether this case raises any issues of national and

public importance that justify this Court granting leave to appeal.
37.

Access Copyright respectfully submits that this case is a fact-specific application of well-

established legal principles, and raises no issue meriting this Court’s attention.
PART III- ARGUMENT
Fair dealing principles are well established
38.

There is no dispute that York’s copying is for the allowable purpose of education. The only

question for the courts below was whether that copying was fair. The test for fairness, and how to
apply it, have been well-canvassed by this Court, in three cases: CCH, Alberta (Education) and

29

FCA Decision, paras. 262, 279-283, LA, Tab 2C
FCA Decision, para. 290, LA, Tab 2C
31
FCA Decision, paras. 293-308, LA, Tab 2C
32
FCA Decision, paras. 310, 312, LA, Tab 2C
30
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SOCAN. Each decision reiterates that the analysis and balancing of the fairness factors are
questions of fact, to be determined in light of the specific context of each case.
39.

In CCH, the Court established the following foundational principles: a) fairness is a “matter

of impression” for the tribunal of fact to decide; b) while there is no pre-set test for fairness, the
trier of fact may consider the purpose, character and amount of the dealing, alternatives to the
dealing, the nature of the work, and the effect of the dealing on the work; c) in some contexts,
other factors may help a court to decide whether the dealing was fair; and d) “dealing” connotes
not individual acts, but rather a practice or system - persons or institutions attempting to prove that
their own dealings with copyrighted works were for an allowable purpose and were fair may do so
by showing that their own practices and policies were for an allowable purpose and fair, or by
showing that all individual dealings with copied materials were in fact for an allowable purpose
and fair.33
40.

In Alberta (Education), the Court provided additional guidance about fair dealing. It held

that: a) when considering whether a dealing is for an allowable purpose at the first stage of the test
(in that case “research and private study”), the appropriate perspective is that of the end user, not
the copier’s perspective; b) the copier’s perspective remains relevant at the second stage of the
fairness analysis; c) if the copier “hides behind the shield of the user’s allowable purpose in order
to engage in a separate purpose that tends to make the dealing unfair, that separate purpose will
also be relevant to the fairness analysis;” and d) in considering fairness, the trier of fact may
consider the total number of pages copied as part of the “character of the dealing.”34
41.

Finally, in considering fairness in SOCAN, the Court emphasized the significance of

safeguards, including the steps taken to avoid any possibility that the previewed musical excerpts
made available by the maker of the excerpts could ever substitute for the purchase of the original
musical work.35 The Court also confirmed that, when assessing the character of the dealing, it was
appropriate for the trier of fact to consider the quantification of the aggregate dissemination of
copies, i.e. whether or not multiple copies of works are being widely distributed.36

33

CCH, paras. 52-53, 60, 63
Alberta (Education), paras. 22, 29
35
SOCAN, para. 35
36
SOCAN, para. 42
34
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42.

Together, these principles are a complete answer to York’s submission that this case raises

any issues of national or public importance. There is nothing in York’s application that was not
already well-canvased in CCH, Alberta (Education), and SOCAN. York simply disagrees with the
way in which these principles were applied in this case. But that does not merit this Court’s
intervention.
43.

All three issues raised by York amount to the same request: make a legal rule that reduces

the type and scope of facts that a trier of fact can rely on to consider fairness. The “wrong
perspective” argument asks courts to ignore the copier’s unfair purpose, the “conflation” argument
prevents courts from considering evidence that may be relevant to one or more interdependent fair
dealing factors, and the “safeguards” argument asks courts to ignore widespread non-compliance
with purported “Fair Dealing Guidelines.” None of the rules York suggests assist in the type of
holistic, context-specific decision-making that an analysis of “fairness” requires.
Issue #1: Fair dealing considers the purposes and perspectives of both copiers and users
44.

The trial judge found that York’s dealings with copyrighted works were not fair. As

explained above, he supported that conclusion by reference to York’s purpose (getting for free that
which it used to pay for), the enormous number of copies made (both in aggregate and on a per
student basis), the extensive portions copied (including the fact that entire works are often being
copied), the availability of alternatives, the nature of the works in issue, and the significant adverse
effect that York’s dealing has had on creators and publishers. These individual findings, and the
trial judge’s conclusion that, taken together, they pointed clearly towards unfairness, were arrived
at based on the evidence before him. As the Court of Appeal concluded, there was no basis to
disturb them.
45.

York argues that the courts below erred by failing to consider fairness exclusively from

the students’ perspective, and this is an issue of national importance. But York ignores the key
principles from CCH, SOCAN and Alberta (Education) requiring fairness to be evaluated
holistically, and on the facts of each case. Instead, York asks this Court to require fairness be
evaluated with one eye shut, ignoring the problematic findings made by the trial judge about the
purpose and effect of York’s guidelines and the unreliable and inadequate evidence that York
tendered in its attempt to justify them.

13

46.

There is no basis to argue that the holistic consideration of interdependent factors

constitutes an error of law, much less one requiring this Court’s intervention. On the contrary, a
court charged with determining whether a course of dealing is “fair” is entitled to consider any and
all facts that it considers relevant, including facts relating to what the ultimate end user will do
with the copied works and the reasons the party making copies is doing so. In this case, the courts
below saw through York’s attempt to “hide behind the shield” of its students’ perspective in order
to engage in a separate purpose that tends to make the dealing unfair.
47.

York bolsters its argument with obiter from the Court of Appeal which questioned

whether this Court’s jurisprudence is internally inconsistent or whether a portion of the SOCAN
decision was per incuriam. While the Court of Appeal’s comments perhaps went further than
necessary, the legal principle it took from its reading of the cases was entirely correct. In both CCH
and SOCAN, this Court clearly stated that in determining the first stage of the fair dealing analysis
(in each case “research and private study”), the only relevant perspective is that of the ultimate end
user. However, in evaluating fairness at the second stage of the analysis, the perspective of the
maker of the copies is relevant and much of this Court’s analysis in CCH was conducted from the
perspective of the Great Library.37
48.

The need to consider all the facts, rather than selectively ignoring some, is magnified in a

case in which an institution is relying on its guidelines to establish fairness. Cutting through the
thicket of facts and law, York’s position fundamentally comes down to “the threshold limits we
impose means that the copies we make are inevitably fair.” But this position cannot be tested –
much less proven false – if courts are always required to ignore the university’s perspective.
Moreover, it would require that courts ignore the institutional motivation for instituting the
guidelines in the first place, even though that motivation (or “purpose” or “goal”) is obviously an
important part of the context in which the copying occurs.
49.

Moreover, in this particular case, there is no evidence of the “student’s perspective.” York

did not call any students, or provide any expert evidence about their perspective that would have
allowed the trial judge to fully consider whether the dealing is fair using exclusively their
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perspective.38 No doubt students, like universities, prefer to get their copies of copyrighted works
for free rather than pay for them. But that does not tell us very much that is relevant to the question
of fairness.
50.

Finally, it is not clear that exclusively using students’ perspectives would change the

outcome of the fairness analysis: each student, on average, received 360 copied pages from
copyrighted works every year, as part of digital and paper coursepacks that substitute the need to
buy textbooks. These copied excerpts often comprise an extensive proportion of books and often
the entirety of a work, such as articles, essays, short stories and poems, particularly when published
as part of a compilation. Even exclusively applying the “student’s perspective,” York’s guidelines
have the same actual and likely negative impacts on creators and publishers (since there was
“overwhelming” evidence the copying substitutes for the purchase of the work39). The trial judge’s
conclusion that this factor weighed heavily against a finding of fairness would be the same even if
his assessment had been (incorrectly) limited exclusively to the perspective of the individual
student.
Amendments to the Copyright Act do not impact the fairness analysis
51.

York also argues 40 that the amendments to the Copyright Act made by the Copyright

Modernization Act require this Court to revisit how to apply fair dealing in the context of
education. It points to the addition of “education” as an allowable purpose under s. 29, and the
preamble of the Copyright Modernization Act, stating that it is intended to “allow educators and
students to make greater use of copyright materials.” York’s argument ignores Parliament’s
important qualification that the addition of “education” as an allowable fair dealing purpose must
not be used in ways that “ unduly threaten the legitimate interests of copyright owners” because
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“fair dealing is not a blank cheque.”41 Rather, Parliament insisted that fair dealing continue to
apply “provided the use is ‘fair’ (i.e., it does not harm the market for a work).”42
52.

While it is clear that the Copyright Modernization Act did intend to expand educational fair

dealing in a variety of ways, none of those include changing how the fairness factors are to be
applied. In addition to its amendments to allowable purposes under s. 29, Parliament made
amendments related to distance learning (subsection 30.02(1)), as well as exceptions to
infringements related to classroom display (subsection 29.4(1)) and works “lawfully available on
the Internet” (subsection 30.04(1)).43
53.

Parliament is presumed to know the law. When it makes an amendment to the allowable

purposes of fair dealing without changing the fairness requirement, it is presumed to intentionally
leave it intact. If Parliament wanted the fairness analysis to apply principles different from those
set out in CCH, Alberta (Education), and SOCAN, it could have said so. But it did not. The only
logical conclusion is that those principles – including a consideration of the entire factual context
– is still required. Affirming this self-evident conclusion does not merit this Court’s attention.
Issue #2: The same facts may be relevant to different fairness factors
54.

York argues44 that the trial judge “conflated” the fairness factors, and the Court of Appeal’s

conclusion that this error was “not overriding” warrants granting leave. Even if York was correct
in law (which it is not), its complaint about the Court of Appeal’s conclusions does not raise any
issues of national or public importance.
55.

As explained in CCH, Alberta (Education) and SOCAN, the trier of fact’s role is to conduct

a holistic assessment of all relevant factors, weigh the evidence that is relevant to each and
determine, as a matter of impression, whether the dealing is fair. While the Court in Alberta
(Education) warned not to “conflate” factors, that warning was made because, unlike the trial judge

41

House of Commons Debates, 41st Parl., 1st Sess., No. 076 (February 8, 2012) at 5034 (M.
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Goguen)
42
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43
Copyright Act, ss. 29.4(1), 30.02(1) and 30.04(1)
44
York’s Memorandum of Argument, paras. 7, 52-59, LA, Tab 3
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in the present case, the Copyright Board confused the concepts of aggregate use (which requires
quantification of the total number of pages copied) and the “amount of the dealing” (which
examines the proportion between the excerpted copy and the entire work) with the result that the
Board failed to account for the evidence before it that the amount of the dealing45 tended toward
fairness. It was in that context that the Board was found to have “erased proportionality.”
56.

The Court has never (as York suggests) prohibited considering the same facts under

different factors, so long as the facts considered are actually relevant to the factors under
consideration. In fact, in both SOCAN and Alberta (Education), this Court considered the relevance
of the same facts under several of the fair dealing factors. In Alberta (Education), the fact that the
excerpts were “short” was critical to the Court’s finding under the alternatives to the dealing and
effect of the dealing factors.46 In SOCAN, the “shortness” of music excerpts and their degraded
quality was considered relevant to the Court’s assessment of the purpose of the dealing, the
alternatives to the dealing and the effect of the dealing.47
57.

In this case, the trial judge fully considered the proportion of the copyrighted work that

York’s guidelines permitted to be copied under the “amount of the dealing” factor.48 While he also
referred to the aggregate amount of the dealing in considering this factor, he was fully aware49 that
the “amount of the dealing” and the “character of the dealing” factors ought not be conflated.
However, he had serious concerns about both of these, which he concluded York had failed to
justify. 50 He therefore concluded that a consideration of the evidence relevant to both factors
tended toward unfairness. Unlike the Copyright Board in Alberta (Education), the trial judge did
not erase proportionality from his assessment of the evidence under the amount of the dealing
factor.
58.

The idea that, had the trial judge drawn sharper lines between these factors, he may have

come to a different conclusion on either of them was thoroughly debunked by the Court of Appeal.

45

Those amounts were “a page of math problems” and other “little bits” – see paragraph 14
above
46
Alberta (Education), paras. 32, 36
47
SOCAN, paras. 35, 46, 48
48
FC Decision, paras. 19, 290-295, 305-310, LA, Tab 2A
49
FC Decision, para. 277, LA, Tab 2A
50
FC Decision, paras. 305-310, LA, Tab 2A
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His findings of fact that the amount of the dealing permitted under the definition of “short excerpt”
used in the guidelines resulted in the copying of unfair proportions from copyrighted works51 were
not challenged, much less refuted by York. Nor was his conclusion that York provided no
meaningful justification for that definition.52
59.

While the Court of Appeal found that the trial judge’s reference to aggregate volumes under

the section of his reasons relating to the amount of the dealing factor was an error, the Court was
fully justified in concluding that the error did not override his overall conclusion of unfairness.
Evaluating the effect and importance of these fact-specific errors is the role of the Court of Appeal.
But absent a systemic failure, this error-correcting role does not raise any issues meriting this
Court’s attention.
60.

And there is no systemic failure. The three other cases53 to which York refers are instances

in which triers of fact found that the same facts were relevant to more than one factor. This is
totally open to the trier of fact in evaluating whether a course of dealing is or is not “fair.” It then
falls to the Court of Appeal to determine whether it made any palpable and overriding errors that
vitiate the ultimate conclusion of unfairness and therefore merits its intervention. Neither of these
questions require this Court’s attention.
Issue #3: The absence of safeguards is an appropriate consideration
61.

York suggests 54 that the courts below erred by considering its failure to implement

safeguards to ensure that its guidelines were actually followed by its faculty and teaching staff.
62.

York’s own evidence at trial was that the architects of the model “Fair Dealing

Guidelines” themselves (i.e. the AUCC) stipulated that some form of auditing/monitoring of
faculty compliance with the guidelines was necessary to ensure that copying under the guidelines
does not substitute for the purchase of the copied work. Despite that necessity, no such auditing

51

See paragraph 22 above
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was implemented at York.55 The trial judge was amply justified to find that York took a “wilfully
blind approach” to faculty compliance with its guidelines.56
63.

The absurdity of York’s submission is apparent from its argument. There is no dispute that

its faculty are making copies of copyrighted works without a licence. It has guidelines for what
kinds of copies it makes. It says it does not have to pay the tariff because its guidelines restrict this
copying to fair dealing, i.e., it has a system in place that prevents the infringement of copyright for
which the tariff is supposed to be compensating creators.
64.

It is self-evident that the legitimacy of its “system” depends not only on the existence of

guidelines, but also compliance with them. The trial judge found that there was a “complete
abrogation of any meaningful effort to ensure compliance with the Guidelines.”57 Accordingly,
query how the guidelines could be of any practical use in establishing fair dealing. An institution
that makes no effort to ensure its course of dealing with works is fair is far less likely to be acting
fairly than one that does. Beyond the evidence in this case that confirmed the necessity of
safeguards, this is why, in general, the presence or absence of reasonable safeguards must be
relevant to the fairness assessment.
65.

The Court recognized this in both CCH and SOCAN. In CCH, this Court considered the

text of the Access to Law Policy and how is was applied in practice. The fairness of the policy was
underscored by evidence that the policy was strictly enforced by the library staff of the Great
Library- made possible by the single locus of copying that enabled constant oversight and
monitoring by library staff over what was copied, how much was copied, and for what purpose.58
In SOCAN, the presence of safeguards to prevent the copy from substituting for the work being
copied was directly relevant to the fairness analysis undertaken by this Court.59
66.

There is no mention of safeguards in Alberta (Education) because, on the facts of that case,

fair dealing was only claimed in respect to a small percentage of copies that comprised “short
excerpts” (e.g. “a page of math problems”) copied from textbooks by K-12 teachers on an ad hoc
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basis (i.e. in response to an unplanned situational need) to supplement the assigned textbook.60
Their employers, the Ministries of Education, were not asserting that pre-planned, systematic
copying of extensive amounts from copyrighted works constituted fair dealing and need not be
compensated.
67.

Once again, York has missed the key point from the fair dealing cases: fairness depends on

the entire context. The six fairness factors are neither statutory requirements61 nor are they the only
factors that the trier of fact may consider in the assessment.62 Requiring the trier of fact to ignore
evidence he considered relevant results in a less robust, eyes-half-shut analysis that this Court has
repeatedly rejected.
No impact on academic freedom
68.

York argues63 that this case raises issues of public importance because the decisions below

imperil academic freedom. While Access Copyright agrees that academic freedom is an important
principle, it does not trump creators’ rights under the Copyright Act, and is, in any event, not
engaged in this case. The evidence at trial, including testimony from its own faculty, was that
requiring York to monitor and enforce compliance with its guidelines had no impact on academic
freedom and that instituting an audit system to monitor faculty compliance with the guidelines was
both practically and economically feasible and would not preclude a York professor from using
whatever teaching resource he or she may wish to use.64
69.

York sets up a false dichotomy between protecting creators’ copyrights and academic

freedom. There is nothing about the decisions below that censor York’s faculty, prohibit them from
expressing unpopular views, impair the free flow of ideas, or dictate the ways they must teach their
courses. It simply requires York to take some steps to ensure that its faculty comply with the
guidelines York created and claims to be a policy of fair dealing.
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The education sector’s copyright bait-and-switch
70.

Finally, York asks this Court to grant leave because the post-secondary and K-12 education

sectors are “aligned with York’s position.”65 But before this Court provides these sectors with yet
another opportunity to argue that its dealings were fair, it should appreciate the inconsistency at
the heart of their position.
71.

When Parliament was considering expanding fair dealing to include education as an

allowable purpose, representatives of both education sectors assured the House of Commons
Legislative Committee that this would simply permit only “modest and reasonable” activities that
allowed for “spontaneous in-class educational needs”, involving the copying of excerpts such as
“song lyrics”, a “graph” or “a news clipping”. They also assured the legislators that “the proposed
amendments would not undermine the sale of books, especially textbooks, or the revenue base of
copyright collectives.”66 Appearing before this Court in December 2011 in Alberta (Education),
the K-12 education sector acknowledged that Access Copyright was entitled to be paid for 93% of
the copying from copyrighted works in K-12 schools.67
72.

Once the amendment came into force, the education sectors changed their tune

dramatically. The same people who had assured Parliament that this amendment was harmless68
crafted model guidelines that allowed for the systematic copying of extensive portions from
copyrighted works under an entirely unjustified definition of “short excerpt”.
73.

Educational institutions like York adopted these guidelines and decided they no longer had

to pay royalties to creators and publishers through Access Copyright under the relevant tariffs. The
revenue base of Access Copyright was not “undermined” – it was decimated. Moreover, the trial
judge found “overwhelming”69 evidence that the guidelines substituted for the purchase of the
original works and caused economic and other negative impacts on creators and publishers of
original works.
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