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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview of Application 

1. Should the 20-year-old principles relating to undue delay in administrative tribunals, as set 

out in Blencoe v. British Columbia (Human Rights Commission),1 be supercharged by reference 

to recent developments in criminal and civil procedure and changing social conditions? This 

question has sharply divided Canadian courts of appeal. Its resolution will have important national 

consequences, shaping the obligations on professional discipline investigators and administrative 

decision-makers on the ground across the country.  

2. In this proposed appeal, Mr. Abrametz maintained before a Hearing Committee of the Law 

Society of Saskatchewan (unsuccessfully) and before the Court of Appeal for Saskatchewan 

(successfully) that Blencoe needs to be supercharged. This proposed appeal provides the Court 

with an opportunity to consider whether it is appropriate to do for administrative tribunal 

proceedings what this Honourable Court has already done for criminal and civil trials. In addition, 

two decades after this Honourable Court last addressed undue administrative delay, several areas 

of uncertainty and conflicting approaches have emerged in the case law, all of which arise in this 

case. This proposed appeal would therefore allow this Honourable Court to synthesize two decades 

of first-instance and appellate jurisprudence to provide clearer guidance to administrative tribunals 

on undue delay. 

B. Relevant Facts 

i. Background 

3. In December 2012, the LSS commenced an audit investigation of Mr. Abrametz. The 

conduct at issue related to eight (8) problematic transactions regarding cheques issued by Mr. 

Abrametz. In seven (7) cases, Mr. Abrametz had issued cheques to clients that were then endorsed 

by the clients and cashed by Mr. Abrametz. In the other case, he had issued three cheques to a 

fictitious person, endorsed that fictitious name on the cheques and cashed them. In addition, Mr. 

Abrametz had on eleven (11) occasions advanced money to clients, charging them a flat 30 percent 

fee of the amount advanced (as well as his 30 percent contingency fee). The equivalent rate of 

 
1 2000 SCC 44, [2000] 2 S.C.R. 307 [Blencoe]. 

1

https://www.canlii.org/en/ca/scc/doc/2000/2000scc44/2000scc44.html


 

  
 

interest charged by Mr. Abrametz ranged between 51.6 and 10,950 percent per annum, depending 

upon the length of time the money remained due and owing.2 

4. In 2013, the Conduct Investigation Committee [the “Investigation Committee”] of the 

LSS decided that sufficient evidence existed to prepare a Notice of Intention to Interim Suspend 

Mr. Abrametz. However, Mr. Abrametz was not ultimately suspended, as he engaged another 

lawyer to oversee and monitor his practice and trust account activities. 

5. Meanwhile, the auditor continued to examine Mr. Abrametz’s records before completing a 

final trust report in October 2014. A second Notice of Intention to Interim Suspend was issued in 

November of the same year. Again, the LSS and Mr. Abrametz agreed that he could continue to 

practice under supervision.  

6. In July 2015, the Investigation Committee determined that the 2014 trust report warranted 

the referral of several allegations of conduct unbecoming to a Hearing Committee. A Hearing 

Committee was struck and a formal charging document (the formal complaint) was issued in 

October of 2015.  

7. Earlier in 2015, the LSS had also begun to investigate Mr. Abrametz’s tax affairs. The tax 

investigation was split off from the disciplinary proceedings. The LSS served an application 

seeking an order for the disclosure of various tax-related files in September 2015.  

8. Mr. Abrametz challenged the LSS’s order to produce tax records. This was resolved by the 

April 2016 decision of the Court of Queen’s Bench.3 Mr. Abrametz had also sought to have the 

disciplinary proceedings adjourned pending the resolution of the tax investigation, but the Hearing 

Committee refused this request in August 2016.  

ii. Hearing Committee of the LSS, 2018 SKLSS 8 

9. The Hearing Committee heard the disciplinary matter in May, August and September 2017. 

The Hearing Committee found Mr. Abrametz guilty of four (4) counts of conduct unbecoming a 

lawyer in January 2018. In its penalty decision, the Committee ordered Mr. Abrametz disbarred 

 
2 Law Society of Saskatchewan v. Abrametz, 2018 SKLSS 8 at para. 126. 
3 Law Society of Saskatchewan v. Abrametz, 2016 SKQB 320. We note that Mr. Abrametz appealed, but the matter 
is currently adjourned. 

2

https://www.canlii.org/en/sk/sklss/doc/2019/2019sklss2/2019sklss2.html#par126
https://www.canlii.org/en/sk/skqb/doc/2016/2016skqb320/2016skqb320.html


 

  
 

without a right to apply for readmission before 2021.   

10. Mr. Abrametz subsequently applied for a stay of the proceedings regarding his conduct 

unbecoming, on the basis that the delay amounted to an abuse of process. His application was in 

part based on section 11(b) of the Charter.4 The application was refused by the Hearing Committee 

in November 2018 following a hearing earlier in September. All three (3) decisions were published 

as one by the Hearing Committee.5  

11. On the question of inordinate delay, the Hearing Committee found that the approximately 

66 months that elapsed between the commencement of the investigation and the decision having 

been rendered was neither inordinate nor unacceptable given the complexity of the case, the size 

of the investigation and the delay that can be attributable directly to Mr. Abrametz’s conduct. The 

Hearing Committee also held that any prejudice that Mr. Abrametz may have experienced as a 

result of the delay was not so significant that continuation of the process would taint the 

proceedings or be so unfair to him that the public’s sense of fairness would be harmed, notably in 

light of the importance of the LSS’s primary mandate of public protection.6 

iii. Court of Appeal for Saskatchewan, 2020 SKCA 81 

12. M. Abrametz appealed the conduct, penalty and stay decisions to the Court of Appeal for 

Saskatchewan. The Court rejected Mr. Abrametz’s many grounds of appeal, save for the 

contention that the Hearing Committee had erred by dismissing his application to stay the 

proceedings for delay.7   

13. Barrington-Foote J.A., writing for the Court (Ottenbreit and Leurer JJ.A. concurring), held 

that, in the wake of this Honourable Court’s teachings in Hryniak v. Mauldin,8 about the need for 

timely justice in civil cases, and in R. v. Jordan,9 regarding the culture of complacency in the 

criminal justice system, it was time for the Court to address the issue of inordinate delay in the 

 
4 Canadian Charter of Rights and Freedoms, s 11(b), Part I of The Constitution Act, 1982, being Schedule B to 
the Canada Act 1982 (UK), 1982, c. 11. 
5 Law Society of Saskatchewan v. Abrametz, 2018 SKLSS 8. 
6 Ibid at para. 364.  
7 See Law Society of Saskatchewan v. Abrametz 2020 SKCA 81 at paras. 69-70.   
8 2014 SCC 7, [2014] 1 S.C.R. 87 [Hryniak]. 
9 2016 SCC 27, [2016] 1 S.C.R. 631 [Jordan]. 

3

https://www.canlii.org/en/sk/sklss/doc/2019/2019sklss2/2019sklss2.html
https://www.canlii.org/en/sk/sklss/doc/2019/2019sklss2/2019sklss2.html#par364
https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par69
https://www.canlii.org/en/ca/scc/doc/2014/2014scc7/2014scc7.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html


 

  
 

realm of administrative decision-makers.10 Endeavouring to apply the same standard to them as 

those applicable to courts of law,11 the Court of Appeal determined that the 32 ½-month delay 

attributable to the LSS (out of a total of 53 considered) amounted to an abuse of process warranting 

a stay of proceedings.12 In the Court’s opinion, this finding was consistent with the principles of 

procedural fairness established in Blencoe or otherwise represented an incremental change in the 

law consistent with stare decisis.13   

PART II – STATEMENT OF ISSUES 

14. The prospective appeal raises the following issues of public importance: 

i. Should this Honourable Court clarify the principles established in Blencoe by 
determining: 

a) What deference should be given to the procedural choices made by the 
administrative decision-maker? 

b) What impact, if any, should waiver or acquiescence play in the analysis? 
c) When is a stay the appropriate remedy for a finding that a delay rises to 

the level of an abuse of process? 
ii. Should the obligation on administrative decision-makers to act without undue 

delay, as set out by this Court in Blencoe, be supercharged to take account of 
developments in criminal and civil procedure and changing social conditions?  

15. The Applicant respectfully submits that the Court of Appeal’s analysis highlights aspects 

of the Blencoe principles which require further clarification. Two decades after this Honourable 

Court decided Blencoe, considerable uncertainty has developed about the application of the 

Blencoe principles – uncertainty which this Honourable Court is now able to resolve. Moreover, it 

is respectfully submitted that the Court of Appeal’s articulation and application of the Blencoe 

principles raise questions of public importance which transcend the legal-professional disciplinary 

context and have implications for all professional discipline matters anywhere in Canada. These 

implications further extend to all administrative bodies which exercise adjudicative or decision-

making functions.  

 
10 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at para. 8. 
11 Ibid., para. 9.  
12 Ibid., para. 197.  
13 Ibid., para. 10. 

4

https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par8
https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par9
https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par197
https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par10


 

  
 

PART III – STATEMENT OF ARGUMENT 

A. Issue #1: Do the principles established by this Honourable Court in Blencoe require 
clarification? 

16. In 2000, this Honourable Court laid out the principles to be applied by Canadian courts in 

respect of undue delay in the administrative law context. The Blencoe principles are as follows:  

i. Delay, without more, will not warrant a stay of proceedings as an abuse of process 
(para. 101); 

ii. Administrative delay may impugn the validity of the proceedings where it impairs 
a party’s ability to answer the complaint against him or her – where memories have 
faded, essential witnesses are unavailable, or evidence has been lost (para. 102); 

iii. Where the fairness of the hearing has not been compromised, delay may 
nevertheless amount to an abuse of process, but few lengthy delays will meet this 
threshold (para. 115); 

a) Delay must be unacceptable to the point of being so oppressive as to taint 
the proceedings (para. 121).  

b) The court must be satisfied that “the damage to the public interest in the 
fairness of the administrative process should the proceeding go ahead would 
exceed the harm to the public interest in the enforcement of the legislation 
if the proceedings were halted” (para. 120).  

c) This will depend on: the nature of the case and its complexity, the facts and 
issues, the purpose and nature of the proceedings, whether the respondent 
contributed to the delay or waived the delay, and other circumstances (para. 
122).  

iv. If the delay has directly caused significant psychological harm to a person, or 
attached a stigma to a person’s reputation, such that the [administrative] system 
would be brought into disrepute, such prejudice may be sufficient to constitute an 
abuse of process (para. 115); and 

v. Determination of whether the delay is unreasonable is, in part, a relative exercise 
in which one compares the length of delay in the case at bar with the length of time 
normally taken for processing in the same jurisdiction and in other jurisdictions in 
Canada (para. 129).  

17. In cases where the applicant is seeking a stay, these principles were expected to be 

“extremely stringent”.14 Indeed, it has recently been observed “that it will be the rare case indeed 

in which delay in an administrative proceeding will amount to an abuse of process justifying a stay 

 
14 David J. Mullan and Deirdre Harrington, “The Charter and Administrative Decision-Making: The Dampening 
Effects of Blencoe” (2002) 27 Queen’s Law Journal 879 at p. 906. (Application Record “AR”, Tab 7A) 

5



 

  
 

of proceedings”.15 It should nonetheless be noted (albeit in passing) that the Canadian law on 

undue delay is significantly more applicant-friendly than the law in other Commonwealth 

jurisdictions: in Canada, proof of delay being so oppressive as to taint the proceedings or proof of 

significant other prejudice will ground an application for a stay; whereas in Ireland an applicant 

must demonstrate unjustifiable delay which resulted in prejudice;16 and the High Court of Australia 

has recognized delay as a ground of review only insofar as “it is so great as to cause insurmountable 

prejudice or likely error”.17 

18. Quite apart from the ambitious invigoration of the Blencoe principles in this case – as 

discussed further below – there are several areas where the application of the Blencoe principles 

remains unclear. In effect, as underlined by Professor Heckman upon his comprehensive 2011 

review of post-Blencoe case-law, “courts are adopting conflicting approaches to remedying 

administrative delay” and suggested that it was inevitable that these conflicting approaches “will 

soon have to be reconciled by the Supreme Court”.18 Almost a decade on, this Honourable Court 

has yet to provide further guidance on the Blencoe principles.  

19. First, it is not clear whether any deference is due to an administrative tribunal’s procedural 

choices when assessing a claim of undue delay. Prior to this Honourable Court’s comprehensive 

reorientation of Canadian administrative law in Canada (Citizenship and Immigration) v. 

Vavilov,19 there was a divergence of views on the standard of review applicable to matters of 

procedural fairness. Some courts applied correctness review;20 others applied correctness review 

with some deference.21 Reasonableness review had adherents at least in some circumstances.22 For 

the most part, however, courts preferred to engage in an overall assessment of whether the 

 
15 Diaz-Rodriguez v. British Columbia (Police Complaint Commissioner), 2020 BCCA 221 at para. 68 [Diaz-
Rodriguez].  
16 Gerard Hogan, David Gwynn Morgan and Paul Daly, Administrative Law in Ireland, 5th ed. (Roundhall, Dublin, 
2019) at paras. 15-98 and 15-104 (AR, Tab 7F), citing Gillen v Commissioner of An Garda Síochána, [2012] IESC 
3, [2012] 1 I.R. 574. (AR, Tab 6A) 
17 Mark Aronson, Matthew Groves and Greg Weeks, Judicial Review of Administrative Action and Government 
Liability, 6th ed. (Thomson Reuters, Sydney, 2017), at p. 620 (AR, Tab 7G), citing NAIS v Minister for Immigration 
and Multicultural and Indigenous Affairs (2005), 229 C.L.R. 470. (AR, Tab 6B) 
18 Gerald P. Heckman, “Remedies for Delay in Administrative Decision making: Where Are We after Blencoe?” 
(2011) 24 Canadian Journal of Administrative Law & Practice 177 at p. 199. (AR, Tab 7B) 
19 2019 SCC 65 [Vavilov]. 
20 See e.g. J.D. Irving, Limited v. North Shore Forest Products Marketing Board, 2014 NBCA 42 at para. 6. 
21 See e.g. Re:Sound v. Fitness Industry Council of Canada, 2014 FCA 48 at para. 42. 
22 See e.g. Syndicat des travailleuses et travailleurs de ADF - CSN c. Syndicat des employés de Au Dragon forgé 
inc., 2013 QCCA 793; Forest Ethics Advocacy Association v. Canada (National Energy Board), 2014 FCA 245. 

6

ttps://www.canlii.org/en/bc/bcca/doc/2020/2020bcca221/2020bcca221.html#par68
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html
https://www.canlii.org/en/nb/nbca/doc/2014/2014nbca42/2014nbca42.html#par6
https://www.canlii.org/en/ca/fca/doc/2014/2014fca48/2014fca48.html#par42
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca793/2013qcca793.html
https://www.canlii.org/en/ca/fca/doc/2014/2014fca245/2014fca245.html


 

  
 

decision-maker had complied with the duty of fairness based on a review of the factors laid out in 

Baker v. Canada (Citizenship and Immigration).23 This divergence of views has been mirrored in 

the case law on undue delay, with correctness,24 reasonableness25 and overall assessment of 

fairness26 vying for priority.  

20. In relation to the Blencoe analysis specifically, there is again conflicting case law. After 

acknowledging and reviewing the conflicting approaches across the country, Barrington-Foote 

J.A. held that an allegation of delay amounting to an abuse of process is an allegation of breach of 

procedural fairness that raises a question of law, reviewable on a correctness standard.27 Such is 

to be contrasted, for example, with the Ontario Court of Appeal, which has repeatedly applied a 

reasonableness standard to decisions by regulators in relation to delay.28  

21. The issue of deference in relation to procedural decisions remains live, notwithstanding the 

guidance provided by this Honourable Court in Vavilov.  In Vavilov, this Honourable Court put to 

rest debate and disagreement about the standard of review in procedural fairness cases. First, the 

Vavilov framework applies “[w]here a court reviews the merits of an administrative decision” but 

not to “a review related to a breach of natural justice and/or the duty of procedural fairness”.29 

Second, where procedure but not merits are in issue, “the specific procedural requirements that the 

duty [of procedural fairness] imposes are determined with reference to all of the circumstances” 

consistent with the factors set out in Baker.30 

22. However, the question of whether deference is due to an administrative tribunal’s 

procedural choices remains a live one. Deference is built into the Baker framework. The fifth Baker 

factor requires courts to “take into account and respect the choices of procedure made by the 

agency itself, particularly when the statute leaves to the decision-maker the ability to choose its 

own procedures, or when the agency has an expertise in determining what procedures are 

 
23 [1999] 2 S.C.R. 817 [Baker]. See e.g. Ontario Provincial Police v. MacDonald, 2009 ONCA 805 at para. 37. 
24 See e.g. Financial and Consumer Services Commission v. Emond, 2017 NBCA 28 at para. 13 [Emond]. 
25 See e.g. Law Society of Upper Canada v. Abbott, 2017 ONCA 525 at para. 74 [Abbott]. 
26 See e.g. Robertson v British Columbia (Teachers Act, Commissioner), 2014 BCCA 331 at para. 66 [Robertson]. 
27 Law Society of Saskatchewan v. Abrametz 2020 SKCA 81 at para. 97. 
28 Sazant v. College of Physicians and Surgeons of Ontario, 2012 ONCA 727 at para. 238, application for leave to 
appeal to the S.C.C. dismissed, 2013 CanLII 22324 [Sazant ONCA]; see also Abbott. 
29 Vavilov at para. 23, emphasis added. 
30 Ibid at para. 77. 

7

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html
https://www.canlii.org/en/on/onca/doc/2009/2009onca805/2009onca805.html#par37
https://www.canlii.org/en/nb/nbca/doc/2017/2017nbca28/2017nbca28.html#par13
https://www.canlii.org/en/on/onca/doc/2017/2017onca525/2017onca525.html#par74
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca331/2014bcca331.html#par66
https://www.canlii.org/en/sk/skca/doc/2020/2020skca81/2020skca81.html#par97
https://www.canlii.org/en/on/onca/doc/2012/2012onca727/2012onca727.html#par238
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par23
https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par77


 

  
 

appropriate in the circumstances”.31  

23. The fifth Baker factor is very much relevant to this proposed appeal, as the LSS made a 

series of procedural choices about how to handle its investigation into Mr. Abrametz’s affairs. Are 

these procedural choices entitled to deference and respect, or are they subject to being second-

guessed on judicial review? This proposed appeal offers this Honourable Court an opportunity to 

clarify the relationship between the Blencoe principles and the fifth Baker factor. 

24. Second, the role of waiver and acquiescence on the part of the applicant remains unclear. 

As Professor Mullan and Deirdre Harrington observed in their analysis of Blencoe, it might be 

inappropriate for an applicant concerned with undue delay to act strategically by “waiting in the 

weeds” until they have “suffered the extremely high level of prejudice” required to justify a stay.32 

Courts have differed on this point, which also arises in this proposed appeal. 

25. Some courts have taken the view that there is no onus on an applicant to alert an 

administrative tribunal to concerns about undue delay. In Stinchcombe v. Alberta (Law Society), 

the Alberta Court of Appeal was unimpressed by a claim that the applicant had waived his rights 

to complain about a stay.33 In the Court’s view, the “explicit nature of the waiver must be 

commensurate with the nature of the rights being abandoned”, including the right to apply for a 

stay.34 Accordingly, the Law Society had to point to “an unequivocal statement or act” on the part 

of the applicant, the absence of which was fatal to a waiver argument.35 

26. By contrast, in Financial and Consumer Services Commission v. Emond et al.,36 the New 

Brunswick Court of Appeal distinguished Stinchcombe and refused to find undue delay. In its 

view, the parties claiming delay in Emond had waived their ability to apply for a stay, as they were 

either well aware of or had acquiesced in the delay.37 Indeed, the New Brunswick Court of Appeal 

cited with approval Sara Blake’s observation in Administrative Law in Canada, 5th ed., that “[a] 

 
31 Baker at para. 27. 
32 David J. Mullan and Deirdre Harrington, “The Charter and Administrative Decision-Making: The Dampening 
Effects of Blencoe?” (2000) 27 Queen’s Law Journal 879 at p. 909. (AR, Tab 7A) 
33 2002 ABCA 106 [Stinchcombe]; see also Henson v. British Columbia (Superintendent of Motor Vehicles), 2017 
BCSC 783 at para. 62. 
34 Stinchcombe at para. 61. 
35 Ibid.  
36 Emond 2017 NBCA 28. 
37 Ibid.  at para. 41. 
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https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html#par27
https://www.canlii.org/en/ab/abca/doc/2002/2002abca106/2002abca106.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc783/2017bcsc783.html#par62
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party who requests or agrees to an adjournment waives delay”.38 

27. In this proposed appeal, Mr. Abrametz took no steps to counter any undue delay on the part 

of the LSS. Indeed, he resisted attempts by the LSS to obtain his tax records and, strikingly, 

actively sought an adjournment of proceedings. In short, he acquiesced in delays, where he was 

not seeking them. Yet this waiver and acquiescence was not fatal to his claim. By contrast, in Allen 

v. Alberta (Law Enforcement Review Board), the Alberta Court of Appeal urged caution in 

addressing undue delay, as delays may be occasioned by parallel proceedings and may not be 

easily attributable to one party rather than another.39 Accordingly, this proposed appeal provides 

an opportunity for this Honourable Court to clarify the role of waiver and acquiescence in the 

context of undue delay. 

28. Third, uncertainty surrounds the appropriate remedy in Blencoe cases. A stay of 

proceedings is not the only remedy which may be granted pursuant to a successful application of 

Blencoe. Remedies short of a stay could include a generous costs award,40 an order compelling 

speedy resolution,41 or a reduction of penalty.42 Canadian courts have been reluctant to heed the 

“signal” sent by Blencoe that parties, counsel and courts “should be more creative in the remedies 

they request and craft, respectively”.43 

29. The facts of this proposed appeal highlight some of the difficulties attached to this aspect 

of Blencoe. In the professional disciplinary context, a stay of proceedings is an extraordinary 

remedy. Mr. Abrametz had been found guilty (after a rigorously fair process) of serious acts of 

misconduct, raising concerns about the protection of the public going forward. Yet the effect of 

granting a stay of proceedings is to permit Mr. Abrametz to return unhindered and unsupervised 

to the practice of law. In this sort of situation, this Honourable Court would do well to advise 

courts to consider alternatives to a stay. 

30. In summary, in respect of (1) deference, (2) waiver and acquiescence and (3) remedy, 

 
38 Ibid at para 37; (Markham: LexisNexis Canada Inc, 2011, p. 34-36). 
39 2013 ABCA 187 at paras. 50-53. 
40 See e.g. Wachtler v. College of Physicians and Surgeons of the Province of Alberta, 2009 ABCA 130 at para. 50. 
41 See e.g. A.D.M. v. Canadian Institute of Actuaries, 2008 ABQB 522 at para. 46. 
42 See e.g. Law Society of Saskatchewan v. Peet, 2013 SKLSS 5 at paras. 87-93. 
43 Gerald P. Heckman, “Remedies for Delay in Administrative Decision making: Where Are We after Blencoe?” 
(2011) 24 Canadian Journal of Administrative Law & Practice 177 at p. 196. (AR, Tab 7B) 
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there is significant uncertainty as to the application of the Blencoe principles. As discussed further 

below in respect of the prospect that the Blencoe principles might be supercharged by reference to 

jurisprudence in civil and criminal procedure and changing social conditions, there is also some 

uncertainty about the threshold for establishing prejudice. As a result, there is ample scope for this 

Honourable Court to provide further clarity on the application of the Blencoe principles. Moreover, 

there is now a significant amount of first-instance and appellate case-law which this Honourable 

Court would be in a position to synthesize for the benefit of Canada’s legal community. 

B. Issue #2: Should the obligation on administrative decision-makers to act without 
undue delay, as set out by this Honourable Court in Blencoe, be supercharged to 
take account of developments in criminal and civil procedure and changing social 
conditions? 

i. The Court of Appeal’s Decision in Abrametz Represents a Change in the 
Law 

31. While Barrington-Foote J.A. asserted that the Court of Appeal’s decision in Abrametz was 

consistent with Blencoe, the reasons as a whole confirm that the court did change the law, 

supercharging the Blencoe principles to take account of changes in the law and society. The effect 

of this change is to significantly lower the threshold for finding that abuse of process has occurred 

and the granting of the extraordinary remedy of a stay. 

32. The Court of Appeal cited two reasons justifying this change: first, to take account of this 

Honourable Court’s new emphasis on access to justice; and second, to update the law in line with 

changing social conditions, most notably the shift to the Digital Era.  

Access to Justice 

33. Mr. Abrametz had argued before the Court of Appeal that the principles of undue delay in 

administrative law should be updated to take account of developments in this Honourable Court’s 

jurisprudence since Blencoe.44 The most significant of these developments were in the areas of 

civil and criminal procedure.  

34. In Hryniak, which dealt with Ontario’s summary judgment procedure, the Supreme Court 

 
44 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at para. 212.  
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of Canada emphasized the importance of taking a flexible and cost-effective approach to the 

resolution of litigation, thereby enhancing access to justice.45 In Jordan, the Court laid down strict 

requirements about the timeliness of criminal prosecutions, deploring how the criminal justice 

system “ha[d] come to tolerate excessive delays”.46 

35. These developments plainly influenced the Court of Appeal’s decision. Notwithstanding 

Barrington-Foote J.A.’s assertions that he was doing no more than “invigorating” settled 

principles,47 the Applicant submits that the Court of Appeal’s decision in Abrametz represents a 

change in the law. Barrington-Foote J.A. in fact recognized that his approach would be understood 

as a change in the law, justifying the approach by stating that, if it “does represent a step forward 

from Blencoe, [he] would characterize it as an incremental step that is necessary to enable Blencoe 

to better serve its remedial purpose for the benefit of both those caught up in the machinery of the 

administrative state and, ultimately, administrative decision-makers themselves”.48 

36. The change in the law is also made apparent by the reasoning itself, which relies on 

intervening developments in the case law and in society to justify the supercharged approach to 

the articulation and application of the Blencoe principles. Barrington-Foote J.A. framed his whole 

analysis in terms of access to justice. Of the decisions in Hryniak and Jordan, he commented at 

the outset of his reasons:  

These seminal decisions demonstrate an evolution in the Supreme Court’s 
understanding of the impact of, and need to address, delay in the 
administration of justice. They were an important element of the judicial 
response to the public’s increased scrutiny of the justice system, which – 
like many long-cherished institutions – has been called to account when the 
walk does not accord with the talk.49 

37. Barrington-Foote J.A. had “these things in mind” in concluding that there had been undue 

delay in Mr. Abrametz’s case.50 Indeed, having later concluded his analysis of the Blencoe 

principles, Barrington-Foote J.A. specifically recalled his discussion of access to justice at the 

 
45 Hryniak at para. 58-60, 67-68.  
46 Jordan at para. 4.  
47 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at para. 212: “[…] a decision to impose a stay is 
consistent with Blencoe and, at most, might be characterized as invigorating the principles which animated that 
decision, taking account of the circumstances of this case”. 
48 Ibid. at para. 10.  
49 Ibid at para. 8.  
50 Ibid. at para. 10.  
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outset of his reasons, noting “the lodestar both there and in the Blencoe analysis [is] justice”.51 

Moreover, he expressly tied each of the Blencoe principles to access to justice,52 even though 

access to justice was never mentioned by the Supreme Court of Canada in Blencoe. At that point, 

the concept of access to justice had not yet gripped the public and judicial imagination with as 

much force.  

38. The importance of Barrington-Foote J.A.’s reliance on access to justice is manifest in his 

application of the Blencoe principles and the result in this case. The 32 ½-month delay at issue in 

Abrametz is not particularly long compared to other Blencoe applications, which generally involve 

much longer delays than that present here.  

39. In Merchant v. Law Society of Saskatchewan,53 for example, an 81-month delay was not 

found to be undue, because the applicant had not suffered any prejudice and because “a substantial 

portion of the delay resulted from court proceedings regulating solicitor client privilege issues”.54 

More – and perhaps most – spectacularly, in Robertson v. British Columbia (Teachers Act, 

Commissioner),55 a 35-year delay was insufficient to engage the Blencoe principles; deciding 

otherwise, the majority of the British Columbia Court of Appeal said, “would carry with it a serious 

risk of bringing the regulatory process into disrepute”.56  

40. Similarly, in Holder v. Manitoba (College of Physicians and Surgeons),57 a 7-year-delay 

between receipt of a complaint and the commencement of an inquiry was not undue delay. Here, 

the Manitoba Court of Appeal commented that there is “a public interest in processing complaints 

against physicians, which should not be impeded unless the fairness of the hearing is compromised 

or where the delay would constitute a gross or shocking abuse of process”.58 

41. The 32 ½-month delay in Abrametz pales in comparison to the much longer delays in 

Merchant, Robertson and Holder. Traditionally, the remedy of a stay is “seldom granted” and only 

 
51 Ibid. at para.171.  
52 Ibid. at paras. 171-172.  
53 2014 SKCA 56 
54 Ibid. at para. 97. 
55 2014 BCCA 331. 
56 Ibid. at para 80. 
57 2002 MBCA 135. 
58 Ibid. at para. 35. 
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on facts much more egregious than a 32 ½-month delay with ongoing communication between the 

decision-maker and the applicant for judicial review.59 For example, the Federal Court of Appeal 

in Canada (Transport) v. Air Transat A.T. Inc. refrained from granting a stay of proceedings, 

despite a lengthy 10-year delay and in spite of findings that the airline in question had been treated 

“inordinately badly” by both Transport Canada and the Information Commissioner.60 

42. Given the foregoing, it is clear that the Court of Appeal in the case at bar has significantly 

lowered the threshold for finding that abuse of process has occurred and granting the extraordinary 

remedy of a stay. In effect, the Court was inspired by this Honourable Court’s teachings in Hryniak 

and Jordan to supercharge the principles established in Blencoe. This represents a major step 

forward in the realm of administrative law. Even Mr. Abrametz had acknowledged in argument 

how “the outcome he seeks is not an easy fit with much of the case law which has applied Blencoe 

in the 19 years since it was decided”.61  

43. Furthermore, in considering the first Blencoe principle, Barrington-Foote J.A. determined 

that the clock began to tick against the LSS when the administrative entity has sufficient 

knowledge regarding a complaint or issue so that it must trigger its investigatory, charge, decision-

making or enforcement processes.62  

44. But this is starkly different from what this Honourable Court prescribed in Jordan in 

criminal matters. There, as Barrington-Foote J.A. noted, the clock runs against the Crown from 

the moment a criminal charge is laid.63 Barrington-Foote J.A.’s approach means that the clock 

begins to run later in a criminal setting than in a regulatory setting. In the criminal setting, a 

defendant has a constitutional right to a trial within a reasonable time under section 11(b) of the 

Charter. Moreover, the limited resources of administrative bodies are meagre in comparison to 

those available to the state in criminal prosecutions. 

45. If the Court of Appeal’s position in this case becomes a widespread norm, defendants in 

 
59 Hon. David Stratas, “Decision-makers under new scrutiny:  sufficiency of reasons and timely decision-making”, 
Canadian Institute for the Administration of Justice, Regional Roundtable (May, 2010) at p. 29. (AR, Tab 7C) 
60 2019 FCA 286 at paras. 159-72. 
61 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at para. 4. 
62 Ibid. at para. 148.  
63 Ibid. at para. 149.  
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professional disciplinary matters are more likely than criminal defendants to have charges stayed 

for undue delay. The 32 ½-month delay which justified a stay in Abrametz is only marginally 

longer than the 30-month presumptive ceiling established for superior court matters in Jordan. 

This underscores the extent to which the Court of Appeal’s approach supercharges the Blencoe 

principles.  

Changing Social Conditions 

46. Barrington-Foote J.A. took the view that the ease with which information can be 

disseminated in the Digital Era raises new concerns for swift decision-making: 

Allegations of serious professional conduct generally weigh heavily, raising 
as they do the prospect of damage to livelihood, reputation, and mental and 
physical health as a result of delay and regardless of outcome. Where 
charges are unfounded or are not made out, an unwarranted cloud of 
suspicion may have descended and never dissipate. A rush to judgment may 
occur. These dangers have become ever more pressing at a time when 
notices of disciplinary measures are published on law society websites for 
all to see, and information is so often shared quickly, widely, and in small 
and misleading bites. Delay has taken on a new meaning in the online age.64 

47. Barrington J.A.’s sensitivity to changing social conditions affected his application of the 

Blencoe principle relating to prejudice. Again, the appeals judge drastically lowered the bar. As 

the Court of Appeal noted in Peet v. Law Society of Saskatchewan, the notion that “delay caused 

[the applicant] such psychological harm or created so much stigma” as to amount to prejudice has 

traditionally been seen as a very difficult barrier to surmount.65 However, Barrington-Foote J.A. 

very quickly accepted Mr. Abrametz’s complaints of stress and professional obloquy, apparently 

on the basis of the dissemination via the Internet of the allegations of professional misconduct. By 

contrast, even though the stress and obloquy suffered by Mr. Blencoe in the eponymous case were 

much more severe, they were not sufficient to ground a finding of undue delay.66 The irresistible 

inference is that Barrington-Foote J.A., who stated he was taking changing social conditions into 

account, did indeed supercharge the Blencoe principles for the Digital Era. 

 
64 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at para. 213.  
65 Peet v. Law Society of Saskatchewan, 2014 SKCA 109 at para. 57. 
66 See Blencoe at paras. 17, 133.  
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ii. The Court of Appeal’s reliance on Jordan to supercharge the Blencoe 
principles is contrary to recent case law from other provincial courts of 
appeal 

48. In Blencoe, this Honourable Court was clear that criminal law concepts drawn from section 

11(b) of the Charter’s guarantee of a trial within a reasonable time should not be applied in the 

administrative law context.67 Indeed, this is of a piece with this Honourable Court’s general 

reluctance to impose Charter guarantees with full force in areas of regulated activity.68 More 

generally, this Honourable Court has repeatedly cautioned against reading across from the criminal 

context to the administrative context.69  

49. These admonitions from Blencoe were recently confirmed by the British Columbia Court 

of Appeal. In Diaz-Rodriguez v. British Columbia (Police Complaint Commissioner), the appellant 

had argued, similar to Mr. Abrametz in this case, that this Court’s decision in Jordan marks a shift 

in the common law approach to delay generally, and signals intolerance for complacency and delay 

in all cases.70 The Court expressly rejected the argument in the context of administrative law: 

In my view, it is neither necessary nor appropriate to import the principles 
in Jordan into the assessment of delay in administrative proceedings. The 
Supreme Court of Canada drew a clear line between criminal cases and 
administrative proceedings in Blencoe, noting that there is no constitutional 
right outside of the criminal context to be tried within a reasonable time. 
Indeed, the Supreme Court of Canada found that this Court erred in 
transplanting s. 11(b) principles into administrative proceedings under 
s. 7: Blencoe at paras. 91–96. The Court observed that “there are 
appropriate remedies available in the administrative law context to deal with 
state-caused delay”:  Blencoe at para. 101. In my view that continues to be 
so.71 

50. The Court of Appeal’s comments in Diaz-Rodriguez echo comments by Hunter J.A. of that 

 
67 Blencoe at paras. 92-95, 126; see also Peet v. Law Society of Saskatchewan, 2014 SKCA 109 at para. 51. 
68 See e.g Canada (National Revenue) v. Thompson, 2016 SCC 21, [2016] 1 S.C.R. 381; Guindon v. Canada, 2015 
SCC 41, [2015] 3 S.C.R. 3; Wilson v. British Columbia (Superintendent of Motor Vehicles), 2015 SCC 47, [2015] 3 
S.C.R. 300. 
69 See e.g. R. v. Zora, 2020 SCC 14 at para. 49. The proposition that Jordan should be read across has only received 
tepid academic support. See Daniel Mockle, « Le Principe Général du Bon Government » (2019), 60 Cahiers de 
droit 1031, at p. 1069 (AR, Tab 7D); Michelle Alton, “Rethinking Fairness in Tribunal Adjudication to Best 
Promote Access to Justice” (2019) 32 Canadian Journal of Administrative Law & Practice 151 at p. 165, n. 112. 
(AR, Tab 7E); On the potential relevance of Hyrniak, see Alton., at pp. 166-169. 
70 2020 BCCA 221 at para. 69.  
71 Ibid at para. 70.  
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Court on a leave application in 2019:  

Finally, the argument that Charter values expressed in Jordan should be 
applied to administrative proceedings that do not involve being tried for an 
offence is unsupported by authority and seems on its face directly contrary 
to the Supreme Court of Canada’s conclusions in Blencoe.72 

51. The Saskatchewan Court of Appeal’s decision in the present case therefore creates a 

significant conflict in the case law between other courts of appeal.  

52. Recently in Brown v. Canada (Citizenship and Immigration), the Federal Court of Appeal 

(per Rennie J.A.; Gauthier and Stratas JJ.A. concurring) held that Jordan did not apply in an 

immigration context, particularly in regards to detention reviews pending removal.73 Thus, the 

Federal Court of Appeal did not find that maximum time limits must be imposed to ensure Charter 

compliance, specifically under sections 7 and 9. 

53. In Financial and Consumer Services Commission v. Emond et al., the New Brunswick 

Court of Appeal referred to Jordan as showcasing the pernicious effects of administrative delay, 

but held off from applying a “formulaic approach” to procedural fairness in an administrative 

context.74 The Court also did not invoke – or even refer to – Jordan when holding that a 10-year 

delay warranted a stay of proceedings in the same matter when it came before it again most recently 

this year.75 

54. The jurisprudential cleavages effected by Abrametz do not end there. The Court of Appeal 

emphasized the fact that there was no complainant in the present case, invoking the notion of a 

victimless breach to minimize the public interest in having the prosecution proceed.76 Such an 

approach was rejected by the Ontario Court of Appeal in Abdul v. Ontario College of 

Pharmacists.77   

55. In Abdul, the Ontario Divisional Court had adopted a strict construction/compliance 

 
72 Forum National Investments Ltd. v. British Columbia (Securities Commission), 2019 BCCA 402 at para. 46.  
73 2020 FCA 130 at paras. 48-53.  
74 Emond 2017 NBCA 28 at para. 22.  
75 Financial and Consumer Services Commission v. Emond et al., 2020 NBCA 42.  
76 Law Society of Saskatchewan v. Abrametz, 2020 SKCA 81 at paras. 209-11. 
77 2018 ONCA 699, application for leave to appeal to the S.C.C. dismissed, 2019 CanLII 21175. 
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approach to professional discipline legislation on matters of procedural fairness.78 This is 

analogous to the approach adopted in Abrametz. The Court of Appeal rejected this approach and 

instead held that professional discipline legislation requires a broader interpretative approach, 

namely, the balancing of the public interest and the fair hearing rights of the accused member.79 

In deciding whether a breach of the duty of fairness by the College had resulted in an abuse of 

process and loss of jurisdiction (resulting in a stay), the Court of Appeal overturned the Divisional 

Court and upheld the Discipline Committee’s balancing which prioritized the public interest in the 

investigation and prosecution of charges over the procedural fairness violation.  

56. In particular, the Court of Appeal emphasized the “potential for harm to the public”.80 This 

is consistent with the forward-looking nature of professional discipline legislation. The role of a 

professional regulator is not to punish or compensate victims,81 but rather to protect the public 

going forward.82 In other words, the question remains whether the conduct of the regulatee gives 

rise to a risk to the public in the future. In emphasizing the absence of a specific complainant in 

this case, the Saskatchewan Court of Appeal’s decision is inconsistent with the approach of the 

Ontario and other provincial courts of appeal.   

57. In sum, the question of whether Blencoe has been supercharged by intervening 

jurisprudence on civil and criminal procedure is one of public importance worthy of consideration 

by the Supreme Court of Canada. The approach adopted by the Saskatchewan Court of Appeal in 

this proposed appeal stands in stark contradiction to recent case law from other provincial Courts 

of Appeal and the Federal Court of Appeal. This alone creates significant uncertainty in the case 

law.  

iii. Supercharging the Blencoe Principles is Liable to Have Significant 
Consequences for Professional Disciplinary Bodies Nationwide 

58. The Court of Appeal decision in the case at bar, as well as the shift in legal landscape it 

 
78 Abdul v. Ontario College of Pharmacists, 2017 ONSC 2613 at para. 44 (Div. Ct.).  
79 2018 ONCA 699 at para 18.  
80 Ibid. at para. 22, citing the Discipline Committee. 
81 See e.g. College of Physicians and Surgeons of Ontario v. McIntyre, 2017 ONSC 116 at para. 48 (Div. Ct.); Law 
Society of Upper Canada v. Flumian, 2015 ONLSTH 162 at para. 5; see also Bolton v. The Law Society, [1993] 
EWCA Civ 32 at para. 15.  
82 See Adams v. Law Society of Alberta, 2000 ABCA 240 at para. 6; a professional regulator may be found civilly 
liable for failing to protect the public: Finney v. Barreau du Québec, 2004 SCC 36, [2004] 2 S.C.R. 17. 
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provokes, is liable to have a significant impact on discipline proceedings by all professional 

regulators. It is a precedent which can now be relied upon by respondents in any sort of 

professional disciplinary proceedings anywhere in the country. It extends not only to legal 

discipline across the nation but also to any professional discipline setting. Police, doctors, 

veterinarians, nurses, psychologists, teachers, massage therapists and anyone regulated by a 

professional body will be able to rely on Abrametz to argue that the public interest in seeing them 

regulated or disciplined must yield to their right to a speedy hearing. It is potentially a national 

game changer for the application of the Blencoe principles.  

59. There are three (3) ways in which professional disciplinary proceedings are likely to be 

significantly impacted by a supercharging of the Blencoe principles. 

60. First, regulators may feel under pressure to rush proceedings, particularly in complex 

cases with overlapping investigations. Much of the delay in Abrametz can be explained by 

reference to the LSS’s concern that they did not yet have enough evidence to successfully press 

charges against a lawyer they had reasonable and probable grounds to fear was unfit to practice. 

In the future, wise counsel in professional discipline cases (in all professions) will accelerate the 

prosecution of charges which might otherwise benefit from further investigation. On the other side, 

regulatees may be encouraged to be more litigious in the hopes that bogging down the process may 

ultimately run the disciplinary body out of time. 

61. Second, professional disciplinary bodies may forego alternative, less onerous 

procedures in favour of the imposition of formal sanctions. As with modern regulation, 

contemporary professional discipline is designed to be flexible, with a range of ameliorative 

programmes falling short of coercive sanctions. Disciplinary bodies would have less time to 

explore alternatives to discipline, such as recommending coaching or remedial training.  Many 

minor ethical breaches can be properly addressed in an informal manner without invoking the 

heavy machinery of formal sanctions. This, indeed, is consistent with this Honourable Court’s 

emphasis on flexibility and efficiency in Hryniak.  

62. If, however, there is a risk that the time taken to explore alternative methods of dispute 

resolution will be invoked against a professional disciplinary body to defeat a formal sanction, the 

calculus will change. Professional disciplinary bodies will send fewer regulatees for informal 
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sanctions and more for formal sanctions. Ironically, therefore, a rushed procedure may well be 

more prejudicial to parties in the system. At the very least, this likely consequence deserves careful 

consideration by this Honourable Court. 

63. Third, professional disciplinary bodies would have less time to let related matters 

wind their way through the civil or criminal courts. This might entail that different courts and 

tribunals make potentially contradictory findings of fact. Further, there would be more pressure on 

complainants to efficiently convey everything they know before they have had a chance to trust 

investigators or discipline counsel. This could hamper the disciplinary bodies’ truth-seeking 

function and undermine the interests of justice.  

64. Simply put, professional discipline proceedings should not be equated with criminal and 

civil procedure or even with administrative tribunal processes generally. The reason is that in a 

regulatory setting, the regulator and regulatee typically have an ongoing relationship, with the 

public interest as their polar star. Complex disciplinary proceedings involving serious allegations 

require careful management through multiple stages to maintain the delicate and difficult balance 

between public protection and procedural fairness.  

65. Abrametz is an excellent example. Mr. Abrametz was subjected from the outset to Notices 

of Intention to Interim Suspend.83 Following these Notices, the LSS struck a balance between 

procedural fairness and protection of the public by reaching an arrangement by consent whereby 

Mr. Abrametz was allowed to continue to practice under supervision while his conduct was 

assessed. Accordingly, once disciplinary proceedings are initiated in a timely manner (as they were 

by the LSS) and move forward – sometimes through a morass of procedural complexities – judges 

should be very reluctant to question the delicate balance that has been struck by the regulator to 

allow a thorough investigation to occur while being fair to the regulatee. Professional discipline 

should not be equated with adjudicative tribunals or courts making one-off inter partes 

determinations. This point underscores the novelty of the Court of Appeal’s approach in Abrametz. 

It further underlines the need for this Honourable Court to carefully consider the implications of a 

supercharging of the Blencoe principles. 

 
83 Law Society of Saskatchewan v. Abrametz, 2018 SKLSS 8 at para. 257; see also Sazant ONCA at para. 247. 
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66. Similarly, sometimes fairness and efficiency are in fact enhanced by the regulator delaying 

the regulatory prosecution until after the criminal proceedings have been fully resolved. This is a 

practice that numerous professional disciplinary bodies have adopted. As explained by the Ontario 

Court of Appeal in Sazant, “it would have been impractical and unfair to the appellant for the 

College to pursue misconduct charges in respect of one or more of these complainants until after 

the criminal proceedings had been fully resolved”.84 Indeed, the need for professional or regulatory 

consequences may not be known until the end of court proceedings. Accordingly, in the 

professional discipline context, procedural fairness is not always maximized through expediency.  

67. In sum, Abrametz is a significant precedent which can be relied upon in professional 

discipline contexts across Canada: “In light of the success of the respondent in Abrametz, it is quite 

likely that tribunals will face more applications for stays of proceedings”.85 The Court of Appeal’s 

analysis could lead professional disciplinary bodies across Canada to rush proceedings to a 

conclusion for fear of provoking a challenge based on undue delay. Alternative dispute resolution 

is less likely to be favoured. Matters might not be allowed to run their course through the civil or 

criminal system before the initiation of disciplinary proceedings. From discipline counsel’s 

perspective, there is a greater risk, in light of Abrametz, that delay will be attributed to the 

regulatory body. Indeed, the suggestion in Abrametz is that Blencoe applies with equal if not more 

rigour to professional disciplinary bodies than it does to adjudicative tribunals, notwithstanding 

the important public interest mandate of regulatory entities. Accordingly, the case at bar could 

have far-reaching consequences which transcend the particularities of Mr. Abrametz’s case and 

would benefit from careful review by this Honourable Court. 

PART IV – SUBMISSIONS ON COSTS  

68. Costs of this application should be in the cause.  

PART V – ORDER SOUGHT 

69. The Applicant requests that leave to appeal be granted with costs in the cause. 

 
84 Sazant ONCA at para. 245. 
85 Ian Mackenzie, “Delay and Access to Justice: Revisited”, Slaw, 10 September 2020, online: 
<http://www.slaw.ca/2020/09/10/delay-and-access-to-justice-revisited/> (accessed 28 September 2020) (AR, Tab 
7H) 
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