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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Cheyenne Sharma is an Indigenous woman and an intergenerational residential schools 

survivor. She has lived a tough life, enduring what the sentencing judge called “a constellation of 

classic Gladue factors.”1 Despite those personal hardships, she was not involved in criminal 

activity and had no criminal record. But at the age of 20, as a single mother facing eviction, she 

reluctantly agreed to act as a courier, bringing almost 2kg of cocaine into Canada in exchange for 

$20,000. After the cocaine was found in her suitcase she promptly confessed, and pleaded guilty 

to importing cocaine early in these proceedings. 

2. Ms. Sharma sought a conditional sentence. She was a good candidate for one but for 

restrictions on conditional sentences enacted as part of the Safe Streets and Communities Act 

(“SSCA”) in 2012, which limited the availability of conditional sentences for drug offences 

punishable by a maximum 10 year sentence (s. 742.1(e)(ii)) and all offences punishable by up to 

14 years or life (s. 742.1(c)) (together, the “Impugned Provisions”). The majority of the Court 

of Appeal struck down the Impugned Provisions. The majority held that Ms. Sharma — and 

people in her position — should have the opportunity to ask for a conditional sentence. It does no 

one any good to send someone like Ms. Sharma to jail, away from her young daughter and her 

community, where a sentencing judge is satisfied that the public interest could equally be served 

if she served her sentence in the community. 

3. There is no dispute that the importation of cocaine calls for denunciation and deterrence, 

but those objectives can be achieved through conditional sentences for Ms. Sharma and people 

similarly situated. In 1996, Parliament recognized that Indigenous people were vastly over-

represented in Canadian jails and penitentiaries. To curb what it recognized was a national crisis 

of Indigenous overincarceration, Parliament enacted a slate of sentencing reforms, including 

s. 718.2(e) of the Criminal Code, which gave rise to the principles in R. v. Gladue.  

4. Section 718.2(e) is aspirational. It instructs sentencing courts to consider all available 

sanctions “other than imprisonment…with particular attention to the circumstances of 
 

1 Sentencing Decision at para. 266, Appellant’s Record (“AR”), Vol. I, Tab 1, pp. 101-102. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par266
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Aboriginal offenders.”2 Parliament also equipped sentencing courts with an important tool to 

help achieve the promise of s. 718.2(e) — the conditional sentence. The conditional sentence 

affords sentencing courts the discretion to order that a jail sentence be served in the community. 

It occupies a middle ground between a probationary sentence and real jail — punitive enough to 

accomplish the goals of deterrence and denunciation, while blunting the harshest effects of 

imprisonment, such as family separation and community dislocation.  

5. In 2012, Parliament enacted the Impugned Provisions purportedly to ensure that serious 

offences were punished seriously. Unfortunately, Parliament’s means overshot its goal.  Rather 

than tailored legislation that ensured that conditional sentences would be removed for truly 

serious crimes, Parliament used maximum sentence as a proxy for seriousness. When Parliament 

enacts a high maximum sentence, this indicates that the offence is potentially serious (depending 

on the facts of the case). It does not indicate that the offence is necessarily serious. That a 

sentence has a high ceiling does not mean that it must have a high floor. The result is that the 

Impugned Provisions capture a broad range of conduct beyond their intended scope. They are 

overbroad and violate s. 7 of the Charter. 

6. Furthermore, the Impugned Provisions do not achieve their objective. Rather than 

ensuring consistently higher sentences for the targeted offences, the Impugned Provisions 

remove the middle of the range of available sanctions. Sentencing judges remain free to impose a 

sentence above or below a conditional sentence.  Some judges — concerned about the unfairness 

of sending certain offenders to jail but constrained by the unavailability of conditional sentences 

— have opted to sentence offenders caught by these provisions to other forms of non-custodial 

sentence, such as a suspended sentence with probation. Far from promoting consistency and 

clarity in the sentencing process, the Impugned Provisions send the confused message that some 

offenders will be punished more harshly but others more leniently than before. 

7. The Impugned Provisions also violate s. 15 of the Charter. The Gladue framework aims 

to achieve substantive equality in sentencing and to combat the national crisis of Indigenous 

overincarceration. The Gladue principles instruct trial judges to consider an Indigenous 

offender’s circumstances and restorative justice alternatives to incarceration. The Gladue 

 
2 Criminal Code, s. 718.2(e). 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec718.2
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framework requires judges to address systemic discrimination faced by Indigenous offenders (to 

the extent that this is possible within the sentencing process). Removing conditional sentences 

from the sentencing court’s kit deprives them of an indispensable tool for giving effect to the 

Gladue principles. The Impugned Provisions strike at the core of the Gladue framework and 

leave Indigenous offenders exposed to the discrimination that it was designed to address.   

8. Crafting a proportionate sentence requires sentencing judges to account for the gravity of 

the offence and the circumstances of the offender. The Impugned Provisions tie the hands of 

sentencing judges at both ends of this inquiry. The Impugned Provisions pre-empt any 

meaningful assessment of the gravity of an offence by imposing a blanket rule that deems an 

offence to be serious based solely on its maximum sentence, and leaves no room for the 

consideration of the type of conduct at issue, the circumstances in which it was committed, or the 

consequences for the victim or community. At the same time, the Impugned Provisions keep a 

sentencing judge from tailoring a sentence to the circumstances of the offender. For offenders 

similar to Ms. Sharma, jail will be the only option no matter how compelling their individual 

circumstances. In so doing, the Impugned provisions frustrate Parliament’s stated objective and 

perpetuate systemic inequality in the sentencing process. This Court ought to affirm the Court of 

Appeal’s  decision to strike down the Impugned Provisions.

B. Background

9. On June 27, 2015, Ms. Sharma arrived at Pearson International Airport from Surinam. A

CBSA inspection discovered two bags of cocaine concealed in the lining of her suitcase. Ms.

Sharma was arrested and confessed that she had been paid $20,000 to transport the suitcase.3 She

pleaded guilty to importing almost 2kg of cocaine into Canada contrary to s. 6(1) of the

Controlled Drugs and Substances Act (“CDSA”).

10. At the time of the incident, Ms. Sharma was 20 years old. She was behind on rent and

facing eviction. Her boyfriend told her that he could help with the money if she did something in

3 Sentencing Decision at paras. 3-7, AR, Vol. I, Tab 1, p. 5. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par3
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return. He proposed to pay her to take a vacation and return with a suitcase. She did not want to 

participate but was desperate to avoid homelessness for her and her daughter.4 

11. Ms. Sharma is a member of the Saugeen First nation.5 The sentencing judge described 

her personal history as “a constellation of classic Gladue factors.”6 Her grandmother attended 

residential schools. Ms. Sharma was raised by her grandmother after her father was deported 

from Canada and imprisoned for murder. When she was 13 years old, she was raped by two men 

while walking home. She left school in grade 8 and ran away from home. She began to abuse 

drugs and alcohol. At age 15, she was working as a sex worker. She has struggled with 

depression and anxiety and repeatedly attempted suicide. She enrolled in a high school but 

dropped out when she could not afford the $400 school uniform. At age 17, she gave birth to her 

daughter, whom she is raising as a single mother.7  

12. Although Ms. Sharma’s upbringing was full of tragedy, the sentencing judge refused to 

characterize it as exceptional. He noted that many Indigenous offenders face similar challenges.8  

C. The Sentencing Decision 

13. Ms. Sharma sought a conditional sentence. A conditional sentence was statutorily 

unavailable, both because of the Impugned Provisions and because of the two-year mandatory 

minimum sentence under s. 6(3)(a.1) of the CDSA. The sentencing judge struck down the 

mandatory minimum as grossly disproportionate under s. 12 of the Charter. The PPSC has not 

challenged this holding. The PPSC ultimately conceded that a reformatory sentence was 

appropriate in light of Ms. Sharma’s circumstances and sought a sentence of 18 months in prison.9 

 
4 Sentencing Decision at paras. 8, 266, AR, Vol. I, Tab 1, pp. 5-6, 101-102. 
5 Gladue Report, Ex. 9, p. 2, ONCA Appeal Book (“ONCA-AB”), Vol. III, Tab 14, p. 1819. 
6 Sentencing Decision at para. 266, AR, Vol. I, Tab 1, pp. 101-102. 
7 Sentencing Decision at paras. 16-17, AR, Vol. I, Tab 1, p. 8; Gladue Report, Ex. 9, p. 15-18, 
ONCA-AB, Vol. III, Tab 14, pp. 1832-1835. 
8 Sentencing Decision at para. 144, AR, Vol. I, Tab 1, p. 68. 
9 Sentencing Decision at para. 35, AR, Vol I, Tab 1, p. 17. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par8
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par266
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par266
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par16
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par144
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par25
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14. Ms. Sharma also challenged the restrictions on conditional sentences for offences 

punishable by a maximum of 14 years or life in s. 742.1(c) of the Criminal Code.10 The 

sentencing judge rejected the s. 15 claim on the ground that s. 742.1(c) did not draw a relevant 

distinction based on Indigenous status. He reached this conclusion for two reasons. First, he held 

that there was no statistical information that Indigenous offenders were more likely to be charged 

with the offences caught by s. 742.1(c).11 Second, he noted that a judge retains discretion to 

impose a suspended sentence with probation in an appropriate case.12 

15. The sentencing judge suggested (without expressly stating) that Ms. Sharma would have 

received a conditional sentence if that option were available, stating that, prior to 2012, offenders 

in Ms. Sharma’s position “would have been eligible for, and did in appropriate cases, receive a 

conditional sentence disposition. Now…a sentencing court has no resort to the option of 

imposing imprisonment on a conditional basis.”13 Having noted that a conditional sentence was 

unavailable, the sentencing judge then stated that “a sentence of less incarceration than a global 

sentence of 18 months would not amount to a fit sentence.”14 Read in context, this was not (as 

the PPSC submits) a statement by the sentencing judge that a conditional sentence was unfit.15 

The sentencing judge made this comment only after having held that a conditional sentence was 

barred by statute. In other words, the sentencing judge found that based on the available 

sentencing options, jail time was required. The sentencing judge ultimately sentenced Ms. 

Sharma to 18 months in prison, less one month for pre-sentence custody and other factors.16 

D. The Court of Appeal’s Decision 

16. At the outset of the hearing of the appeal, Crown counsel objected to Ms. Sharma 

advancing arguments under s. 7 of the Charter on the grounds that these arguments had been 

raised but not pursued before the sentencing court. The Court of Appeal noted that the s. 7 

 
10 Notice of Application and Constitutional Question, Ex. 5, ONCA-AB, Vol. III, Tab 10, 
pp. 1803-1804. 
11 Sentencing Decision at para. 257, AR, Vol I, Tab 1, p. 99. 
12 Sentencing Decision at paras. 258-261, AR, Vol I, Tab 1, pp. 100-101. 
13 Sentencing Decision at para. 242, AR, Vol I, Tab 1, p. 96. 
14 Sentencing Decision at paras. 264-266, AR, Vol I, Tab 1, pp. 101-102. 
15 Appellant’s Factum at para. 42. 
16 Sentencing Decision at paras. 267-268, AR, Vol I, Tab 1, pp. 102-103. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par257
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par258
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par242
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par264
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par264
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argument had been dropped only after the close of evidence and that the PPSC conceded it would 

suffer no prejudice. In light of the public interest of adjudicating the s. 7 issue on the merits (and 

on a complete record, which the Court had before it here), the Court unanimously dismissed the 

PPSC’s objection in an oral ruling, with reasons to follow.17 That ruling has not been appealed. 

17. The Court of Appeal also permitted Ms. Sharma, with the PPSC’s consent, to expand her 

constitutional challenge to include s. 742.1(e)(ii) for the first time on appeal.18 The PPSC now 

asserts that s. 742.1(e)(ii) does not apply to importing cocaine because s. 742.1(e)(ii) restricts 

conditional sentences for drug offences punishable by a maximum sentence of 10 years, whereas 

importing cocaine is punishable by life.19 The PPSC’s interpretation of s. 742.1(e)(ii) is 

implausible. Parliament cannot have intended to restrict conditional sentences for offences 

punishable by precisely 10 years but not more than 10 years. There is no reason for this Court to 

depart from the substantial authority that has found that s. 742.1(e)(ii) excludes all Schedule I 

drug importing and trafficking offences.20 

18. The majority held that the Impugned Provisions infringed s. 15 of the Charter. Although 

facially neutral, they draw a distinction based on race by denying Indigenous offenders the 

protection of the Gladue framework. The Gladue framework requires sentencing courts to 

consider the unique systemic factors which may have played a part in bringing a particular 

Indigenous offender before the courts, and crafting a remedial sanction that is appropriate in light 

of those factors. Conditional sentences are a tool specifically designed to carry out this mandate. 

By removing conditional sentences for a wide range of offences, the Impugned Provisions 

interfere with the proper functioning of the Gladue framework, thereby exacerbating the 

historical disadvantage faced by Ms. Sharma as an Indigenous offender.21 The dissent accepted 

 
17 CA Reasons at paras. 134-137, AR, Vol. I, Tab 2, pp. 160-162. 
18 CA Reasons at para. 3 and footnote 1, AR, Vol. I, Tab 2, p. 107. 
19 Appellant’s Factum at para. 20. 
20 R. v. Voong, 2015 BCCA 285 at para. 3; R. v. Geiger, 2016 ABCA 337 at paras. 1, 9; R. v. 
Neary, 2017 SKCA 29 at paras. 1, 4, 22; R. v. Picard, 2016 BCSC 2052 at para. 9. 
21 CA Reasons at paras. 70-76,131-132 , AR, Vol. I, Tab 2, pp. 132-135, 159-160. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par134
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par3
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#Forward_fnref_fnr-1
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca285/2015bcca285.html
http://canlii.ca/t/gjnwp#par3
https://www.canlii.org/en/ab/abca/doc/2016/2016abca337/2016abca337.html
http://canlii.ca/t/gvclj#par1
http://canlii.ca/t/gvclj#par9
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html?autocompleteStr=2017%20SKCA%2029&autocompletePos=1
http://canlii.ca/t/h3h0m#par1
http://canlii.ca/t/h3h0m#par4
http://canlii.ca/t/h3h0m#par22
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc2052/2016bcsc2052.html
http://canlii.ca/t/gvsmg#par9
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par70
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par131
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that the majority correctly applied this Court’s most recent s. 15 jurisprudence, but maintained 

that this jurisprudence is flawed.22 

19. The majority also held that the Impugned Provisions infringed s. 7 because they were 

overbroad. It held that the Impugned Provisions were poorly tailored and so would impact 

offenders the provisions were never intended to capture.23 The majority held that maximum 

sentence is not a reasonable proxy for the seriousness of an offence.24 The dissenting judge 

would have rejected the s. 7 overbreadth argument.25 Both the majority and the dissent rejected 

Ms. Sharma’s argument that the Impugned Provisions were arbitrary.26 

20. The majority held that the Impugned Provisions could not be justified under s. 1. The 

Impugned Provisions are not minimally impairing and their deleterious effects outweigh any 

salutary effects.27 The dissenting judge would have found any infringement to be justified.28 

21. The majority held that Ms. Sharma was a “prime candidate” for a conditional sentence in 

light of the circumstances of her offence and the application of the Gladue factors, and granted a 

declaration that a conditional sentence of 24 months less a day was the appropriate sentence.29 

PART II - RESPONSE TO QUESTIONS IN ISSUE 

22. The issues on this appeal should be answered as follows: 

a. Do the Impugned Provisions infringe s. 7 of the Charter? Yes. 

b. Do the Impugned Provisions infringe s. 15 of the Charter? Yes. 

c. If so, can the infringements be justified under s. 1 of the Charter? No. 

 
22 CA Reasons at paras. 189, 220-225, 232-233, AR, Vol. I, Tab 2, pp. 184-185, 198-201, 203-
204. 
23 CA Reasons at para. 161, AR, Vol. I, Tab 2, p. 174. 
24 CA Reasons at paras. 164-174, AR, Vol. I, Tab 2, pp. 175-180. 
25 CA Reasons at para. 274, AR, Vol. I, Tab 2, p. 220. 
26 CA Reasons at paras.150-152, 282, AR, Vol. I, Tab 2, pp. 168-169, 223. 
27 CA Reasons at paras. 178-179, AR, Vol. I, Tab 2, pp. 180-181. 
28 CA Reasons at paras. 266-280, AR, Vol. I, Tab 2, pp. 218-223. 
29 CA Reasons at paras. 88, 183-184, AR, Vol. I, Tab 2, pp. 139-140, 182. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par189
http://canlii.ca/t/j8tgz#par220
http://canlii.ca/t/j8tgz#par232
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par161
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par164
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par274
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par282
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par282
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par274
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par274
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par282
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par88
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html#par183
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PART III - STATEMENT OF ARGUMENT 

A. The Impugned Provisions Infringe Section 7 

23. The parties agree that the Impugned Provisions deprived Ms. Sharma of liberty by 

requiring the sentencing judge to impose a jail sentence.30 The issue before the Court is whether 

the deprivation was in accordance with the principles of fundamental justice. 

i. The Impugned Provisions Are Overbroad 

24. The majority in the Court of Appeal rightly held that the Impugned Provisions were 

overbroad. Overbreadth deals with a law that is “so broad in scope that it includes some conduct 

that bears no relation to its purpose.”31 At its core, overbreadth addresses the situation where 

there is no rational connection between the purposes of the law and some, but not all, of its 

impacts.32 This test requires the court to identify both the purpose of the legislation and its scope. 

If the legislative scope exceeds what can rationally be justified by reference to the legislative 

purpose, then the legislation is overbroad.33 It is not necessary for Ms. Sharma to demonstrate 

that the Impugned Provisions are overbroad as they apply to her (although they are). It is 

sufficient that they are overbroad in respect of other reasonably foreseeable situations.34 

a) The Legislative Purpose Was To Punish Serious Offences 

25. Both the majority and the dissent in the Court of Appeal correctly characterized the 

legislative purpose as being “to maintain the integrity of the justice system by ensuring that 

offenders who commit serious offences receive prison sentences.”35 The Court of Appeal applied 

the framework from Safarzadeh-Markhali to identify the legislative purpose, with particular 

emphasis on the legislative history of the SSCA.36 This characterization achieves the appropriate 

level of generality, which “resides between the statement of an ‘animating social value’ — which 
 

30 CA Reasons at para. 139, AR Vol. I, Tab 2, p. 162. 
31 Canada (Attorney General) v. Bedford, 2013 SCC 72 at paras. 112-113; Ewert v. Canada, 
2018 SCC 30 at para. 71. 
32 Canada (Attorney General) v. Bedford, 2013 SCC 72 at para.112-113; R. v. Safarzadeh-
Markhali, 2016 SCC 14 at paras. 50-51. 
33 R. v. Moriarty, 2015 SCC 55 at para. 2. 
34R. v. Appulonappa, 2015 SCC 59 at paras. 26-28.  
35 CA Reasons at paras. 143-148, 268, 282., AR, Vol. I, Tab 2, pp. 164-167, 218, 223. 
36 Ibid., citing R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 31. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par139
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par112
https://www.canlii.org/en/ca/scc/doc/2018/2018scc30/2018scc30.html?autocompleteStr=2018%20SCC%2030&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc30/2018scc30.html?autocompleteStr=2018%20SCC%2030&autocompletePos=1#par71
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par112
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15860/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15860/index.do#par50
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1#par2
https://www.canlii.org/en/ca/scc/doc/2015/2015scc59/2015scc59.html?autocompleteStr=2015%20SCC%2059&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc59/2015scc59.html?autocompleteStr=2015%20SCC%2059&autocompletePos=1#par26
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par143
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par268
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par282
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali%20SCC&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali%20SCC&autocompletePos=1#par31
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is too general — and a narrow articulation” that amounts to a virtual repetition of the challenged 

provision, divorced from its context.37   

26. The clearest articulation of the purpose of the Impugned Provisions is found in the 

government’s explanation for the proposed amendments in parliamentary debates. The Minister 

of Justice, Rob Nicholson, explained that the purpose of the Impugned Provisions was “[to] 

prevent the use of conditional sentences for serious violent and property crimes.”38 The 

Parliamentary Secretary to the Minister of Justice further elaborated that: “[t]his government is 

addressing the concerns of Canadians who no longer want to see conditional sentences used for 

serious crimes, whether they are violent crimes or property crimes.”39 The Minister of Justice 

told the Justice Committee “the bill is very specific that with the most serious offences within the 

Criminal Code, you will not be eligible to go home afterward. There are and will continue to be 

serious consequences.”40 He later reiterated this point before the House of Commons: 

Our act would ensure that serious offences, including serious property offences like 
arson, would…not result in house arrest. This would ensure that jail sentences for such 
offences are served in jail.41 

27. The PPSC argues that the Court of Appeal erred in defining the legislative purpose and 

asserts that it should have adopted the Saskatchewan Court of Appeal’s articulation of the 

legislative purpose in Neary.42 There, the Court described the purposes of the Impugned 

Provisions as: (a) providing consistency and clarity in sentencing; (b) promoting public safety; 

(c) emphasizing denunciation and deterrence in sentencing for the identified offences; and (d) 

treating non-violent serious offences as serious offences for sentencing purposes.43 The PPSC 

 
37 R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 27, citing R. v. Moriarty, 2015 SCC 55 at 
para. 28. 
38 Canada, House of Commons, Debates, 41st Parl., 1st Sess., Vol. 146, No. 17 (September 21, 
2011) at pp. 1298-1299. 
39 Canada, House of Commons, Debates, 41st Parl., 1st Sess., Vol. 146, No. 17 (September 21, 
2011) at pp. 1316-1318. 
40 Canada, House of Commons, Standing Committee on Justice and Human Rights, Evidence, 
41st Parl., 1st. Sess., No. 4 (October 6, 2011) at p. 5. 
41 Canada, House of Commons, Debates, 41st Parl., 1st Sess., Vol. 146, No. 90 (March 6, 2012), 
at p. 5837 [emphasis added]. 
42 Appellant’s Factum at paras. 65-66. 
43 R. v. Neary, 2017 SKCA 29 at para. 35 (leave to appeal ref’d [2017] SCCA No 254). 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali%20SCC&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali%20SCC&autocompletePos=1#par31
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1#par28
https://www.ourcommons.ca/DocumentViewer/en/41-1/house/sitting-17/hansard
https://www.ourcommons.ca/DocumentViewer/en/41-1/house/sitting-17/hansard
https://www.ourcommons.ca/DocumentViewer/en/41-1/house/sitting-17/hansard
https://www.ourcommons.ca/DocumentViewer/en/41-1/house/sitting-17/hansard
https://www.ourcommons.ca/DocumentViewer/en/41-1/JUST/meeting-4/evidence
https://www.ourcommons.ca/DocumentViewer/en/41-1/house/sitting-90/hansard
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html?autocompleteStr=2017%20SKCA%2029&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html?autocompleteStr=2017%20SKCA%2029&autocompletePos=1#par35
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asserts that the formulation used by the Court of Appeal is “unduly narrow,”44 and neglects the 

first and third broad sub-purposes listed in Neary.45  

28. There is no material difference between the two articulations of the legislative purpose. 

The Court of Appeal’s formulation is simply a pithy restatement of the Neary purposes. If 

anything, the Court of Appeal’s formulation is broader: “maintaining the integrity of the justice 

system” encompasses the four sub-purposes identified by the Neary Court. While the Neary 

Court did not expressly include the qualifier that the Impugned Provisions achieve these sub-

purposes by targeting only serious offences, this is necessarily implied. The PPSC itself states in 

its factum that the purpose of the Impugned Provisions is “to prioritize clarity and consistency as 

well as to establish the paramountcy of denunciation and deterrence in sentencing for the most 

objectively grave offences”46 or ”[to ensure] paramountcy of denunciation and deterrence for 

more serious types of offences.”47  

b) The Impugned Provisions Exceed Their Legislative Purpose 

29. The legislative purpose behind the Impugned Provisions was for more serious offences to 

be punished more seriously — i.e., with jail time. The Impugned Provisions go beyond what is 

reasonably necessary to achieve that purpose because they also restrict conditional sentences for 

offences that are less serious. This Court noted in Ipeelee that there is no general purpose 

definition of “serious offences” in the Criminal Code.48 It falls to Parliament to determine which 

specific offences are sufficiently serious to warrant exclusion from the conditional sentence 

regime. The question is not whether Parliament has chosen the least restrictive means, but 

whether the chosen means infringe life, liberty or security of the person in a way that has no 

connection or is disproportionate to the mischief contemplated by the legislature.49 This requires 

that Parliament’s chosen means be “reasonably necessary” to achieve its objective.50  

 
44 Appellant’s Factum at para. 66. 
45 Appellant’s Factum at paras. 68-70. 
46 Appellant’s Factum at para. 69. 
47 Appellant’s Factum at para. 70. 
48 R. v. Ipeelee, 2012 SCC 13 at para. 86. 
49 Carter v. Canada, 2015 SCC 5 at para. 85. 
50 R. v. Safarzadeh-Markhali, 2016 SCC 14 at paras. 50-51. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=r%20v%20ipeelee%20scc&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=r%20v%20ipeelee%20scc&autocompletePos=1#par86
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=2015%20SCC%205&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=2015%20SCC%205&autocompletePos=1#par85
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markhali&autocompletePos=1#par50
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30. There are many reasonable ways to identify serious offences. Offences with 

constitutionally valid mandatory minimums are so serious that even on sympathetic facts, the 

minimum is appropriate.51 Certain offences are punished more severely because they involve a 

heightened degree of fault. Other offences are marked by aggravating factors related to the 

consequences of the offence (causing bodily harm, causing death, etc.). For some offences, like 

assault and sexual assault, Parliament has classified tiers of severity, which makes it possible to 

isolate conduct on the serious end of the spectrum. Certain types of offences involve aggravating 

features (such as terrorism) that render them more serious.  

31. Instead of using any of these approaches, Parliament took a shortcut by using maximum 

sentence as a proxy for the seriousness of an offence. But maximum sentence is not a rational 

proxy for the seriousness of an offence. When Parliament enacts a high maximum sentence, this 

indicates that the offence is potentially serious (depending on the facts of the case). It does not 

indicate that the offence is necessarily serious. This Court has held that “[a] maximum penalty of 

any kind will by its nature be imposed only rarely.”52 A maximum sentence says nothing about 

how serious an offence is on average or at the low to mid-range of cases. All it says is that there 

are some exceptional circumstances in which a severe penalty may be appropriate. It is not 

logical to punish one person who commits an offence at the low end of the spectrum more 

harshly because a different person might commit an offence at the high end of the spectrum. 

32. The Minister of Justice told the Justice Committee that the Impugned Provisions targeted 

“the most serious offences within the Criminal Code.”53 But in reality, s. 742.1(c) acts as a 

dragnet that captures any criminal offence punishable by up to 14 years or life. The list of 

offences punishable by 14 years or life captures a staggering array of conduct.54 The list includes 

 
51 See, e.g., R. v. Latimer, [2001] 1 S.C.R. 3, 2001 SCC 1. 
52 R. v. Cheddesingh, 2004 SCC 16 at para. 1; R. v. Buffone, 2021 ONCA 825 at para. 41. 
53 Canada, House of Commons, Standing Committee on Justice and Human Rights, Evidence, 
41st Parl., 1st. Sess., No. 4 (October 6, 2011) at p. 5. 
54 Library of Parliament, “Bill C-16’s Proposed Additions to the List of Criminal Code Offences 
for Which a Conditional Sentence is not Available”, Appendix included in Legislative Summary 
for Bill C-16, Publication No. 40-3-C16-E (April 28, 2010); PPSC Deskbook, §6.3, “Statutory 
Restrictions on the Use of Conditional Sentences” (March 1, 2014), Appendix A “Non-Criminal 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1836/index.do
https://www.canlii.org/en/ca/scc/doc/2004/2004scc16/2004scc16.html?autocompleteStr=2004%20SCC%2016&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2004/2004scc16/2004scc16.html?autocompleteStr=2004%20SCC%2016&autocompletePos=1#par1
https://www.canlii.org/en/on/onca/doc/2021/2021onca825/2021onca825.html?autocompleteStr=R%20v%20buffone%202021%20ONCA&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2021/2021onca825/2021onca825.html?autocompleteStr=R%20v%20buffone%202021%20ONCA&autocompletePos=2
https://www.ourcommons.ca/DocumentViewer/en/41-1/JUST/meeting-4/evidence
https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/LegislativeSummaries/403C16E#appendix
https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/LegislativeSummaries/403C16E#appendix
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p6/ch03.html?wbdisable=true#section_4
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dozens of offences covering, for example, forging a passport, possession of counterfeit money, 

as well as Competition Act offences like price-fixing, false advertising, and deceptive 

telemarketing.55 Despite a theoretical maximum of 14 years, in practice sentences are much 

lower. The harshest sentence counsel could find for any of these five offences was two years.56  

33. For the offences caught by s. 742.1(c), some are subject to mandatory minimums and so 

were always ineligible for conditional sentences (by virtue of s. 742.1(b)). This means that the 

real impact of s. 742.1(c) is on offences without a mandatory minimum sentence. Thus, 

s. 742.1(c) impacts offences with a range of sanction from no minimum at all to a maximum of 

14 years or life. In addition to the offences discussed above, this group includes perjury, fraud 

over $5,000, extortion, and manslaughter (among many others).57 The only feature unifying 

these offences is the broad spectrum of circumstances in which they can be committed. The 

spectrum ranges from borderline criminal misconduct at the low end to extremely serious crimes 

at the high end. For example, manslaughter covers a range of conduct from “near accident” to 

“near murder.”58 Fraud over $5,000 covers everything from a social benefits fraud of a few 

 
Code Offences Punishable by a Maximum Sentence of 14 Years”, Appendix B “Non-Criminal 
Code Offences Punishable by a Maximum Sentence of Life”. 
55 Criminal Code, s. 57 (forging a passport), s. 450 (possession of counterfeit money); 
Competition Act, s. 45(1)-(2) (price-fixing); s. 52(1), (5) (misleading advertising), s. 52.1(3), (9) 
(deceptive tele-marketing). 
56 R. v. Misiurak (unreported); see Competition Bureau, “Jail Sentence Ends Bureau Case on 
Fraudulent, Misleading Telemarketing Calls” (March 26, 2018). 
57 Criminal Code, ss. 131-132 (perjury); s. 380(1)(a) (fraud over $5,000; two-year minimum 
where value exceeds $1 million (s. 380(1.1))); s. 346 (extortion); s. 222(5) (manslaughter). 
58 R. v. LaBerge, 1995 ABCA 196, at para. 6; see e.g. R. v. Hariczuk, [1999] O.J. No. 3110 

(ONCJ), Respondent’s Book of Authorities (“RBOA”) Tab 1 (conditional sentence imposed 

where the six-year old son died after drinking a fruit juice his father had mixed with methadone 

and left in the fridge); R. v. Lam, 2004 ABQB 78 (conditional sentence imposed in a criminal 

negligence case on defendant babysitter where 8-month old baby died, apparently after being 

dropped on her head). 

https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p6/ch03.html?wbdisable=true#section_4
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p6/ch03.html?wbdisable=true#section_5
https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p6/ch03.html?wbdisable=true#section_5
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec57
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec450
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-34/latest/rsc-1985-c-c-34.html#sec45
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-34/latest/rsc-1985-c-c-34.html#sec52
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-34/latest/rsc-1985-c-c-34.html#sec52.1
https://www.canada.ca/en/competition-bureau/news/2018/03/jail-sentence-ends-bureau-case-on-fraudulent-misleading-telemarketing-calls.html
https://www.canada.ca/en/competition-bureau/news/2018/03/jail-sentence-ends-bureau-case-on-fraudulent-misleading-telemarketing-calls.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec131
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec380
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec346
https://www.canlii.org/en/ab/abca/doc/1995/1995abca196/1995abca196.html?autocompleteStr=R.%20v.%20LaBerge%2C%201995%20ABCA%20196&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/1995/1995abca196/1995abca196.html?autocompleteStr=R.%20v.%20LaBerge%2C%201995%20ABCA%20196&autocompletePos=1#par6
https://www.canlii.org/en/ab/abqb/doc/2004/2004abqb78/2004abqb78.html?autocompleteStr=2004%20ABQB%2078&autocompletePos=1


13 

 

  

thousand dollars59 to a multi-million dollar Ponzi scheme.60 For these “broad spectrum” 

offences, whether a particular case is serious cannot be determined in the abstract. Parliament 

chose not to divide these offences into narrower subcategories or to limit sentencing discretion. 

Instead, it left the task of determining the gravity of the offence to the courts, to be determined 

based on the facts of each case. Section 742.1(c) subverts Parliament’s original intent to 

designate these offences as “broad spectrum” offences by instead treating them as though they 

are inherently serious. 

34. Although s. 742.1(e)(ii) limits its scope to a narrower category of conduct (drug 

offences), it also targets a broad spectrum of conduct. The sentencing judge noted that the 

provision applies equally to a minor player in a conspiracy, an offender who operates on an 

honestly held mistaken belief about the nature of the drugs imported, and an offender who is 

coerced to a level just short of duress.61 These reasonable hypotheticals are not far-fetched but 

are borne out in reality. As the expert evidence in this case shows, Indigenous female offenders 

who commit drug offences overwhelmingly commit those offences in circumstances of poverty 

or coercion.62 Section 742.1(e)(ii) draws no distinction between type of drug being trafficked or 

the quantum.63 The exclusion applies equally to the high-level cocaine trafficker as it does to the 

hypothetical offender that this Court described in R. v. Smith, who returned from spring break 

with a single marijuana joint in their pocket.64 Both of these offenders are equally ineligible for a 

 
59 R. v. M.F.G., 2019 BCPC 186 at paras.7, 78 (suspended sentence with two years’ probation for 

offender who received approximately $1,000 per month in social assistance despite having 

employment income). 
60 R. v. Reeve, 2020 ONCA 381 at paras. 1-2. 
61 Sentencing Decision at paras. 172-173, 178-179, 201-214, AR, Vol. I, Tab 1, pp. 76, 78-79, 
85-89 (discussing reasonable hypotheticals). 
62 Willsay of Dr. Murdocca at paras. 28-29, ONCA-AB, Vol. III, Tab 8, pp. 1777-1778. 
63 With few exceptions, drug offences are caught by s. 742.1(e)(ii). See CDSA, s. 5(3)(a) and 

s. 6(3)(a) (maximum life imprisonment for trafficking or importing a Schedule I or II substance 

in any amount); s. 5(3)(b)(i) and s. 6(3)(b)(ii) (maximum 10 years where by indictment for 

trafficking or importing a Schedule III or V substance). 
64 R. v. Smith, [1987] 1 S.C.R. 1045 at 1053,1078-1079. 

https://www.canlii.org/en/bc/bcpc/doc/2019/2019bcpc186/2019bcpc186.html
https://www.canlii.org/en/bc/bcpc/doc/2019/2019bcpc186/2019bcpc186.html#par7
https://www.canlii.org/en/bc/bcpc/doc/2019/2019bcpc186/2019bcpc186.html#par78%5D
https://www.canlii.org/en/on/onca/doc/2020/2020onca381/2020onca381.html?searchUrlHash=AAAAAQAZZnJhdWQgQU5EIDM4MCBBTkQgbWlsbGlvbgAAAAAB&resultIndex=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca381/2020onca381.html#par1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par172
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par178
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par201
https://www.canlii.org/en/ca/laws/regu/sor-97-234/latest/sor-97-234.html#sec5
https://www.canlii.org/en/ca/laws/regu/sor-97-234/latest/sor-97-234.html#sec6
https://www.canlii.org/en/ca/laws/regu/sor-97-234/latest/sor-97-234.html#sec5
https://www.canlii.org/en/ca/laws/regu/sor-97-234/latest/sor-97-234.html#sec6
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.html?autocompleteStr=%5B1987%5D%201%20S.C.R.%201045&autocompletePos=1
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conditional sentence.65 While the Smith hypothetical offender could still qualify for a suspended 

sentence, the example illustrates that there is nothing inherent in importing cannabis that renders 

it unsuitable for conditional sentences.  

35. The restrictions on conditional sentences imposed by the SSCA are unique in that they are 

the only legislative measure by which Parliament has purported to restrict a person’s physical 

liberty based solely on the potential maximum sentence. The PPSC notes that Parliament has 

used maximum sentence as a measure of an offence’s gravity in other contexts. The examples 

fall into two categories: 

(1) Procedural Protections: In some cases, Parliament uses maximum sentence to 

determine the availability of procedural protections. The PPSC notes that s. 11(f) of the 

Charter guarantees the right to a jury trial only with respect to offences punishable by a 

maximum sentence of five years or more, and that preliminary inquiries are now 

available to accused charged with an offence punishable by up to 14 years or life.66 This 

is perfectly logical. Since the outcome is not known in advance, the greater the potential 

jeopardy faced by the accused, the greater the procedural safeguards that should be 

available. While it is rational for Parliament to use maximum sentence to enhance the 

procedural protections available to an accused, it does not follow that it may use 

maximum sentence to deprive an offender of their liberty. 

(2) Collateral Consequences: Parliament has also used maximum sentence as a basis 

for regulating criminal records and collateral consequences of conviction. Conditional 

and absolute discharges are unavailable for offences punishable by a maximum sentence 

 
65 Although cannabis possession, production and cultivation have been partly decriminalized, the 

reasonable hypothetical offender from Smith would still be ineligible for a conditional sentence.  

Under the Cannabis Act, distribution, sale and importing of cannabis without a licence carry a 

maximum sentence of 14 years.  See Cannabis Act, S.C. 2018, c. 16, s. 9(5) (distribution), 

s. 10(5) (sale), s. 11(3) (importation), s. 12(9) (production and cultivation).  
66 Criminal Code, s. 535. 

https://laws-lois.justice.gc.ca/eng/acts/C-24.5/FullText.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec535
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of 14 years or life.67 Without foreclosing the possibility of a future challenge to this limit, 

there is an important difference — imprisonment. This limit on the availability of 

discharges does not restrict an offender’s physical liberty. The only material difference 

between a conditional discharge and a suspended sentence is the fact of a conviction 

being entered.68 Similarly, the Criminal Records Act uses maximum sentence as a basis 

to limit eligibility for a record suspension.69 Maximum sentence is also used as a measure 

of seriousness with respect to forfeiture provisions relating to criminal organizations. 

These consequences are not as serious as those engendered by the Impugned Provisions 

and are not subject to the same exacting scrutiny under s. 7. 

36. Maximum sentence is also used in the immigration context to determine inadmissibility 

to Canada by reason of “serious criminality.”70 This Court upheld this legislation thirty years ago 

in Chiarelli.71 Though not involving a deprivation of physical liberty, a finding of inadmissibility 

is a serious collateral consequence. However, the majority rightly held that Chiarelli is of limited 

assistance. Chiarelli pre-dated this Court’s recognition of overbreadth as a principle of 

fundamental justice.72 It is questionable whether Chiarelli would be decided the same way today. 

c) The PPSC’s Arguments Are Circular 

37. The heart of the PPSC’s objection to the majority’s s. 7 analysis73 — and of the dissent in 

the Court of Appeal74 — is that Parliament made a categorical normative judgment that all 

offences caught by the Impugned Provisions are serious offences. As the majority in the Court of 

Appeal explained, the PPSC’s approach misconceives the sentencing process.75 Sentencing is an 

inherently contextual process tied to the circumstances of a given case. It is not coherent to speak 

of the “seriousness” of an offence in abstracto, i.e. without reference to the actual conduct 

 
67 Criminal Code, s. 730(1). 
68 R. v. Mattison, 2011 ONCJ 98 at para. 33. 
69 Criminal Records Act, s. 4(2)(b).  
70 Immigration Refugee Protection Act, s. 36(1)(a).  
71 Canada v. Chiarelli, [1992] 1 S.C.R. 711. 
72 See R. v. Heywood, [1994] 3 S.C.R. 761 at 790-794. 
73Appellant’s Factum at para.72. 
74 CA Reasons at para. 274, AR, Vol. I, Tab 2, p. 220. 
75 CA Reasons at para. 283, AR, Vol. I, Tab 2, pp. 223-224. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec730
https://canlii.ca/t/fkd7m
https://www.canlii.org/en/on/oncj/doc/2011/2011oncj98/2011oncj98.html#par33
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-47/latest/rsc-1985-c-c-47.html#sec4
https://www.canlii.org/en/ca/laws/stat/sc-2001-c-27/latest/sc-2001-c-27.html#sec36
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii87/1992canlii87.html
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii34/1994canlii34.html?autocompleteStr=%5B1994%5D%203%20S.C.R.%20761&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par274
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par165
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caught by the offence provision. Offences are not metaphysical entities with an independent 

existence of their own. They are legal categories that prescribe sanctions for specified conduct. 

As such, it is only meaningful to call an offence “serious” to the extent that the underlying 

conduct is also serious. As this Court stated in Friesen: 

A proportionate sentence for a given offender and offence cannot be deduced from first 
principles; instead, judges calibrate the demands of proportionality by reference to the 
sentences imposed in other cases. Sentencing precedents reflect the range of factual 
situations in the world, embody the collective experience and wisdom of the judiciary, 
and are the practical expression of both parity and proportionality.76 

38. In determining a proportionate sentence, the sentencing court must consider the objective 

gravity of the offence.77 But the objective gravity of the offence depends on the circumstances of 

the offence. That is why the courts have developed sentencing ranges (or starting points) that 

recognize different categories within a given offence.78  

39. On the PPSC’s approach, the maximum sentence is taken to be a categorical 

determination by Parliament that the entire range of conduct caught by one section of the Code 

(no matter how broad) is deemed to be sufficiently serious that a conditional sentence should 

never be available. But this amounts to nothing more than a tautology: the offences are targeted 

by the Impugned Provisions because they are serious and they are serious because they are 

targeted by the Impugned provisions. This collapses the distinction between the law’s purpose 

and scope, which is critical to a meaningful s. 7 analysis. This Court has recognized the 

importance of maintaining the distinction between the purpose of the law and the means chosen 

to achieve it.79 While the means chosen can shed light on the purpose of the law, “a narrow 

articulation of the purpose amounting to a virtual repetition of the challenged provision” risks 

eroding the distinction between ends and means and may “effectively foreclose any separate 

inquiry into the connection between them.”80  

 
76 R. v. Friesen, 2020 SCC 9, at para. 33. 
77 R. v. Friesen, 2020 SCC 9, at para. 30. 
78 R. v. Parranto, 2021 SCC 46 at para. 53. 
79 R. v. Moriarity, 2015 SCC 55, at para. 27; R. v. Safarzadeh-Markhali. 2016 SCC 14 at paras. 
25-28. 
80 R. v. Moriarity, 2015 SCC 55, at para. 28.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18238/index.do
https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html#par33
https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html#par30
https://www.canlii.org/en/ca/scc/doc/2021/2021scc46/2021scc46.html?autocompleteStr=parranto%202021&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2021/2021scc46/2021scc46.html?autocompleteStr=parranto%202021&autocompletePos=1#par53
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1#par27
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1#par28
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40. In Safarzadeh-Markhali,81 this Court considered a provision that denied enhanced 

sentencing credit to an offender who was refused bail because of previous convictions. Chief 

Justice McLachlin, writing for a unanimous Court, found that the legislative purpose was “to 

enhance public safety and security by increasing violent and chronic offenders’ access to 

rehabilitation programs.”82 The law was overbroad because it applied to offenders in 

circumstances that did not further the legislative purpose. The Chief Justice noted that the 

impugned law “is broadly worded … [and] catches any person denied bail primarily for a 

criminal record, without specifying or even broadly identifying the nature or number of offences 

that would warrant a s. 515(9.1) endorsement. The section may therefore ensnare persons whose 

imprisonment does not advance the purpose of the law.”83 The majority in the Court of Appeal 

noted that the Impugned Provisions are even less precisely tailored to their purpose.84  

41. Finally, there is no inconsistency between the reasoning of the majority and this Court’s 

decision in Friesen.85 There, the Court examined the significance of increases to the maximum 

sentence for sexual offences against children for the sentencing range as a whole. The Court held 

that maximum sentence is one indicator of the objective gravity of an offence and so “a decision 

by Parliament to increase maximum sentences for certain offences shows that Parliament wanted 

such offences to be punished more harshly.”86 Similarly, for two related offences, such as assault 

(maximum sentence of five years) and assault causing bodily harm (maximum sentence of ten 

years), the higher maximum sentence is an indication that Parliament views the latter offence as 

more serious.87 But the PPSC relies on Friesen for a very different proposition: that maximum 

sentence is a necessary and sufficient determinant of the “objective gravity” of an offence, such 

that offences with higher maximum sentences are inherently more serious. If that were true, it 

would mean that Parliament views misleading advertising (maximum sentence of 14 years) as 

 
81 CA Reasons at para. 160, AR, Vol. I, Tab 2, p. 173-174; R. v. Safarzadeh-Markhali, 2016 SCC 
14. 
82 R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 47. 
83 R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 53. 
84 CA Reasons at para. 161, AR, Vol. I, Tab 2, p. 174. 
85 R. v. Friesen, 2020 SCC 9 at paras. 95-97. 
86 Ibid. [citations omitted] 
87 Criminal Code, ss. 266, 267. 
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inherently more serious than sexual assault or assault causing bodily harm (maximum sentence 

of 10 years).88 This Court has never said any such thing.  

ii. The Impugned Provisions Are Arbitrary 

42. The Impugned Provisions are arbitrary in that they remove the middle of the range of 

available sentencing options, while leaving lesser non-custodial sanctions available. Far from 

furthering Parliament’s objective to send a clear message of deterrence and denunciation, the 

“missing middle” leads to haphazard and inconsistent sentencing. 

43. Arbitrariness under s. 7 “asks whether there is a direct connection between the purpose of 

the law and the impugned effect on the individual, in the sense that the effect on the individual 

bears some relation to the law’s purpose.”89 There must be a rational connection between the 

object of the measure that causes the s. 7 deprivation, and the limits it imposes on life, liberty, or 

security of the person.90 

44. As with overbreadth, the arbitrariness analysis therefore begins with a determination of 

the legislative purpose — “to maintain the integrity of the justice system by ensuring that 

offenders who commit serious offences receive prison sentences.”91 The means chosen to 

achieve this objective — restricting the availability of conditional sentences — thwarts the 

objective rather than advancing it. Ensuring that serious offences receive prison sentences would 

require eliminating all non-custodial sentencing options for the targeted offences. But that is not 

what the Impugned Provisions do. Instead, the Impugned Provisions knock out the middle of the 

range of available sanctions. This means that for a class of offenders for whom the proportionate 

sentence would have been a conditional sentence, the ultimate sentence will either be too high or 

too low depending on the particular sentencing judge’s preferences.  

45. Conditional sentences are a middle ground between a suspended sentence and a 

reformatory sentence. This Court explained in Proulx that suspended sentences are rehabilitative 
 

88 Criminal Code, ss.267, 271(a). 
89 Canada (Attorney General) v. Bedford, 2013 SCC 72 at paras. 107 and 111-13 [citations 
omitted] 
90 Ibid. 
91 CA Reasons at paras. 143-148, 282, AR, Vol. I, Tab 2, pp. 164-167, 223. 
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and may not include terms that are punitive. By contrast, conditional sentences may serve both 

rehabilitative and punitive purposes, and therefore include harsher terms than a suspended 

sentence.92 But a conditional sentence is more lenient than a jail sentence because the restriction 

on liberty and interference with private life is more limited for an offender serving a sentence in 

the community than for an offender who serves their sentence in an institutional setting.93 

Indeed, the B.C. Court of Appeal has held that incarceration (even on an intermittent basis) can 

be grossly disproportionate when compared with a conditional sentence given the much harsher 

nature of incarceration.94 For Ms. Sharma (and those similarly situated), the difference between a 

conditional sentence and incarceration means the difference of being separated for months from 

her young daughter, perpetuating the cycle of intergenerational trauma.95 This is not merely a 

difference in degree; it is a difference in kind in the severity of punishment.  

46. For the offences impacted by the Impugned Provisions, sentencing judges retain the 

discretion to impose sentences that would fall below a conditional sentence (such as a suspended 

sentence) or above a conditional sentence (imprisonment). The effect is a “missing middle” in 

the range of available sanctions. Eliminating the middle of this range does not advance any 

rational sentencing policy. Instead of bringing consistency and clarity to the sentencing regime, it 

sends the confused message that some offenders will be punished more harshly while others are 

punished less harshly. The point is well illustrated by the B.C. Court of Appeal’s decision in 

Voong involving “dial-a-dope” drug trafficking charges, with the Court upholding suspended 

sentences for three accused and sending the fourth to prison.96 

47. This “missing middle” argument previously came before this Court in Nur, a case about a 

firearms offence under s. 95 of the Criminal Code. The offence was subject to a minimum 

sentence of three years where prosecuted by indictment but to a maximum sentence of one year 

where prosecuted summarily, creating a “gap” of two years in the available range of prison 

 
92 R. v. Proulx, 2000 SCC 5 at paras. 29, 36. 
93 R. v. Proulx, 2000 SCC 5 at paras. 40-44; Tran v. Canada (Public Safety and Emergency 
Preparedness), 2017 SCC 50 at paras. 25-27. 
94 R. v. Swaby, 2018 BCCA 416 at paras. 85-87, leave to appeal ref’d, [2019] S.C.C.A. No. 17. 
95 Sentencing Decision at para. 266, AR, Vol. I, Tab 2, pp. 101-102. 
96 R. v. Voong, 2015 BCCA 285 at paras. 104-107. 
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terms.97 The majority of this Court struck down the mandatory minimum on s. 12 grounds and 

did not address the s. 7 arbitrariness argument. Justice Moldaver dissented on the s. 12 issue and 

would also have rejected the s. 7 arbitrariness challenge. However, he accepted that a gap in the 

range of available sanctions could give rise to arbitrariness.98 He held that the specific provision 

at issue in Nur was not arbitrary, but only because of a unique feature of the s. 95 offence. In 

particular, he held that there were two fundamentally different ways in which the offence could 

be committed: the standard case involving inherent danger that warranted a severe sanction; and 

a less serious licensing-type infraction for which summary conviction would be more 

appropriate.99 There is no equivalent dichotomy for the vast array of offences caught by the 

Impugned Provisions. The seriousness of those offences instead falls along a continuous 

spectrum of misconduct (there is no “licensing-type” equivalent of importing a Schedule I 

substance or committing fraud over $5,000).  

48. The Court of Appeal rejected Ms. Sharma’s arbitrariness argument, holding that the 

effect of eliminating conditional sentences was that sentencing judges would impose a more 

stringent, denunciatory and deterrent sentence, which would further the legislative objective 

(albeit in an uneven and overly broad way).100 There are three points to be made in response to 

this reasoning. 

49. First, although the majority’s analysis is theoretically sound, it does not match the 

practical reality of the sentencing landscape after the enactment of the SSCA. When considering 

the constitutional compliance of a legislative scheme, this Court considers both its theoretical 

and actual application.101 Theoretically, eliminating conditional sentences should result only in 

harsher sentences being imposed. This Court cautioned in Proulx that conditional sentences 

ought only ever be used in place of custodial sentences.102 Assuming that courts follow this 

instruction, then the only effect of removing conditional sentences would be to increase 

 
97 R. v. Nur, 2015 SCC 15. 
98 R. v. Nur, 2015 SCC 15 at para. 191. 
99 R. v. Nur, 2015 SCC 15 at paras. 82-83 for examples of the “licensing-type” offence. 
100 CA Reasons at para. 152, AR, Vol. I, Tab 2, p. 169. 
101 Canada (Public Safety and Emergency Preparedness) v. Chhina, 2019 SCC 29 at para. 62. 
102 R. v. Proulx, 2000 SCC 5 at paras. 54-56, 104. 
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incarceration. But this is not what happens in practice. As noted by the sentencing judge, in the 

aftermath of the enactment of the SSCA, sentencing courts have developed a significant body of 

jurisprudence in which suspended sentences have been imposed (including drug trafficking 

offences) where the court finds “exceptional circumstances.”103 While jail will be the norm, 

offenders may still receive a non-custodial sentence if they can establish “exceptional 

circumstances.” In the Court of Appeal, the intervenor Criminal Lawyers’ Association prepared a 

list of 59 cases which applied the “exceptional circumstances” threshold, with suspended 

sentences being imposed in 27 of them.104 This new jurisprudential reality means some sentences 

will be either too high or too low because Parliament has removed the proportionate middle.  

50. Second, this approach also has the potential to exacerbate the discriminatory effects of 

the Impugned Provisions (discussed further below) because systemic discrimination affects 

whether an offender will be able to satisfy the requirement of “exceptional circumstances.” 

“Exceptional circumstances” is a highly discretionary threshold. The 59 cases identified by the 

CLA show that Indigenous and Black offenders rarely meet this threshold.  

51. The effects of colonialism have had a devastating impact on Canada’s Indigenous 

peoples. As a result, traumatic personal histories such as that of Ms. Sharma are sadly not 

“exceptional” enough.105 Moreover, the factors that often weigh in favour of a finding of 

“exceptional circumstances” — such as obtaining bail and evidence of rehabilitation — also 

systematically disadvantage Indigenous offenders, because Indigenous people are 

disproportionately denied bail and are less likely to be rehabilitated in custody,106 as noted by 

this Court in Gladue.107 In each of the 27 cases identified by the CLA in which a suspended 

sentence was granted, the offender had been on bail.108  

 
103 Sentencing Decision at para. 262, AR Vol I, Tab 1, p. 101; R. v. Voong, 2015 BCCA 285 at 
para. 62; see list at Appendix A of the CLA Factum in the Court of Appeal, RBOA Tab 2. 
104 Appendix A to the CLA Factum in the Court of Appeal, RBOA Tab 2. 
105 Sentencing Decision at para. 144, AR, Vol 1, Tab 1, p. 68. 
106 CA Reasons at para. 115, AR Vol. I, Tab 2, pp. 152-153. 
107 R. v. Gladue, [1999] 1 SCR 688 at paras. 65, 68. 
108 CA Reasons at para. 119, AR Vol. I, Tab 2, p. 154. 
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52. Third, the PPSC cannot have it both ways. If the purpose of the Impugned Provisions is 

to target serious conduct (as held by the Court of Appeal), then the legislation fails for being 

overbroad (as discussed above). But if the purpose of the Impugned Provisions is to promote a 

categorical approach whereby the targeted offences must always be punished more severely, then 

the legislation fails for being arbitrary. By leaving lesser non-custodial sentences on the table, the 

Impugned provisions simply do not accomplish that objective. 

53. Parliament was under no obligation to introduce conditional sentences in 1996. But 

having done so, it cannot now simply repeal them without regard to the principles of 

fundamental justice. While s. 7 generally does not require Parliament to take positive action, it 

does require proportionate (non-arbitrary, non-overbroad, non-grossly disproportionate) law-

making where those laws affect individual liberty.109 Deprivations of liberty, including the 

removal of conditional sentences, are measured against the available sanctions at the time the 

impugned legislation is introduced. In G. v. Ontario, this Court noted that repealing “exit ramps” 

from a sex offender registry would engage s. 7.110 In Safarzadeh-Markhali, this Court struck 

down limits on the availability of credit for pre-sentence custody as being overbroad. Regardless 

of whether Parliament was under an obligation to provide for such credit in the first place, 

having done so, any attempt to restrict an offender’s liberty was constrained by s. 7.111  

B. The Impugned Provisions Infringe Section 15 

54. The Impugned Provisions violate s. 15 of the Charter because they deprive Indigenous 

offenders convicted of the targeted offences of the protection of the Gladue framework. The 

Gladue framework is an ameliorative program implemented by Parliament to mitigate the harm 

done by systemic discrimination against Indigenous people in the criminal justice system and to 

achieve proportionality in sentencing Indigenous offenders.112 As this Court recognized in 

Gladue, conditional sentences were enacted together with s. 718.2(e) as part of a coherent 

 
109 R. v. C.P., 2021 SCC 19 at para. 134. 
110 Ontario (Attorney General) v. G, 2020 SCC 38 at paras. 54, 56. 
111 See also Pinet v. St. Thomas Psychiatric Hospital, 2004 SCC 21 at para. 19 (transfer from a 

medium to maximum security institution must comply with principles of fundamental justice.) 
112 R. v. Parranto, 2021 SCC 46 at para. 50; R. v. Ipeelee, 2012 SCC 13, at paras. 68-79. 
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framework to combat systemic discrimination and to curb the overincarceration of Indigenous 

people.113 In 2012, Parliament dismantled a major part of the Gladue framework by making 

conditional sentences unavailable for a wide range of offences. The majority in the Court of 

Appeal rightly held that this violated s. 15 by exacerbating the historical disadvantage faced by 

Ms. Sharma as an Indigenous offender. 

i. Conditional Sentences Are Integral to the Gladue Framework 

55. The interdependence between the Gladue principles and the conditional sentence is clear 

from the context and purpose of the 1996 sentencing reforms. Both s. 718.2(e) and s. 742.1 of the 

Criminal Code were enacted in 1996 as part of Part XXIII of the Criminal Code, a 

comprehensive reform of sentencing focused on promoting alternatives to incarceration. Section 

718.2(e) states that a sentencing court shall consider all available sanctions other than 

imprisonment “for all offenders, with particular attention to the circumstances of Aboriginal 

offenders.” In Gladue, this Court explained that s. 718.2(e) “is a direction to sentencing judges to 

consider certain unique circumstances pertaining to aboriginal offenders … [flowing] from the 

staggering injustice currently experienced by aboriginal peoples with the criminal justice 

system.”114 Section 718.2(e) “is a remedial provision designed to ameliorate the serious problem 

of overrepresentation of Aboriginal people in Canadian prisons, and to encourage sentencing 

judges to have recourse to a restorative approach to sentencing.”115 

56. Conditional sentences are a unique sentencing tool and represent a restorative justice and 

community-based approach to punishment intended to implement the directive in s. 718.2(e). 

They are sufficiently severe to vindicate principles of deterrence and denunciation but also 

permit sentencing judges to take an individualized approach by imposing customizable terms. 

The result is that conditional sentences create a non-carceral alternative for many offences that 

would otherwise require imprisonment.116 The directive in s. 718.2(e) to consider the unique 

circumstances of Indigenous offenders and to consider alternatives to imprisonment would be 

 
113 R. v. Gladue, [1999] 1 SCR 688 at paras. 39-40; R. v. Proulx, 2000 SCC 5 at para. 92. 
114 R. v. Gladue, [1999] 1 SCR 688 at para. 88. 
115 R. v. Ipeelee, 2012 SCC 13 at para. 59. 
116 CA Reasons at paras. 30, 107-110, AR, Vol. I, Tab 2, pp. 115, 149-151. 
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hollow if imprisonment were the only sentencing tool available.117 As stated by the majority in 

the Court of Appeal, “Parliament recognized the significant problem of overrepresentation of 

Aboriginal people in prisons in Canada, and enacted both a directive to sentencing judges in 

s. 718.2(e) and, most importantly, a real tool to address the problem in s. 742.1: the conditional 

sentence.”118 For many offenders — including Ms. Sharma — a conditional sentence is the only 

alternative to jail (because the gravity of the offence rules out a suspended sentence).  

57. The Minister of Justice, Allan Rock, explicitly linked s. 718.2(e) and s. 742.1 when 

introducing the proposed amendments for second reading. After stating that “[w]hen appropriate, 

alternatives must be contemplated, especially in the case of Native offenders,”119 he turned to the 

specific measures being introduced to achieve this objective: 

A general principle that runs throughout Bill C-41 is that jails should be reserved for 
those who should be there. Alternatives should be put in place for those who commit 
offences but who do not need or merit incarceration. 

What alternatives will be available? […] Courts will continue to have probation as an 
appropriate sanction in the cases which require it. Fines, as mentioned, will be improved. 
There will be a new sentence provided for in Bill C-41 called the conditional sentence. I 
will speak to that remedy for a few moments.120 

58. In Gladue, this Court noted that s. 718.2(e) had to be read in light of the other provisions 

of Part XXIII, and in particular the creation of the conditional sentence: 

[40] It is true that there is ample jurisprudence supporting the principle that prison should 
be used as a sanction of last resort. It is equally true, though, that the sentencing 
amendments which came into force in 1996 as the new Part XXIII have changed the 
range of available penal sanctions in a significant way. The availability of the conditional 
sentence of imprisonment, in particular, alters the sentencing landscape in a manner 
which gives an entirely new meaning to the principle that imprisonment should be 

 
117 CA Reasons at para. 33; 77-78, 129, AR, Vol. I, Tab 2, pp. 116, 135-136, 158-159. 
118 CA Reasons at para. 33; 77-78, 129, AR, Vol. I, Tab 2, pp. 116, 135-136, 158-159. 
119 Canada, House of Commons, Debates, 35th Parl., 1st Sess., Vol. 133, No. 93 (September 20, 
1994), at p. 5873.  
120 Canada, House of Commons, Debates, 35th Parl., 1st Sess., Vol. 133, No. 93 (September 20, 
1994), at p. 5873; see also Canada, House of Commons, Debates, 35th Parl., 1st Sess., Vol. 133, 
No. 95 (September 22, 1994), at p. 6028; see also Canada, Parliament, Standing Committee on 
Justice and Legal Affairs, Minutes of Proceedings and Evidence, 35th Parl., 1st Sess., No. 60, 
(November 15, 1994), RBOA Tab 3 at p. 62:15. 
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resorted to only where no other sentencing option is reasonable in the circumstances. The 
creation of the conditional sentence suggests, on its face, a desire to lessen the use of 
incarceration. The general principle expressed in s. 718.2(e) must be construed and 
applied in this light.121 

59. The majority in the Court of Appeal noted that in this passage, “[t]he Supreme Court has 

held that s. 718.2(e) specifically instructs courts to consider whether to impose a conditional 

sentence.”122 The PPSC disagrees with this interpretation of Gladue, asserting that this Court’s 

comments — in the seminal case about sentencing Indigenous offenders — were general in 

nature and did not relate to Indigenous offenders in particular.123 The PPSC overlooks the fact 

that this Court returned to this issue in Proulx. After quoting paragraph 40 of Gladue, the Court 

stated that “the remedial purpose animating Parliament’s enactment of [s. 

718.2(e)]…contemplates the greater use of conditional sentences and other alternatives to 

incarceration in cases of aboriginal offenders.”124 Indeed, this Court stated that it would “fly in 

the face of Parliament’s intention in enacting s. 718.2(e)” to interpret that provision as not 

applying to conditional sentences.125  

60. More recently, the Minister of Justice, David Lametti, acknowledged the interconnection 

between conditional sentences and the Gladue principle in the context of tabling amendments 

that would, among other things, repeal the Impugned Provisions. Minister Lametti acknowledged 

the holding of the Court of Appeal that “these limits on the availability of CSOs undermined the 

remedial purpose of the Gladue principle in the Criminal Code by limiting a judge’s ability to 

impose fit sentences to take into account the circumstances of indigenous offenders.”126 

ii. Undermining the Gladue Framework Draws a Distinction Based on Race 

61. To establish an infringement of s. 15, a claimant must show: (1) that the impugned law, 

on its face or in its impact, draws a distinction based on enumerated or analogous grounds; and 
 

121 R. v. Gladue, [1999] 1 SCR 688 at paras. 39-40. 
122 CA Reasons at para. 14, AR Vol. I, Tab 2, p. 110. 
123 Appellant’s Factum, para. 51. 
124 R. v. Proulx, 2000 SCC 5 at para. 92; see also R. v. Wells, 2000 SCC 10 at para. 30. 
125 R. v. Proulx, 2000 SCC 5 at para. 92. 
126 Canada, House of Commons, Debates, 43rd Parl., 1st. Sess., Vol. 150, No. 24 (March 24, 
2021) at p. 5200; see also Canada, House of Commons, Debates, 44th Parl., 1st Sess., Vol. 151, 
No. 16, (December 13, 2021) at p. 1034 (Parliamentary Secretary to the Minister of Justice). 
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(2) that the law imposes burdens or denies a benefit in a manner that has the effect of reinforcing, 

perpetuating, or exacerbating disadvantage.127 

62. The first step of the s. 15 test is not intended to assess the merits of the claim, but simply 

to frame the analysis and weed out claims obviously not based on enumerated or analogous 

grounds.128 Both the majority and the dissent in the Court of Appeal accepted that the Impugned 

Provisions draw a distinction based on race.129  

63. The Impugned Provisions do not explicitly draw a race-based distinction. However, as 

explained above, conditional sentences are inextricably connected with s. 718.2(e), which does 

draw a race-based distinction, by expressly identifying Indigenous offenders as requiring 

particular consideration in the sentencing process. Any modification to the Gladue framework 

necessarily impacts Indigenous offenders differently than non-Indigenous offenders. This would 

be most apparent of a law that repealed s. 718.2(e). The issue on this appeal is not the wholesale 

repeal of the Gladue framework, but the substantial weakening of it through wide-ranging limits 

on conditional sentences. While the Impugned Provisions apply to both Indigenous and non-

Indigenous offenders, the undermining of the Gladue framework affects only Indigenous 

offenders. Undermining a statutory regime designed to mitigate systemic discrimination against 

Indigenous offenders has a disproportionate impact based on race. 

64. This is a form of “indirect” (or “adverse effects”) discrimination, which arises where 

facially neutral legislation has a discriminatory impact on a certain group.130 In Fraser, Abella J. 

explained that there are two different types of indirect discrimination claims: “headwinds” cases 

and “accommodation” cases.131 The first (“headwinds”) category captures classic cases of 

disparate impact where a law imposes a disproportionate burden on a protected group. It arises 

 
127 Ontario (Attorney General) v. G, 2020 SCC 38 at para. 40; Kahkewistahaw First Nation v 
Taypotat, 2015 SCC 30 at paras. 19-20. 
128 Ontario (Attorney General) v. G, 2020 SCC 38 at para. 41; Quebec v. Alliance du personnel 
professionnel et technique [Quebec v. Alliance], 2018 SCC 17 at para. 26. 
129 CA Reasons at paras. 69-70, 231, AR, Vol. I, Tab 2, pp. 131-132, 203.  
130 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at p. 164; J. Watson 
Hamilton & J. Koshan. “Adverse Impact: The Supreme Court’s Approach to Adverse Effects 
Discrimination” (2015), 19 Rev. Const. Stud. 191 at 194. 
131 Fraser v. Canada, 2020 SCC 28 at para. 53. 
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where seemingly neutral rules operate in practice as “built‑in headwinds” for members of 

protected groups. In Meiorin, for example, an aerobic fitness requirement applied to all 

firefighters but had a disproportionate impact on female firefighters.132 These “headwinds” cases 

require evidence (usually statistical) to prove the existence of a link between an enumerated 

ground and the trait affected by the impugned law. Even if there is intuitive appeal to a purported 

link (like the link between sex and attainment on an aerobic fitness test) these are empirical 

matters that cannot be deduced from first principles.133 

65. The second (“accommodation”) category  arises in cases where the adverse effect results 

from the absence of accommodation needed to secure substantive equality for a protected 

group.134 The problem is not that the law imposes a disproportionate burden, but that it fails to 

provide for a necessary accommodation. For example, in Eldridge, the denial of sign language 

interpretation services applied equally to all hospital patients, but had a disproportionate impact 

on deaf patients.135 Similarly, in Vriend, this Court struck down Alberta’s human rights 

legislation because it was underinclusive in failing to prohibit discrimination against LGBTQ2S+ 

individuals.136 Given that the failure to provide an accommodation may constitute indirect 

discrimination, it follows that dismantling existing accommodations may also fall afoul of s. 15. 

In Quebec v. Alliance, this Court applied this principle in striking down amendments to Quebec’s 

pay equity legislation that “interfered with access to anti-discrimination law” by undermining 

existing legislative pay equity protections.137 For the “accommodation” category, the cases 

demonstrate that statistical evidence is rarely required to prove an adverse effect. Where the 

effect of the impugned law is to remove an ameliorative program designed to accommodate a 

protected group, the impact on that group will be “immediate and apparent” and so does not 

 
132 B.C. (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3. 
133 Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30 at para. 33-34; see also Julia Lamber, 
et. al., "The Relevance of Statistics to Prove Discrimination: A Typology" (1983) 34:3 Hastings 
LJ 553 at 573, RBOA Tab 4. 
134 Fraser v. Canada, 2020 SCC 28 at para. 54. 
135 Fraser v. Canada, 2020 SCC 28 at para. 54, citing Eldridge v. British Columbia (Attorney 
General), [1997] 3 S.C.R. 624 at paras. 69, 71, 83. 
136 Vriend v. Alberta, [1998] 1 SCR 493 at para. 61. 
137 Quebec v. Alliance, 2018 SCC 17 at paras.39-41. 
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require evidence.138 There was no need in Eldridge for the claimant to lead statistical evidence to 

show that deaf patients are adversely affected by the absence of sign language interpretation.139 

66. The PPSC mischaracterizes Ms. Sharma’s claim as a “headwinds” case. Ms. Sharma, 

however, does not argue that the Impugned Provisions are discriminatory because Indigenous 

offenders are statistically more likely to be affected by them (although that may well be true). 

Her position is that the Impugned Provisions deny her a necessary accommodation by 

undermining the Gladue framework, thereby removing the means to account for the legacy of 

discrimination and dislocation that led to the commission of her offence.  

iii. Undermining the Gladue Framework Is Discriminatory 

67. At the second step of the s. 15 test, the question is whether the distinction is 

discriminatory in the sense that it perpetuates or exacerbates disadvantage.140 In G. v. Ontario, 

this Court recognized that substantive equality focuses “on the concrete, material impacts the 

challenged law has on the claimant and the protected group or groups to which they belong in the 

context of their actual circumstances, including historical and present day social, political, and 

legal disadvantage.”141 It is therefore necessary to examine the impact of the Impugned 

Provisions both on Indigenous offenders as a group and on Ms. Sharma as an individual. While 

the broader impact provides important context, in this case it is the impact on Ms. Sharma herself 

that is determinative.  

a) Discriminatory Impact on Indigenous Offenders 

68. This Court has recognized the enduring and systemic inequality faced by Indigenous 

offenders. Justice Wagner (as he then was) noted in Ewert that “discrimination experienced by 

Indigenous persons, whether as a result of overtly racist attitudes or culturally inappropriate 

 
138 Fraser v. Canada, 2020 SCC 28, at para. 61; Kahkewistahaw First Nation v. Taypotat, 2015 
SCC 30 at para. 33. 
139 See also Vriend v. Alberta, [1998] 1 SCR 493 at para. 48 (evidence not required to show that 

LGBTQ2S+ individuals adversely affected by exclusion of sexual orientation as protected 

ground in Alberta’s human rights legislation). 
140 Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30 at para. 20.  
141 Ontario (Attorney General) v. G, 2020 SCC 38 at para. 43. 
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practices, extends to all parts of the criminal justice system.”142 The majority in the Court of 

Appeal noted that the historical disadvantage faced by Indigenous offenders in the criminal 

justice system is “beyond serious controversy.”143 Indeed, sentencing courts must take judicial 

notice of the history of colonialism, displacement, and residential schools and how that history 

continues to translate into lower educational attainment, lower incomes, higher unemployment, 

higher rates of substance abuse and suicide, and higher levels of incarceration.144 

69. The introduction of conditional sentences significantly reduced the number of Indigenous 

offenders sent to prison. From 2000-2015, over 46,000 Indigenous offenders received 

conditional sentences (in the 10 jurisdictions with complete data).145 The PPSC challenges this 

assertion, noting the possibility that conditional sentences could theoretically increase 

Indigenous incarceration if conditional sentences were substituted in place of non-custodial 

sentences instead of being used exclusively to replace custodial sentences (“net-widening”).146 

The PPSC relies on academic commentary from 2001 (which is not in the record). But 

subsequent empirical research (which is in the record) has refuted this hypothesis. This research 

shows that “net-widening” exists but that it is modest: in the four years after conditional 

sentences were introduced, the “decarceration effect” (replacing prison with conditional 

sentences) was 10 times more powerful than the “net-widening effect.”147  

 
142 Ewert v. Canada, 2018 SCC 30 at para. 57. 
143 CA Reasons at para. 102, AR, Vol. I, Tab 2, p. 147. 
144 R. v. Ipeelee, 2012 SCC 13 at para. 60. 
145 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada”,  p. 10, ONCA-AB, Vol. I, Tab 6(3), p. 278 (the version in Dr. Murdocca’s 
report is the edited draft of a paper subsequently published at (2017) 22 Canada." Can. Crim. L. 
Rev. 2); for more recent statistics, see Statistics Canada. Table 35-10-0020-01, “Adult 
Admissions to Community Services by Indigenous Identity” (accessed January 31, 2022). 
146 Appellant’s Factum at para. 54, 93, citing  K. Roach, “Conditional Sentences, Restorative 
Justice, Net-Widening and Aboriginal Offenders” at p 26 (Paper delivered at the symposium The 
Changing Face of Conditional Sentencing 2001). J. Roberts, “Discovering the Sphinx: 
Conditional Sentencing after the Supreme Court Judgment in R. v. Proulx” at pp 42, 46 (Paper 
delivered at the symposium The Changing Face of Conditional Sentencing 2001). 
147 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada”, p. 10, 17-18, AB Vol. I, Tab 6(3), p. 278, 285-286; J. Roberts and T. 
Gabor, “The Impact of Conditional Sentencing: Decarceration and Widening of the Net,” (2004) 
8 Can. Crim. L. Rev. 33 at pp. 45-48, RBOA Tab 5; see also  A. Reid & J. Roberts, “Revisiting 
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https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510002001&pickMembers%5B0%5D=1.1&pickMembers%5B1%5D=2.4&cubeTimeFrame.startYear=2010+%2F+2011&cubeTimeFrame.endYear=2019+%2F+2020&referencePeriods=20100101%2C20190101
https://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/op00_3-po00_3/op00_3.pdf
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70. The Gladue framework was never a panacea. Between 2000 and 2015, the number of 

prison admissions for Indigenous offenders rose both in absolute and relative terms, while the 

number of prison admissions for non-Indigenous offenders decreased.148 In Ipeelee, this Court 

considered the fact that the Gladue framework had not been as effective as had been hoped in 

reducing Indigenous overincarceration. The Court noted that Indigenous overincarceration has 

many causes and that sentencing policy alone cannot resolve the issue itself.149 The Court also 

noted that judges often place significant weight on seemingly neutral mitigating factors (such as 

employment history and education), which resulted in harsher sentences Indigenous offenders, 

who were disproportionately unemployed, transient and under-educated.150  

71. Similarly, despite the fact that conditional sentences were intended to have a specific 

effect in reducing the rate of Indigenous incarceration, there were only minor differences in the 

rate at which Indigenous and non-Indigenous offenders received conditional sentences at a 

national level.151 Jurisdictions where Indigenous overincarceration has historically been the 

highest also have the lowest use of conditional sentences for Indigenous offenders.152 As a result, 

conditional sentences did not reduce the relative incarceration rate as between Indigenous and 

non-Indigenous offenders, since conditional sentences kept an equivalent proportion of non-

Indigenous offenders out of prison. On the other hand, compared with White offenders, 

Indigenous offenders were on average 11% more likely to receive a conditional sentence 

 
the Conditional Sentence of Imprisonment after 20 Years: Is Community Custody Now an 
Endangered Species?” (2019) 24 Can. Crim. L. Rev. 1 at p. 28 RBOA Tab 6. 
148 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada”, p. 10, AB Vol. I, Tab 6(3), p. 278. 
149 R. v. Ipeelee, 2012 SCC 13, at para. 61. 
150 R. v. Ipeelee, 2012 SCC 13, at para.67. 
151 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada”, pp. 10, 17-22, AB Vol. I, Tab 6(3), p. 278, 285-290. 
152 Ibid. at p. 11-14, 19, ONCA-AB Vol. I, Tab 6(3), p. 279-282, 287; J. Roberts and A. Reid, 

“Trends in Aboriginal Incarceration in Canada since 1978”, p. 2, 7, 10 ONCA-AB, Vol. II, Tab 

21, p. 947, 952 955 (“[S]everal jurisdictions where Aboriginal incarceration had historically been 

among the most over-represented, had lower use of [conditional sentences] with Aboriginals”). 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=Ipeelee&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=Ipeelee&autocompletePos=1#par61
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between 2005-2006 and 2015-2016.153 In any vent, conditional sentences decreased the absolute 

number of Indigenous offenders in jail. Without conditional sentences, the increase in Indigenous 

prison admissions over the last two decades would have been even worse than it is today. 

72. The PPSC relies on statistical evidence showing a slight decrease in the relative number 

of Indigenous offenders admitted to provincial/territorial custody (as a percentage of total 

admissions) following the SSCA coming into force in 2012 (from 28% in 2011-2012 to 26% in 

2015-2016).154 There are several problems with the PPSC’s use of these statistics.  

(a) First, these figures are misleading. Statistics Canada figures do show a slight 

decrease in the proportion of Indigenous prison admissions after 2011-2012.155 However, 

as explained by a study included in Dr. Murdocca’s report, there are significant 

limitations and gaps in that data.156 Once adjusted to correct for those limitations, the 

figures demonstrate that the number of Indigenous prison admissions increased both in 

absolute and relative terms following the introduction of the SSCA.157 

(b) Second, the majority in the Court of Appeal noted that more recent data shows 

that this figure has since increased above pre-SSCA levels to 30% (the most recent figure 

is 31%).158 The proportion of Indigenous women in federal custody has grown to 42%.159  

 
153 C. Saghbini et al., “Indigenous People in Criminal Court in Canada: An Exploration Using 
the Relative Raate Index,” (2021) Justice Canada: Research and Statistics Division at pp. 23-24. 
154Appellant’s Factum at para. 43. The Appellant describes these figures as relating to the 

proportion of Indigenous inmates, but this is incorrect. It is the relative proportion of admissions: 

see Sentencing Decision at para. 102 and footnote 9, AR, Vol. I, Tab 1, pp. 54-55. 
155 Statistics Canada. Table 35-10-0016-01, “Adult Custody Admissions to Correctional Services 
by Indigenous Identity” (accessed January 31, 2022). 
156 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada” at pp. 4-5, ONCA-AB Vol. I, Tab 6(3), pp. 272-273. 
157 Ibid., at p. 10, ONCA-AB Vol. I, Tab 6(3), p. 278. 
158 CA Reasons at para. 95, AR Vol. I, Tab 2, pp. 143-144; see Statistics Canada, Adult and 
Youth Correctional Statistics in Canada, 2018/ 2019, Jamil Malakieh (Ottawa:, 2020).  
159 Canada, Office of the Correctional Investigator, 2019-2020 Annual Report (June 26, 2020) at 
pp. 20 (fn 13). 
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https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par102
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https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510001601&pickMembers%5B0%5D=1.1&pickMembers%5B1%5D=2.2&cubeTimeFrame.startYear=2010+%2F+2011&cubeTimeFrame.endYear=2019+%2F+2020&referencePeriods=20100101%2C20190101
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=3510001601&pickMembers%5B0%5D=1.1&pickMembers%5B1%5D=2.2&cubeTimeFrame.startYear=2010+%2F+2011&cubeTimeFrame.endYear=2019+%2F+2020&referencePeriods=20100101%2C20190101
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par95
https://www150.statcan.gc.ca/n1/pub/85-002-x/2020001/article/00016-eng.htm
https://www150.statcan.gc.ca/n1/pub/85-002-x/2020001/article/00016-eng.htm
https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20192020-eng.pdf
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(c) Third, and most importantly, sentencing policy is only one of many other 

variables that affect prison admissions (such as the rates at which crimes are committed, 

reported, charged, and prosecuted). A “before and after” snapshot of levels of prison 

admission is not capable of identifying the true impact of the Impugned Provisions, 

particularly in light of the fact that the SSCA implemented a wide range of other changes 

to criminal justice and sentencing policy at the same time. 

73. A better measure of the impact of the Impugned Provisions is the change in the usage of 

conditional sentences. Dr. Murdocca’s report includes an empirical analysis of this issue, which 

concludes that that the relative use of conditional sentences (as a proportion of all custodial 

sentences) continued to decrease after 2011/2012 for both Indigenous and non-Indigenous 

offenders, an outcome the author links to the passage of the SSCA.160 In a more recent paper, the 

same author concludes that reduced reliance on conditional sentences following the 2007 and 

2012 amendments was responsible for a +3% increase in custodial admissions.161 

74. Given the beneficial impact of conditional sentences and the sweeping restrictions on 

their availability imposed by the SSCA, it is not surprising that the Impugned Provisions resulted 

in more offenders beings sentenced to jail (which, after all, was the point of the legislation). Dr. 

Murdocca reviewed one study that found that out of 91 reported cases involving Indigenous 

women offenders from 1999-2011, 31 cases resulted in a conditional sentence. As a result of the 

enactment of the SSCA, 29 of those 31 would no longer be eligible for a conditional sentence. 

This was due in part to the Impugned Provisions and in part to other restrictions enacted by the 

SSCA.162 The reported cases released since the decision of the Court below  demonstrate that the 

 
160 A. Reid, “The (Differential) Utilization of Conditional Sentences Among Aboriginal 
Offenders in Canada”, at pp. 9, 17-18, ONCA-AB Vol. I, Tab 6(3), pp. 277, 285-286. 
161 A. Reid & J. Roberts, “Revisiting the Conditional Sentence of Imprisonment after 20 Years: 
Is Community Custody Now an Endangered Species?” (2019) 24 Can. Crim. L. Rev. 1 at pp. 4-
5, 28-30, RBOA Tab 6. 
162 Willsay of Dr. Murdocca at para.40, ONCA-AB, Vol. III, Tab 8, p. 1781-1782; E. Kaiser-
Derrick, Listening to What the Criminal Justice System Hears (LLM Thesis, UBC, 2012), Ex. 4, 
ONCA-AB, Vol. III, Tab 9; Ex. 4, Appendix B, p. 287-298, ONCA-AB, Vol. III, Tab 9, p. 1791-
1802. 
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application of the Gladue framework led to conditional sentences that would otherwise have 

been unavailable.163 

75. The PPSC correctly notes that Ms. Sharma did not lead evidence that the removal of 

conditional sentences for drug importing offences specifically had a disproportionate impact on 

Indigenous offenders.164 Dr. Murdocca explained that there is no data available regarding 

patterns of custody that isolates demographic information for specific offences.165 In other 

words, there is no data available on what sentences are imposed for drug importing offences 

committed by Indigenous offenders.166 In any event, there is no onus on Ms. Sharma to establish 

that Indigenous offenders disproportionately commit drug importing/exporting offences. The 

Gladue framework applies to all offences, not just offences that happen to be committed more 

frequently by Indigenous offenders. The Gladue framework does not depend on a causal 

connection between historic oppression and the specific offence at issue.167 The Impugned 

Provisions will not affect all Indigenous offenders or even most Indigenous offenders. But those 

Indigenous offenders, like Ms. Sharma, who are affected by the Impugned Provisions, suffer a 

differential treatment because they are Indigenous. In this respect, this case is similar to G. v. 

Ontario. In that case, the lack of an “exit ramp” from a sex offender registry for NCRMD 

 
163 See, e.g. R. v. R.S., 2021 ONSC 2263; R. v. McCargar, 2020 ONSC 5464; R. v. Ashamock, 
2020 ONSC 6774; R. v. Wapoose, 2020 ONSC 6983; R. v. Woods, 2021 BCPC 307. 
164 Appellant’s Factum at para. 45. 
165 Transcript of examination-in-chief of Dr. Murdocca, June 9, 2017, pp. 22:19-22:25, AR, Vol. 
II, Tab 9, p. 47. 
166 Dr. Murdocca cites one study that analyzed inmate demographic data by type of offence. The 

study was narrow in scope, focussing solely on federal custody and for a limited period (2000-

2004). This study concluded that only 2.3% of drug importing/exporting offences were 

committed by Indigenous offenders (the figure was 16.4% for drug offences in general). 

However, the sample size was small: the 2.3% figure referred to just three Indigenous women 

admitted for drug importing. As such, even a small variation in that number would significantly 

change the proportion. See Correctional Services Canada, “Profile of Federally Sentenced 

Women Drug Offenders”, p. 6, ONCA-AB, Vol. II, Tab 27, p. 1044; Cross-examination of Dr. 

Murdocca, 9 June 2017, pp. 50:25-54:10, AR, Vol. II, Tab 9, pp. 75-79. 
167 R. v. Ipeelee, 2012 SCC 13 at paras. 81-83. 

https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonsc%2Fdoc%2F2021%2F2021onsc2263%2F2021onsc2263.html%3FautocompleteStr%3D2021%2520ONSC%25202263%26autocompletePos%3D1&data=04%7C01%7CStephenA%40stockwoods.ca%7C0fc298f4ce124d7b954f08d9e5a73ae9%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C637793328671281772%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=3rUMcJ3Fg2g4pmHPXmL2qEkzED62EWGdTM8I4%2BNkT78%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonsc%2Fdoc%2F2020%2F2020onsc5464%2F2020onsc5464.html%3FresultIndex%3D1&data=04%7C01%7CStephenA%40stockwoods.ca%7C0fc298f4ce124d7b954f08d9e5a73ae9%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C637793328671281772%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=kKc0wg2ZqSR%2BXhKUBQu8%2F2Pbchv7dWdrK%2BO%2B0i%2BdNsU%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonsc%2Fdoc%2F2020%2F2020onsc6774%2F2020onsc6774.html%3FautocompleteStr%3D2020%2520onsc%25206774%26autocompletePos%3D1&data=04%7C01%7CStephenA%40stockwoods.ca%7C0fc298f4ce124d7b954f08d9e5a73ae9%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C637793328671437999%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=p5vLXCo17HrnTiZo3rpEr%2Fm6MkguFvapodMGiecz%2FT8%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonsc%2Fdoc%2F2020%2F2020onsc6983%2F2020onsc6983.html%3FautocompleteStr%3D2020%2520onsc%25206983%26autocompletePos%3D1&data=04%7C01%7CStephenA%40stockwoods.ca%7C0fc298f4ce124d7b954f08d9e5a73ae9%7C79eb7b4f4902446e8c1a71b778c7a70c%7C1%7C0%7C637793328671437999%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=huBvQzzST4VukjMQHiPGwp6aAF0fmnHneN6wtz1pQrI%3D&reserved=0
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offenders obviously did not apply to all persons with a mental disability (or all sex offenders 

with a mental disability) — but those who were affected were affected precisely because of their 

disability.168 That is what is relevant under s. 15.169 

b) Discriminatory Impact on Ms. Sharma 

76. Parliament’s removal of an ameliorative program designed to mitigate systemic 

discrimination is itself discriminatory under s. 15. Where an ameliorative program is required to 

address inequality, then removing these protections will exacerbate the arbitrary disadvantage. In 

Vriend, this Court held that “[i]t cannot be claimed that human rights legislation will help to 

protect individuals from discrimination, and at the same time contend that an exclusion from the 

legislation will have no effect.”170 This Court has recognized that the Gladue framework is 

necessary to combat systemic discrimination faced by Indigenous offenders.171 It follows that 

excluding certain Indigenous offenders from the protection of the Gladue framework will 

necessarily expose those offenders to systemic discrimination. 

77. Denying Ms. Sharma the protection of the Gladue framework exacerbates the 

disadvantage she faces as an Indigenous woman by removing an accommodation that is needed 

to “level the playing field.” The Gladue framework addresses specific challenges to Indigenous 

offenders, including the unique systemic factors which may have played a part in bringing a 

particular offender before the court.172 Indigenous offenders face “an unfortunate institutional 

approach that is more inclined to refuse bail and to impose more and longer prison terms for 

aboriginal offenders.”173 Further, “aboriginal offenders are, as a result of these unique systemic 

and background factors, more adversely affected by incarceration and less likely to be 

‘rehabilitated’ thereby, because the internment milieu is often culturally inappropriate and 

regrettably discrimination towards them is so often rampant in penal institutions.”174 The Gladue 

framework expresses substantive equality. Sentencing judges must treat Indigenous offenders 
 

168 Ontario (Attorney General) v. G, 2020 SCC 38. 
169 Fraser v. Canada, 2020 SCC 28 at paras. 72-75. 
170 Vriend v. Alberta, [1998] 1 SCR 493 at para. 99. 
171 R. v. Ipeelee, 2012 SCC 13 at paras. 59-60, 83. 
172 R. v. Gladue, [1999] 1 SCR 688 at paras. 66. 79, 88, 93. 
173 R. v. Gladue, [1999] 1 SCR 688 at para. 65. 
174 R. v. Gladue, [1999] 1 SCR 688 at para. 68. 
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differently to mitigate systemic discrimination and ensure equal treatment. As the Ontario Court 

of Appeal stated in Leonard, “Gladue stands for the proposition that insisting that Aboriginal 

defendants be treated as if they were exactly the same as non-Aboriginal defendants will only 

perpetuate the historical patterns of discrimination and neglect that have produced the crisis of 

criminality and over-representation of Aboriginals in our prisons.”175 

78. While Ms. Sharma advances a claim of discrimination on grounds of race, the overlap 

between her identity as a woman and as an Indigenous person must be considered as part of the 

analysis under the second step of the s. 15 test.176 In this case, there was a thorough evidentiary 

record before the sentencing judge describing the socio-economic factors that drive Indigenous 

women to crimes of economic desperation. Dr. Murdocca noted that Indigenous women 

offenders are often socio-economically disadvantaged, single parents, youthful, first-time 

offenders, have experienced or witnessed abuse or violence as a child, and report mental health 

or substance abuse problems. They are disproportionately victimized by crime.177 These factors 

constrain the life choices available to many Indigenous women. Dr. Murdocca noted that “[m]ost 

drug-related offences by women are executed under conditions of duress. Women who 

participate in drug crime often present evidence of a difficult life period (economic factors such 

as the need to support children or family).”178 

79. The dissenting judge in the Court of Appeal emphasized the choice made by Ms. Sharma 

as a basis for denying her s. 15 claim on the grounds that the Impugned Provisions only affect 

individuals who choose to engage in the offences at issue.179 This Court forcefully rejected this 

emphasis on choice in Fraser, noting that the “choices” available to an individual are 

conditioned by the social inequalities that are the subject matter of the discrimination claim.180  

 
175 United States of America v. Leonard, 2012 ONCA 622 at paras. 51, 60. 
176 Fraser v. Canada, 2020 SCC 28 at paras. 74, 116. 
177 Willsay of Dr. Murdocca at para.16, 22-25, ONCA-AB, Vol. III, Tab 8, p. 1774, 1776-1777; 
Transcript of examination-in-chief of Dr. Murdocca, 9 June 2017, p. 27:2-27:20, AR, Vol. II, 
Tab 9, p. 52. 
178 Willsay of Dr. Murdocca at paras. 28-29, ONCA-AB, Vol. III, Tab 8, pp. 1777-1778. 
179 CA Reasons at para. 258, AR, Vol. I, Tab 2, p. 214. 
180 Fraser v. Canada, 2020 SCC 28 at paras. 86-92. 
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80. The discriminatory impact of the Impugned Provisions is best illustrated by their 

consequences for Ms. Sharma herself. The majority in the Court of Appeal stated that she was a 

“prime candidate” for a conditional sentence. While conditional sentences are infrequently 

granted for cocaine trafficking, they are not aberrant.181 A conditional sentence was imposed in 

at least two cocaine trafficking cases rendered after the Impugned Provisions were struck down 

by the Court of Appeal.182 A conditional sentence is a more appropriate sanction for Ms. Sharma 

because it properly implements the Gladue principles183 Without the ability to impose a 

conditional sentence, the Gladue framework failed her. The sentencing judge was unable to craft 

a sentence that accounted for both the reality of her offence and her personal circumstances. He 

instead had to impose a sentence that removed Ms. Sharma from her young daughter to serve a 

prison sentence away from her community, perpetuating the cycle of dislocation that Gladue is 

supposed to address. 

iv. Section 15 Creates a “Constitutional Ratchet” 

81. Section 15 of the Charter does not necessarily impose a positive obligation on Parliament 

to legislate to redress pre-existing social inequalities.184 Parliament was under no obligation to 

introduce conditional sentences or s. 718.2(e). But having done so, it was not open to Parliament 

to simply dismantle these protections.185 As Abella J. noted in Quebec v. Alliance, “s. 15 does 

require the state to ensure that whatever actions it does take do not have a discriminatory 

impact.”186 Section 15 thus operates as a “constitutional ratchet” that moves Canadian society 

towards equality. While Parliament is not required to redress all forms of pre-existing inequality 

at once, s. 15 restricts Parliament’s freedom to move backwards. If Parliament wishes to repeal 

 
181 R. v. Hamilton and Mason, (2004), 186 CCC (3d) 129 at para. 113 (ONCA); R. c. Viettro-
Borges, 2000 CanLII 1768 (QCCA); R. v. Dormevil, 2011 ONCJ 323 at paras. 17-18.  
182 R. v. Mansaray, 2021 ONCA 894 at paras. 1, 13-14; R. v. Song (unreported; September 28, 
2021,file no. CR-21-90000076) (ONSC), RBOA Tab 7. 
183 CA Reasons at para. 184, AR, Vol. I, Tab 2, p. 182. 
184 Quebec v. Alliance, 2018 SCC 17 at para. 42; Vriend v Alberta, [1998] 1 S.C.R. 493 at paras. 
63-64. 
185 Quebec v. Alliance, 2018 SCC 17 at para. 42. 
186 Quebec v. Alliance, 2018 SCC 17 at para. 42 [emphasis in original]. See also  Ontario 
(Attorney General) v. G, 2020 SCC 38 at paras. 53-55. 
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existing anti-discrimination protections, it must either replace them with a substitute program or 

else justify the decision to increase inequality under s. 1.187  

82. This principle does not constitutionally entrench ameliorative programs in force at any 

given moment.188 The relevant question is not the specific form of an ameliorative program but 

the effects that repealing it would have on the equality rights of protected groups.189 It is not for 

the courts to micro-manage the policy choices underlying ameliorative programs. As this Court 

held in Kapp, Parliament is entitled to leeway designing ameliorative programs. Parliament must 

be free to experiment with legislative design and to “revise equality-enhancing programs to make 

them more effective.”190 But Parliament cannot simply dismantle equality protections in a 

manner that exacerbates historical disadvantage (unless doing so can be justified under s. 1). 

83. Similarly, this does not mean that Parliament can never make sentencing laws harsher. 

There are several flaws in the PPSC’s reasoning on this issue. First, it is a misunderstanding that 

flows from the PPSC’s mischaracterization of Ms. Sharma’s s. 15 claim as a “headwinds” claim, 

i.e.  that the harsher penalties enacted in the SSCA are statistically more likely to be borne by 

Indigenous offenders. In fact, the s. 15 claim in this case is specifically predicated on the 

inextricable connection between conditional sentences and the Gladue principles and as such 

does not impact any other type of sentencing measure. Parliament remains free to increase 

maximum sentences, create new aggravating factors, or to enact directives to sentencing judges 

to emphasize denunciation and deterrence for a specified offence. 

84. Second, even with respect to conditional sentences, the logic of the majority’s decision 

does not limit Parliament’s ability to make tailored modifications to the Gladue framework. 

Again, it is not the specific legislative provisions of the Gladue framework that are protected by 

 
187 B. Ralston, “Addressing Systemic Discrimination in the Criminal Justice System” (2020) 66 

Criminal Reports (Articles) 367 at p. 7 (pdf), RBOA Tab 8 (“A one-way ratchet is only 

problematic to the degree there is no consensus on the direction in which the law ought to 

move.”) 
188 Quebec v. Alliance, 2018 SCC 17 at para. 33. 
189 Quebec v. Alliance, 2018 SCC 17 at para. 33. 
190 R. v. Kapp, 2008 SCC 41 at para. 47. 
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s. 15 but its overall effect.191 The majority in the Court of Appeal found a violation of s. 15 not 

because the Impugned Provisions modified the Gladue framework, but because the wide sweep 

of the provisions had the effect of undermining it.192  

85. Third, Parliament is free to do away with conditional sentences and s. 718.2(e) 

completely — provided that it replaces them with a meaningful alternative measure for 

remediating the systemic discrimination it was designed to address.  

C. The Impugned Provisions Cannot Be Saved by Section 1 

86. The Impugned Provisions are not rationally connected to their legislative purpose. The 

tests for s. 7 overbreadth and s. 1 rational connection are distinct,193 but in many cases there is 

considerable overlap.194 As explained above, the Impugned Provisions do not advance any 

rational sentencing policy. They fail to advance the legislative objective of securing prison 

sentences for serious offences because they leave lesser non-custodial options available. 

87. The Impugned Provisions are not minimally impairing because Parliament could and 

should have proceeded in a more focussed manner. Instead of using maximum sentence as a 

proxy for the seriousness of the targeted offences, Parliament ought to have taken steps to 

identify truly serious offences for which it intended to restrict conditional sentences. Indeed, 

after the decision of the Court of Appeal was released, the Minister of Justice tabled Bill C-22, 

which, among other things, proposed amendments to the Criminal Code to repeal almost all of 

the restrictions on conditional sentences introduced by the SSCA, including the Impugned 

Provisions.195 On introducing Bill C-22 at second reading, the Minister of Justice specifically 

referred to the decision of the Court of Appeal in support of the proposed amendments. He noted 

that repealing the Impugned Provisions would better align the Criminal Code with that purpose 

 
191 Quebec v. Alliance, 2018 SCC 17 at para. 33. 
192 CA Reasons at paras.79, 94, 130-131, AR, Vol. I, Tab 2, pp. 136, 142-143, 159-160. 
193 Canada (Attorney General) v Bedford, 2013 SCC 72 at paras. 125-129. 
194 R. v. Smith, 2015 SCC 34 at para. 29. 
195 Bill C-22, An Act to Amend the Criminal Code and Controlled Drugs and Substances Act 

died on the order paper when Parliament was dissolved on August 15, 2021. The successor bill, 

Bill C-5, was tabled on December 9, 2021 and is currently at second reading. 
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while ensuring that “serious crimes would be sentenced seriously and proportionate to the 

gravity of the offence and degree of responsibility of the offender.”196 This is an admission that 

the objective of the Impugned Provisions (punishing serious offences seriously) can be achieved 

without restricting the availability of conditional sentences. 

88. Finally, whatever salutary effects the Impugned Provisions may have are vastly 

outweighed by their deleterious effects. The discriminatory impacts of the Impugned Provisions 

are well known. The Truth and Reconciliation Commission discussed the harmful impacts of the 

SSCA’s restrictions on conditional sentences in its final report, and one of its calls for action was 

for these restrictions to be repealed.197 

89. The PPSC led no evidence to justify the Charter breaches. The justification of a Charter 

breach under s. 1 is not a hypothetical exercise, but one that depends on evidence.198 The dissent 

reasoned that the issues in this case do not admit of evidentiary proof.199 But the PPSC makes 

specific claims that the Impugned Provisions protect public confidence in the administration of 

justice. This claim should be substantiated by evidence — not bald assertions. As this Court 

noted in Lacasse, public confidence is undermined not only by sentences that are too lenient but 

also by sentences that are too harsh.200 The 1996 sentencing reforms that brought in conditional 

sentences and s. 718.2(e) were the result of over a decade of exhaustive study, including a royal 

commission, law reform commission reports, and an all-party parliamentary committee.201 By 

contrast, there was virtually no evidence before Parliament in 2011 — or before this Court today 

— to support the introduction of the Impugned Provisions. In considering s. 1 in the context of 

his analysis of the mandatory minimum challenge, the sentencing judge noted that it was 

“unsettling…how bare the shelves of the s. 1 Charter cupboard are in terms of the government’s 
 

196 Canada, House of Commons, Debates, 43rd Parl., 1st. Sess., Vol. 150, No. 24 (March 24, 
2021) at p. 5200. 
197 Truth and Reconciliation Commission, Final Report, Vol. 5, Canada’s Residential Schools: 
The Legacy, (2015) at pp. 240-242; Calls to Action No. 31. 
198 Frank v. Canada (Attorney General), 2019 SCC 1 at paras. 63-64. 
199 CA Reasons at para. 280, AR Vol. I, Tab 2, pp. 222-223. 
200 R. v. Lacasse, 2015 SCC 64 at paras. 3, 12. 
201 Canada, House of Commons, Debates, 35th Parl., 1st Sess., Vol. 133, No. 93 (September 20, 
1994), at p. 5870; Canada, Canadian Sentencing Commission, Final Report, Sentencing Reform: 
a Canadian Approach, February 1987 at pp. 355-373. 
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attention to the negative impact of the MMP on Aboriginal offenders.”202 During parliamentary 

debate and committee hearings on the SSCA amendments, opposition MPs and experts 

highlighted evidence that the proposed restrictions on conditional sentences would deepen the 

crisis of Indigenous overincarceration. The government did not respond to these concerns. 

Reliance on “tough on crime” political rhetoric is no substitute for the evidence required to 

justify the infringement of a Charter right. 

PART IV - SUBMISSIONS AS TO COSTS 

90. The respondent seeks no costs and asks that no costs be ordered against her. 

PART V - STATEMENT OF ORDER SOUGHT 

91. Ms. Sharma respectfully requests that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of February, 2022. 

  
 Nader R. Hasan / Stephen Aylward 
 STOCKWOODS LLP 

 
Counsel for the Respondent, Cheyenne Sharma 
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